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CERTIFICATE. 


EXECUTIVE  DEPARTMENT,  TERRITORY  OF  IDAHO, 

OFFICE  OF  THB  TERRITORIAL  SECRETARY. 
I,  Thxodobb  F.  Sixoisbb,  Secretary  of  the  Territory  of  Idaho, 
do  hereby  certify  that  the  Laws,  Acts,  and  Resolutions,  contained  and 
printed  in  the  within  volume,  are  true  and  literal  copies  of  all  the  en* 
rolled  Laws,  Acta,  and  ResolutioiiB,  passed  at  the  Eleventh  Session,  o' 
the  Liegislative  Aseembly  of  the  Territory  of  Idaho,  convened  on  th« 
thirteenth  day  of  December,  A.  D.  1880,  and  adjourned  on  the  tenth 
day  of  February,  A.  D.  1S81. 

In  witness  whereof,  I  bare  here- 
unto set  my  band,  and  caused  the 
Great  Seal  of  the  Territory  to  be 
affixed. 

Done   at  Boise  City,  this  14th 
day  of  March,  A.  D.  1881. 
THEODORE  F.  SINGISER, 
Secretary  of  Idaho. 


GENERAL   LAWS 


OF  THE 


TERRITORY  OF  IDAHO. 

CODE  OF  CIVIL  PROCEDURE. 


AlV    ACT 

TO   ESTABLISH    A    CODE    OP    CIVIL     PROCEDURE    FOR 
IDAHO  TERRITORY. 


Be  it  enacted  hy  the  Legislative  Aaeemhly  of  the  Terri- 
tory of  fdahoy  as  follows: 

PRELIMINARY  PROVISIONS. 

Section  1.    This  act  takes  eflTect  at    twelve  o'clock, 
noon,  on  the  twenty-first  day  of  May,  eighteen  hundred  ^hen  act 
and  eighty-one,  and  shall  be  known  and  may  be  cited  as  **^«  effect 
the  Code  of  Civil  Procedure. 

Sbo.  2.    Ko  part  of  it  is  retroactive,  unless  expressly  so 

declared.  ^     Not  retroactive. 

Seo.  3.  The  rule  of  the  common  law,  that  statntes  in 
derogation  thereof  are  to  be  strictly  construed,  has  no  ^low  oon- 
apphcation  to  this  Code.  The  Code  establishes  the  law  stmed. 
of  this  Territory,  respecting  tlie  subjects  to  which  it  re- 
lates, and  its  provisions  and  all  proceedings  under  it,  are 
to  be  liberally  construed,  with  a  view  to  effect  its  objects 
and  to  promote  justice. 

Seo.  4.     The  provisions  of  this  Code,  so  far  as  they  are 
substantially  the  same  as  existing  statutes,  must  be  con- (;o„,f^ed  as 
Btmed  as  continuations  thereof,  and  not  as  new  enactments,  continuationa. 

Seo.  6.     No  action  or  proceeding  commenced  before  Actions,  etc., 
this  Code  takes  effect,  and  no  right  accrued,  is  affected  by  Sy\5S^cSde. 

(1) 
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Actions,  etc.. 
not  aff^ed  bj 
this  Code. 

Limttationi 
shall  continue 
to  run. 


Holidajft 


Computation 
of  time. 


C<!rtain  acts 
n.it  to  be  done 
ou  bolidaya 


"  Poftl  '•  de- 
fined. 


Joint  nu- 
thority. 


AVord«  and 
pfarasetk 


Tennsd^ 
fined. 


its  provisions,  but  theprocee<ling8  lliei*eiii  mnst  coiitoria 
to  tiie  requirements  of  this  Code  as  far  as  applicable. 

Sec.  6.  When  a  lirni^ation  or  period  of  time  pre- 
scribed in  any  existing  statute  for  acquiring  a  right  or 
barring  a  remedy,  or  tor  any  other  purpose,  has  begun 
to  run  before  this  Code  goes  into  effect,  and  the  same  or 
any  limitation  is  prescribed  in  this  Code,  the  time  which 
has  already  run  shall  be  deemed  part  of  the  time  pre- 
scribed as  such  limitation  by  this  Code. 

Sec.  7.  Hoh'days,  within  the  meaning  of  this  Code, 
are:  every  Sunday,  the  first  day  of  January,  the  fourth 
day  of  July,  the  twenty-fifth  day  of  December,  every 
day  on  which  an  election  is  held  throughout  the  Ter- 
ritory, and  every  day  appointed  by  the  President  of  the 
United  States,  or  by  the  Governor  of  this  Territory,  for 
a  public  fast,  thanksgiving  or  holiday. 

Sec.  8.  The  time  in  which  any  act  provided  by  law 
is  to  be  done  is  computed  by  excluding  the  first  day,  and 
including  the  last,  unless  the  last  day  is  a  holiday,  and 
then  it  is  also  excluded. 

Seo.  9.  Whenever  any  act  of  a  secular  nature,  oth- 
er than  a  work  of  necessity  or  mercy,  is  appointed  by  law 
or  contract  to  be  performed  upon  a  particular  day,  which 
day  falls  upon  a  holiday,  such  act  may  be  performed  up- 
on the  next  business  day  with  the  same  effect  as  if  it  had 
been  performed  upon  the  day  appointed. 

Sec.  10.  When  the  seal  of  a  Court,  public  officer,  or 
person  is  required  by  law  to  be  affixed  to  any  paper,  the 
word  ^^seal"  inchides  an  impression  of  such  seal  upon  the 
paper  alone  as  well  as  upon  wax  or  a  wafer  affixed  thereto. 

Skc.  11.  Words  giving  a  joint  authority  to  three  or 
more  public  officers  or  other  persons,  are  construed  as 
giving  such  authority  to  a  majority  of  them,  unless  it  is 
otherwise  expressed  in  the  Act  giving  the  authority. 

Sec.  12.  Words  and  phrases  are  construed  according, 
to  the  context  and  the  approved  usage  of  the  language;  but 
technical  words  and  phrases,  and  such  others  as  have  ac- 
ouired  a  peculiar,  and  a^ppropriate  meaning  in  law,  or  are 
aefinedin  the  succeeding  section,  are  to  be  construed  ac- 
cording CO  such  peculiar  and  appropriate  meaning  or  defi- 
nition. 

Seo.  13.  Words  used  in  this  Code  in  the  present 
tense  include  the  future  as  well  as  the  present;  words 
used  in  the  masculine  gender  include  the  feminine  and 
neuter;  the  singular  number  includes  the  plural,  and  the 
plural  the  singular;  the  word  person  includes  a  corpora- 
tion as  well  as  a  natural  person;  writing  includes  print- 
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iiig;  oath  includes  affirmation  or  declaration,  and  every  TenoB  defined. 
mode  of  oral  statement,  under  oath  or  affirmation,  is  em- 
braced by  the  term  "testify,"  and  every  written  one  in 
the  term  "depose;*'  signature  or  subscription  includes 
mark,  when  tne  person  cannot  write,  his  name  being 
written  near  it,  and  witnessed  by  a  person  who  writes 
his  own  name  as  a  witness. 

The  following  words  also  have  in  this  Code  the  sig- 
nifi<tation  attached  to  them  in  this  section,  unless  other- 
wise apparent  from  the  context: 

1.  The  word  "  property  "  includes  both  real  and  per-  Property  dc- 
fional  property;  ^"®*** 

2.  The  words  "real  property"  are  co-extensive  with  Real  property, 
lands,  tenements  and  hereditaments,  possessory  rights 

and  claims; 

3.  The  words  "personal  property"  include  money, PeTmnnt 
goods,  chattels,  things  in  action,  and  evidences  of  debt;  p"**^*^*** 

4.  Tlie  word  "  month"  means  a  calendar  month,  nn-  Month, 
lees  otherwise  expressed; 

5.  The  word  "will"  includes  codicils;  wul 

6.  The  word  "  writ"  signifies  an  order  or  precept  in  writ 
writing,  issued  in  the  name  of  the  people,  or  of  a  Court 

or  judicial  officer,   and  the  word  "  process"  a  writ  or 
summons  issued  in  the  course  of  judicial  proceedings. 

7.  The  word  "State,"  when  applied  to  the  different  state. 
parts  of  the  United  States,  includes   the  District  of  Co- 
innil^ia  and    the  Territories;   and  the  words  "United 
States"  may  include  the  District  and  Territories. 

Sec.  14.     No  statute,  law,  or  rule  is  continued   insututcs.  etr^ 
force  because  it  is  consistent  with  the  provisions  of  this  wuh'oSc^.o- 
Code  on  the  same  subject;  but  in  all  cases  provided  forP^*«^^cd. 
by  this  Code,  all  statutes,  laws,  and  rules  heretofore  in 
iorce  in  this  Territory,  whether  consistent  or  not  with 
the  provisions  of  this  Code,  unless  expressly  continued 
in  force  by  it,  are  repealed  and  abrogated.     This  repeal 
or  abrogation  does  not  i-evive  any  former  law  heretofore 
repealed,  nor  does  it  affect  any  right  already  existing  or 
accrued,  or  any  action  or  proceeding  already   taken,  ex- 
cept as  in  this  Code  provided;  nor  does  it  affect  any  pri- 
vate statute  not  expressly  repealed. 

Sec.  15.    This  Act,  whenever  cited,  enumerated,  re- Thu  Act.  how 
fenced  to,  or  amended,  may  be  designated  simply   as  J[^|  J["""^'*''* 
**  The  Code  op  Civil  Pbooedure,"  adding,  when  neces- 
sary, the  number  of  the  section. 

SKa  16.     When  the  violation  of  a  right  admits  of p^yii and crim- 
both  a  civil  and  criminal  remedv,  the  right  to  jjruaecuteuotuors^d. 
the  one  is  not  merged  in  the  other. 


00UBT8  OP  jxrancK  in  geitebal — bupbeme  court. 


CHAPTER  I. 


The  Courts. 


Courts  of 
Record. 


COURTS  OF  JUSTICE  IN  GENERAL. 

Sectiok  17.    The  severftl  Courts  of  this  Territory. 
18.    Courts  of  Record. 

Section  17.  The  following  are  the  Courts  of  justice  of 
this  Territory: 

1.  The  Supreme  Court; 

2.  The  District  Courts; 

3.  The  Probate  Courts; 

4.  The  Justices'  Courts. 

Sec  18.  The  Courts  enumerated  in  the  first  thi-ee 
subdivisions  of  the  preceding  Section  are  Courts  of  rec- 
ord. 


CHAPTER  II. 


Jurisdiction. 


Orlfdnal  juris* 
diction. 


Appellate  Ju* 
risdiction. 


May  reverse, 
affirm,  or 
modify,  etc., 
remittitur. 


Section  19. 

20. 

21. 
»  22. 

28. 

24. 

25. 


OF  THE  SUPREME  COURT. 

Jurisdiction  of  two  kinds. 

Original  Jurisdiction. 

Appellate  Jurisdiction. 

May  reyerse,  affirm,  or  modify,  etc.,  remittitur. 

Number  of  Judges  necessary  for  the  transaction  of  business. 

Number  to  pronounce  judgment 

Terms,  when  held.    Additional  terms. 


Section  19.  The  jurisdiction  of  this  Court  is  of  two 
kinds: 

1.  Original;  and 

2.  Appellate. 

Seo.  20.  Its  orijrinal  jurisdiction  extends  to  the  issu- 
ance  of  writs  of  mandate,  review,  prohibition,  habeas 
corpus,  and  all  writs  necessary  to  the  exercise  of  its  ap- 
pellate jurisdiction. 

SfitJ.  21.  Its  appellate  jurisdiction  extends  to  a  review 
of  all  cases  removed  to  it  under  such  regulations  as  are 
or  may  be  prescribed  by  law,  from  the  final  decisions  of 
the  District  Courts. 

Sbc.  22.  The  Court  may  reverse,  afiirm,  or  modify 
any  order  or  judgment  appealed  from,  and  may  direct 
the  proper  judgment  or  oraer  to  be  entered,  or  direct  a 
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new  trial  or  farther  proceedings  to  be  had.     Its  judgment  ^y  revene, 
must  be  remitted  to  the  Court  from  which  the  appeal  was  mod°fy?etCn 

taken.  remltltur. 

The  decisions  of  the  Court  shall  be^iven  in  writing  ;  DecWoM  in 
and  in  solving  a  decision,  if  a  new  trial  be  granted,  tlie^'**^*^' 
Court  snail  pass  upon  and  determine  all  the  questions  of 
law  involved  in  the  case,  presented  upon  such  appeal,  and 
necessary  to  the  final  determination  of  the  case.  * 

Sec.  23.    Tlie  presence  of  two  justices  is  necessary  for  Pje8en|»  of 
the  transaction   of  business,  but  one  of  the  justices  may  ^^  ^  ^^^ 
adjourn  the  Court  from  day  to  day  with  the  same  effect 
as  if  all  were  present. 

Sec.  24.    The  concurrence  of  two  justices  is  necessary  concurrence 
to  pronounce  a  judgment ;  if  two  do  not  concur,  the  cafie^''^^^"'*^^*** 
must  be  re-heard. 

Sec.  25.     lliere  must  be  at  least  one  term  in  each  Terms  of  the 
year  for  the  hearing  of  causes,  to  be  held  at  the  Capital  ^"^'*™®^°"''' 
of  the  territory,  at  such  time  as  the  Court  may  by  rule, 
or  order,  designate.     Additional  terms  may  also  be  held 
by  order  of  tlie  Court. 


CHAITTER  III. 
OF  THE  DISTRICT  COURTS. 

SEcnoN  26.  Jarisdiotioii. 

27.  Duration  of  temu. 

28.  Adjournment  of  the  Court  • 

29.  JudgmentB  may  be  entered  In  vacation. 

Section  26.    The  jurisdiction  of  the  District  Courts  JuriadicHon. 
extends : 

1.  To  all  civil  actions  for  relief  formerly  given  in 
Courts  of  Equity; 

2.  To  all  civil  actions  in  which  the  subject  of  litigation 
is  not  capable  of  pecuniary  estimation; 

3.  To  all  civil  actions  in  which  the  subject  of  litigation 
is  capable  of  pecuniary  estimation,  which  involve  the 
title  or  possession  of  real  estate,  or  the  legality  of  any 
tax,  impost,  assessment,  toll,  or  municipaJ  fine,  or  in 
which  the  demand,  or  the  value  of  the  property  in  con- 
troversy exceeds  one  hundred  dollars; 

4.  To  all  special  proceedings; 

6.  To  the  issuance  of  writs  of  mandate,  review,  prohi- 
bition, habeas  corpus,  and  all  writs  necessary  to  the  exer- 
cise of  its  powers; 

6.  To  the  trial  of  all  indictments; 


THE   PROBATE   COUKT. 


Puration  of 
term. 


7.  Its  appellate  jnrlsiliction  extends  to  all  cases  arlKiiti^ 
in  Probate  or  Justices  Courts;  and  to  all  other  matters 
and  cases  wherein  an  appeal  is  allowed  by  law. 

Sec.  27.  Each  term  must  be  held  until  the  business  is 
disposed  of,  or  until  a  day  fixed  for  the  commencement 
of  some  other  term  in  the  district. 

Atijournments.  Skc.  28.  The  Court  may  adjourn  from  time  to  time 
during  tiie  term,  and  may,  when  the  public  convenience 
requires,  adjourn  the  term  over  the  time  fixed  by  law  for 
the  commencement  of  another  term  in  the  same  district. 

In  ^pmentB  Skc.  29.     Judgments    and  orders  of  this  Court  may 

and  orderH  en-  i  .         j     *.t         •      .  ..  •' 

lor.dinvuca-   be  entered  either  m  term  or  vacation. 

Uou. 


CUAPTER  IV. 


Qnnrt  In  each 
county. 

Juriarlictlon 
of  Pn)butc 
Couit. 


SlXTION  80. 
SL 
82. 
83. 
81 


OF  THE  PROBATE  COURT. 

Court  in  each  county. 

Jurisdiction  of.     , 

Presumptions  in  fayorof  its  Judgments. 

Terms  of  the^Gourt  in  the  respective  counties. 

Terms,  where  held.    Shall  have  a  Clerk. 


Section  30.     There  must  be  a  Probate  Court  held  in 
each  of  the  counties. 

Sec.  31.     The  Probate  Court  has  jurisdiction  : 

1.  To  open  and  receive  proof  of  last  wills  and  testa- 
ments, and  to  admit  them  to  proof ; 

2.  To  arrant  letters  testamentary,  of  administration 
and  of  &;uardianship,  and  to  revoke  the  same; 

3.  lo  appoint  appraisers  of  estates  of  deceased  per- 


sons; 


4.  To  compel  executors,  administratorsi  and  guar- 
dians to  render  accounts; 

5.  To  order  tlie  sale  of  property  of  estates,  or  be- 
long! ns:  to  minors; 

0.    To  order  tlie  payment  of  debts  due  from  estates; 

7.  To  order  and  regulate  all  distributions  of  proper- 
ty or  estates  of  deceased  persons; 

8.  To  compel  the  attendance  of  witnesses,  and  tlie 
production  of  title  deeds,  papers,  and  other  property  of 
an  estate,  or  of  a  minor; 

9.  To  m-'ike  such  ordei-s  as  may  be  necessary  to  tlie 
exercise  of  the  powers  conferred  upon  it. 

]<).  In  addition  to  their  probate  jurisdiction;  to  hear 
and  detennine  all  civil  causes  wherein  the  damage  or 
debt  claimed  does  not  exceed  the  sum  of  five  hundred 
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ilullar2>,  exclusive  of  interest,  and  concurrent  jurisdiction 
with  Justices  of  the  Peace  in  criminal  cases. 

Sbo,  82.    The  proceedings  of  tliis  Court  are  construed  jJ^^^JSJJj;^ 
in  the  same  manner,  and  with  like  intendments,  as  the  proc^ngs. 
proceedings  of  Couits  of  general  jurisdiction,  and  to  its 
records,  orders,  judgments,  and  decrees  there  is  accorded 
like  force,  effect,  and  legal  presumptions  as  to  the  records, 
orders,  judgments,  and  decrees  of  District  Courts. 

Proxyidedj  that  this  section  shall  be  applicable  to  its 
probate  proceedings,  records,  orders,  judgments  and 
decrees,  only. 

Sec.  33.  The  terms  of  the  Probate  Courts  in  the  sev-  Tennj  in  the 
eral  counties,  for  the  transaction  of  all  probate  business^!  ^^^^ 
except  that  specially  authorized  by  law  to  be  done  in  va- 
cation, must  be  held  on  the  fourth  Monday  in  each  month. 
For  the  transaction  of  all  civil,  other  than  probate  busi- 
ness, and  all  criminal  business,  these  Courts  are  always 
open. 

SEa  34.    The  terms  of  the  Probate  Court  must  be  Tejros  where 
held  at  the  county  seats. 

There  shall  be  a  Clerk  of  said  Court  to  be  appointed  cierk. 
by  the  judge  thereof;  or  tlie  Probate  Jud^  may  act  as 
Clerk  of  his  own  Court.     Every  Probate  Judge  shall  be 
responsible  upon  his  official  bond,   for  every  default  or 
misconduct  in  office  of  his  Clerk. 


CHAPTER  V. 

OF  JUSTICES'  COURTS. 

Section  8S.  Jostloes  of  the  Peace  mutt  hold. 

86.  CivUJurlidlctlon. 

87.  Civil  Jurlidlction  restricted. 

88.  Territorlftl  exten  t  of  civil  J  u  ri«idlctioiL 
80.  Criminal  Jurisdictioii. 

Skctiox  35.    Every  Justice  of  the  Peace  must  hold  a  justice  mutt 
Justice's  Court  in  the  precinct  or  city  for  which  he  ^^^^j^]^""^ 
is  elected  or  appointed. 

Sec.  36.     The  civil  jurisdiction  of  these  Courts  within  civii  jurisdio- 
their  respective  precincts  or  cities  extends:  ****"* 

1.  To  an  action  arising  on  contract,  for  the  recovery  of 
money  only,  if  the  sum  claimed  does  not  exceed  one 
hundred  dollars; 

2.  To  an  action  for  damages  for  injury  to  the  person, 
or  tor  taking  or  detaining  personal  property,  or  for  in- 
juring personal  property,  or  for  an  injury  to  real  prop- 
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erty,  where  no  issue  is  raised  by  the  answer  involving 
the  plaintiff's  title,  or  possession  of  the  same,  if  the 
damages  claimed  do  not  exceed  one  hundred  dollars; 

3.  To  an  action  for  a  fine,  penalty,  or  forfeiture,  not 
exceeding  one  hundred  dollars,  given  by  statute  or  the 
ordinance  of  an  incorporated  city; 

4.  To  an  action  npon  a  bond  or  undertaking  condi- 
tioned for  the  payment  of  money  not  exceeding  one 
hundred  dollars,  though  the  penalty  exceed  that  sum; 
the  judgment  to  be  given  for  the  sum  actually  due. 
When  the  payments  are  to  be  made  by  installments,  an 
action  may  be  brought  for  each  installment  as  it  becomes 
due; 

5.  To  an  action  to  recover  the  possession  of  personal 
property,  when  the  value  of  sucli  property  does  not 
exceed  one  hundred  dollars; 

6.  To  take  and  enter  judgment  on  the  confession  of 
a  defendant,  when  the  amount  confessed  does  not  exceed 
one  hundred  dollars. 

Skc.  37.  The  jurisdiction  conferi-ed  by  the  last  sec- 
tion shall  not  extend,  however: 

To  a  civil  action  in  which  the  title  or  possession  of 
property  is  put  in  issue. 

Skc.  38.  Mesne  and  final  process  of  Justices'  Courts 
may  be  issued  to  any  part  of  the  county  in  which  they 
are  held. 
Criminal  jurte-  Sbo.  39.  Thesc  Courts  have  jurisdiction  of  the  follow- 
ing public  oflenses,  committed  within  the  respective 
counties  in  which  such  Courts  are  established: 

1.  Petit  larceny; 

2.  Assault  and  battery,  not  charged  to  have  Deen 
committed  upon  a  public  officer  in  the  discharge  of  his 
duties; 

3.  Breaches  of  the  peace,  riots,  aflVays,  committing  a 
willful  injury  to  property,  and  all  misdemeanors  punish- 
able by  nne  not  exceeding  one  hundred  dollars,  or  im- 
prisonment in  the  county  jail  not  exceeding  six  months, 
or  by  both  such  fine  and  imprisonment. 


Jurisdiction 
restricted. 


Jurisdiction 
extends  to 
County. 


diction. 
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CHAPrERVL  3/^r>^^S'y:^o 

GENERAL  PROVISIONS  RESPECTING  COURTS  AND  JUDI- 
CIAL OFFICERS. 

Section  40.  Sittings  public 

iL  limitation  on  preceding  section. 

42.  Powers  of  court  respecting  the  conduct  of  Judicial  proceedings. 

43.  Courts  of  record  may  make  rules. 

44.  When  rules  take  efi^BCt 

45.  Days  on  which  Courts,  etc.,  may  be  held. 
40.  Days  on  which  Courts  shall  not  be  opened. 

'  47.    Court  appointed,  etc..  for  those  days,  deemed  for  next  day. 

48.  Ac^oumment  of  Court  for  absence  of  Judge. 

49.  Same. 

60.  Judge  may,  in  certain  cases,  change  place  of  holding  Court 

61.  Parties  to  appear  at  place  appointed. 

62.  Rooms,  etc.,  when  Judge  may  order. 
68.  What  Cour  s  have  seals. 

51  Seals,  by  whom  kept 

66.  To  what  proceedings  to  be  affixed. 
bS.  Placesof  residence  of  Judges. 

67.  District  Judges  may  hold  Courts  in  another  district 
58.  Powers  of  District  Judges  at  chambers. 

60.  When  disqualified. 

00.  Not  to  act  as  attorney  in  his  own  Court 

a.  Certain  Judges  not  to  act  as  attorneys. 

62.  No  Judicial  officer  to  have  a  partner. 

OS.  Qeneralpowersof  Judges  out  of  Court 

64.  Powers  of  Judicial  officers  as  to  conduct  of  proceedings  before 
them. 

66.  Same. 
60.  Fame. 

67.  8ubsequent  applications  for  orders,  when  prohibited. 
6&  Violation  of  last  section. 

09.  No  proceeding  affected  by  a  vacancy  in  office  of  Judge,  etc. 

70.  Proceedings  to  be  in  the  English  language. 

7L  Abbreviations  and  figures. 

72.  Means  to  be  used  to  execute  judicial  powers  in  certain  cases. 

Section  40.    The  sittings  of  every  Conrt  of  justice  are  sittings  public. 
public,  except  as  provided  in  the  next  section. 

Sec  41.  In  an  action  for  divorce,  criminal  conversa-  Limiiationg^ 
tion,  seduction,  or  breach  of  promise  of  inarria^,  the  secSrir  "^' 
Conrt  may  direct  the  trial  of  any  issue  of  tact  joinea  there- 
in to  be  private,  and  may  exclude  all  persons  except  the 
officers  of  the  Court,  the  parties,  their  witnesses,  and  coun- 
sel ;  provided,  that  in  any  canse  the  Court  may,  in  the  exer- 
cise of  asonnd  discretion,  during  the  examination  of  a  wit- 
ness, exclude  any  and  all  other  witnesses  in  the  cause. 

Sec,  42.    Every  Court  has  power  :  Powe™  of 

-iTi  i  jf  j%         •      't.       •  T*.    Court  rvspcct- 

1.  To  preserve  and  enforce  order  in  its  immediate  inutile nniduct 

^^  ^-..^^  -  of  Judlfial  pro- 

presence ;  ceciiinas. 
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Ikiinc. 


Cm  "s  or  reo- 
o'\  niHy  make 


Wlicn  nilos 
la  kc  efloci. 


ViWfi  on 
which  Courts, 
etc..  may  be 
liel4. 

Days  on 
wlilch  Courts 
shall  not  bo 
(.jtened. 


Exccpliou. 


2.  To  enforce  order  in  the  proceedings  before  it,  or  be- 
fore a  person  or  persons  empowered  to  conduct  a  judi- 
cial investigation  under  its  authority; 

8.  To  provide  for  the  orderly  conduct  of  proceedings 
before  it  or  its  officers  ; 

4.  To  compel  obedience  to  its  judgments,  orders,  and 
process,  and  to  the  onlei-s  of  a  Judge  out  of  Court  in  an 
action  or  proceeding  pending  therein  ; 

5.  To  control,  in  furtherance  of  justice,  the  co.idnct  of 
its  ministerial  officers,  and  of  all  other  persons  in  any 
manner  connected  with  a  judicial  proceeding  before  it^ 
in  everjMnanner  appertain mg  thereto  ; 

6.  To  (compel  the  attendance  of  persons  to  testify  in  an 
action  or  proceeding  pending  therein,  in  the  cases  and 
manner  provided  in  this  Code  ; 

7.  To  administer  oaths  in  an  action  or  proceedinir 
))ending  therein,  and  in  all  other  crises  where  it  may  be 
necessary  in  the  exercise  of  its  ])owers  and  duties  ; 

8.  To  amend  and  control  its  process  and  orders,  so  as 
to  make  them  conformable  to  law  and  justice. 

Sko.  43.  Every  Court  of  record  may  make  rules,  not 
inconsistent  with  the  laws  of  this  Territory,  for  its  own 
government  and  the  government  of  its  officers;  but  such 
rules  must  neither  impose  a  tax  or  charge  upon  any  legal 
proceeding  nor  give  an  allowance  to  any  officer  for 
services. 

Sec.  44.  Tlie  rules  adopted  by  the  Supreme  Court 
take  effect  sixty  days,  and  those  adopted  by  other  Courts, 
thirty  days,  after  their  publication. 

Sec  45.  The  Courts  of  Justice  may  be  held,  and  ju- 
dicial business  may  be  transacted,  on  any  day  except  as 
provided  in  the  next  section. 

Sec  46.  No  Court  can  be  opened,  nor  can  any  judi- 
cial business  be  transacted,  on  Sunday,  on  the  first  day 
of  Januarv,  on  the  fourth  of  Julv,  on  Christinas  or 
Thanksgiving  day,  or  on  a  day  on  which  the  general  elec- 
tion is  held,  except  for  the  following  purposes: 

1.  To  give,  upon  their  request,  instructions  to  a  jury 
when  deliberating  on  their  verdict; 

2.  To  receive  a  verdict  or  disch-^irge  a  jury; 

8.  For  the  exercise  of  the  powers  of  a  magistrate  m  a 
criminal  action,  or  in  a  proceeding  of  a  criminal  nature; 
jpr(ytndedj  that  in  civil  causes  orders  of  arrest  may 
l)e  made  and  executed;  writs  of  attachment,  executions, 
injunctions  and  writs  of  prohibition,  may  be  issued  and 
served;  proceedings  to  recover  possession  of  personal 
property  may  be  had;  and  suits  for  the  purpose  of  ob- 
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talnin<rany  bucIi  ivrlts  and  pruceecliii<i^s  may  be  instituted 
on  any  day. 

Sbo.  47.     If  any  of  the  days  mentioned  in  the  last  court  np-^ 
section  happen  to  be  the  day  appointed  for  the  holding Kr  those  d*y 4, 
of  a  Conrt,  or  to  which  it  is  adjourned,  it  is  deemed  ap-  nSfday!^'^ 
pointed  for  or  adjonrned  to  the  next  day. 

Sec.  48.     If  no  Judge  attend  on  the  day  appointed  for  A(yoummciu 
holding  tlie  Court,  or  on  the  day  to  which  it  may  have Shromie o7 
been  adjourned,  before  noon,  the  Sheriff  or  (3lerk  must"'"^***- 
adjonrn  the  Court  until  the  next  day  at  ten  o'clock  a.  m  ; 
and  if  no  Judge  attend  on  that  day,  before  noon,  the  Sheriff 
or  Clerk  must  adjonrn  the  Court  until  the  following 
day,  at  the  same  hour,  and  so  on  from  day  to  day,  for  one 
week,  unless  the  Judge,  by  written  order,  directs  it  to  be 
adjonrned  to  some  day  certain  fixed  in  said  order,  in 
which  case  it  shall  be  so  adjonrned. 

Sec.  49.     If  no  Judge  attend  for  one  week,  and  no  same, 
written  order  is  made,  as  provided  in  the  last  section,  the 
Sheriff  or  Clerk  shall  adjourn  the  session  until  the  time 
appointed.for  the  holding  of  the  next  regular  session. 

Sec.  50     A  Judge  authorized  to  hold  or  preside  at  a  Judge  mny  m 
Conrt  appointed  to  be  held  in  a  county,  city,  or  town,  chinaS pt^* 
may,  by  an  order  filed  with  the  Clerk,  and  published  H^g^^'**"*' 
he  may  prescribe,  direct  that  the  Court  be  held  or  con- 
tinued at  any  other  place  in  the  city,  town,  or  county 
than  that  a])pointed,  when  war,  insurrection,  pestilence, 
or  other  public  calainity,  or  the  dangers  thereof,  or  the 
destruction  or  danger  of  the  building  appointed  for  hold- 
ing the  Court,  may  render  it  necessary;  and  may,  in  the 
8ame  manner,  revoke  the  order,  and,  in  his  discretion, 
appoint  another  place  in  the  same  city,  town,  or  county, 
for  holding  the  Court. 

Sec.  51.  When  the  Court  is  held  at  a  place  appointed  Parties  to  ap- 
as  provided  in  the  last  section,  every  person  held  to  ap- J^gftSd!**** 
pear  at  the  Conrt  must  appear  at  the  place  so  appointed. 

Sko.  52.  If  suitable  rooms  tor  holding  the  District  Roonw.  etc.. 
Courts,  and  the  chaml)ersof  the  Judges  of  such  Courts,  be  ^Jy"  rdcr** 
not  provided  in  any  county  by  the  commissioners  thereof, 
together  with  attendants,  furniture,  fuel,  lights,  and  sta- 
tionery snfliicient  for  the  transaction  of  business,  the  Courts 
may  direct  the  Sheriff  of  such  county  to  provide  such 
rooms,  attendants,  furniture,  iiiel,  lights,  and  stationery, 
and  the  expenses  thereof  are  a  charge  against  such  county. 

Sec.  53.    Each  of  the  following  Courts  has  a  seal :        h^y^e^!^T 

1.  Tlie  Supreme  Court ; 

2.  The  District  Courts  ; 

3.  The  Probate  Courts. 
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.^18.  by  whom     Sec.  64.    Tlie  Clerk  of  the  Court  must  keep  the  se^il 

thereof. 
^l^p^'ih^     Sec.  56.    Tlie  seal  of  the  Court  need  not  be  affixed  to 
lug*  affixed?     any  proceeding  therein,  or  document,  except : 

1.  To  a  writ ; 

2.  To  the  certificate  of  the  probate  of  a  will,  or  of  the 
appointment  of  an  executor,  administrator,  or  guardian  ; 

3.  To  the  authentication  of  a  copy  of  a  record  or  otlier 
proceed  in  a:  of  a  Court,  or  of  an  officer  thereof,  or  of  a 
copy  of  a  document  on  file  in  the  office  of  the  clerk. 

pSSte  Juto      ®^*  ^^'    ^*^'^    Probate  Judge  shall  reside    at  the 
and  Jusu^     county  scat  of  his  county,  and  every  Justice  of  the  Peace 

shall  reside  in  the  precinct  in  which  his  Court  is  held. 
Dutrict  Sec,  57.     j^  District  Judge  may  hold  a  Court  in  any 

hoi<fa)urt»  in  couuty  in  this  Territory,  upon  the  request  of  the  Jud/sre 
jgotherdta-  of  the  district  iu  which  such  Court  18  to  be  held;  and 
when,  bv  reason  of  sickness  or  absence  from  the  Terri- 
tory,  or  from  any  other  cause,  a  Court  cannot  be  held  in 
any  county  in  a  district  by  the  Judge  thereof,  a  certificate 
of  that  fact  must  be  transmitted  by  the  Clerk  to  tlie 
Governor,  who  may  thereupon  direct  some  other  Dis- 
trict Judu^  to  hold  such  Court. 

SctTudieBat  ^^^'  ^^'  District  Jttdges,  at  chambers,  may  grant  all 
chambers.  Orders  and  writs  which  are  usually  granted  in  the  first 
instance  upon  ex-parte  applications,  and  may,  at  cham- 
bers, hear  and  dispose  of  such  writs  and  of  motions  for 
new  trials,  and  try  and  determine  writs  of  review,  man- 
date and  prohibitions,  and  may  hear  applications  to  dis- 
charge all  such  orders  and  writs.  In  case  of  vacancy  i  n 
the  office  of  any  District  Judge,  or  his  absence  from  the 
Territory,  motions  may  be  made  before  and  orders  grant- 
ed by  any  other  District  Judge. 

Rifled""  ^^'^'  ^^'    ^  Jttdge  cannot  act  as  such  iu  any  of  the 

following  cases: 

1.  In  an  action  or  proceeding  to  which  be  is  a  party, 
or  in  which  he  is  interested; 

2.  When  he  is  related  to  either  party  by  consanguinity 
or  affinity  within  the  third  degree,  computed  according 
to  the  rules  of  law; 

8.  When  he  has  been  attorney  or  counsel  for  either 
party  in  the  action  or  proceeding; 

But  this  section  does  not  apply  to  the  arrangement  of 

the  calendar  or  the  regulation  of  the  order  of  business,  nor 

to  the  power  of  transferring  the  cause  to  another  county. 

Not  to  act  as         Qro.  gQ.     A  Jud^  canuot  act  as  attorney  or  counsel 

attorney  In  his  .  ^         ^.  ,  .   ,»,       •      t    j  •  i.* 

own  Court.      IU  a  Court  in  which  he  is  Judge,  orin.an  action  or  pro- 
ceeding removed  therefrom  to  another  Court  for  trial  or 


BKSPKCTINO   COURTS   AND   JUDICIAL   OFFICERS.  13 

review,  or  in  an  action  or  proceeding  from  which  an  ap- 
peal may  lie  to  his  own  Court. 

Sec.  61.     A  Justice  of  the  Supreme  Con rt,  or  Judge  certain  Judges 
of  the  District  Court,  cannot  act  as  attorney  or  counsel  attorne^"* 
in  any  Court,  except  in  an  action  or  proceeding  to  which 
lie  is  a  party  on  the  record. 

Sec.  62.     No  Judge  or  other  judical  officer,  shall  have  n^ judicial 
a  partner  acting  as  attorney  or  counsel  in  any  Court  of  a  partner.  ^^^ 
this  Territory. 

Sko.  63.     A  Judire  may  exercise,  out  of  Court,  all  tlieO«nCTai  ^ 

TM)Wcrs  of 

powers  expressly  conferred  upon  a  Judge,  as  contra-dis- judges  out  of 
tiuguished  from  the  Court.  ^'*"- 

Sec.  64.     Every  judicial  officer  has  power:  Powers  of  ju- 

^m  J         J*  j»i««  j»j.    diclal  officers 

1.  lo  preserve  and  enforce  order  in  his  immediate  as  to  conduct 
presence,  and  in  the  proceedings  before  him,  when  he  is^rethem. 
en^gei  in  the  performance  of  an  official  duty; 

2.  To  compel  obedience  to  his  lawful  orders,  as  pro- 
vided in  this  Code; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a 
proceeding  before  him,  in  the  cases  and  manner  provided 
m  this  Code; 

4.  To  administer  oaths  to  persons  in  a  proceeding 
pending  before  him,  and  in  all  other  ca>es  where  it 
may  be  necessary,  in  the  exercise  of  his  powers  and 
duties. 

Sec.  65.     For  the  effectual  exercise  of  the  powers  con-  same, 
ferred  by  the  last  section,  a  judicial  officer  may  punish 
for  contempt,  in  the  cases  provided  in  this  Code. 

Sec.  66.     The  Justices  of  the  Supreme  Court,  and  the  same. 
Judges  of  the  District  Courts,  have  power  in  any  part 
of  the  Territory,  and  Probate  Judges  and  Justices  of  the 
Peace  within  their  respective  counties,  to  take  and  certify: 

1.  The  proof  and  acknowledgment  of  a  conveyance 
of  real  property,  or  of  any  other  written  instrument; 

2.  The  acknowledgment  of  a  satisfaction  of  a  judg- 
ment of  any  Court; 

3.  An  affidavit  or  deposition  to  be  used  in  this  Terri- 
torv. 

Sec.  67.     If  an  application  for  ati  order,  made  to  a  subsequent 
Judge  of  a  Court  in  which  the  action  or  proceeding  is  S{3e«*wh«i°' 
pending,  is  refused,  in  whole  or  in  part,  or  is  granted  p"'^***"^ 
conditionally,  no  subsequent  application  for  the  same  or- 
der can  be  made  to  any  other  Judge,  except  of  a  higher 
Court;  but  nothing  in  this  section  applies  to  motions  re- 
fused for  any  informality  in  the  papers  or  proceedings 
necessary  to  obtain  the  order,  or  to  motions  refused,  with 
liberty  to  renew  the  same. 
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of  laS^^-tion  ^^^'  ^^'  "^  violation  of  the  last  section  may  be  pun- 
islied  as  a  c<m  tempt,  and  an  order  made  contrary  thereto 
may  be  revoked  by  the  Jnd^  who  made  it,  or  vacated 
by  a  Jnd^  of  the  Court  in  which  the  action  or  proceed- 
ing is  pending. 

wiJinKaf-  ^^^'  ^®'     -^^  proceeding  in  any  Court  of  justice,  in  an 

SIJiedbyR  actlon  or  special  proceedinor  pending  t^ierem,  is  affected 
offiTe"©?**^  by  a  vacancy  in  the  oiKce  of  all  or  any  of  the  Judges,  or 
Judge, etc       1,^,  ^ije  failure  of  a  term  thereof. 

proceedingB  to  Skc.  70.  Every  written  proceeding  in  a  Court  of  ju?- 
EngUfiiilan-  ticc  in  this  Territory-  shall  be  in  the  English  language, 
guage.  j^^j  judicial   proceedings  shall  be  conducted,  preserved, 

and  published  in  no  other. 
AbbreviA^na       Skc.  71.     Such  abbreviations   as  are  in  common   nse 

may  be  used,  and  numl)ers   may  be  expressed  by  figures 

or  numerals,  in  the  cnstmnary  manner. 
^^^'^^^^.M*^     Skc.  72.     When  lurisdiction  is,  bv  this  Ci>de  or  liv 

U8ea  lo  execute  .  •    ..  -i  r>t       "  .     , .    .    i     nm 

judicial  any  otlier  statute,  contended  on  a  Court  or  judicial  otfacrer, 

taiueLo.^^^  nil  the  means  neceMary  to  carry  it  into  effect  are  also 
given  ;  and  in  the  exercise  of  the  jurisdiction,  if  the 
course  of  proceeding  lie  not  B|)ecificaliy  pointed  out  by 
this  Code  ortJie  statute^  any  suitable  process  or  mode  of 
proceeding  may  be  adopted  which  may  appear  most  con- 
formable to  the  spirit  of  this  Code. 
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S\  How  selection  shall  be  made. 

S6.  I/st  to  be  placed  with  Clerk. 
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jri?oRg.  15 


M.  Dimwing.  how  oondiioted. 

»\  After  adjournment  of  Court,  dlgpoBitlon  to  be  made  of  ballots. 

M.  Copy  of  list  to  be  ftiPninhed  by  Oerk. 

97.  Bheriir  to  summon  jurors,  how. 

re.  Court  may  order  Jury  drawn,  when. 

W.  When  Jury  may  be  completed  ftom  the  body  of  the  cr  unty.  or  by- 
standers. 

100.  Jurors  for  Probate  and  Justlceit'  Courts,  ly  whom  summoned. 

101.  H-  w  summoned. 
vrj.  Officer's  return. 

103  Manner  of  summoning  Juries  of  Inquest. 

1<VL  Obedience  to  summons,  how  enPon^^ed. 

lOA.  Grand  Jury,  when  to  be  Impaneled. 

]06w  Grai  d  Jury,  how  constituted. 

107.  Jury  u>  be  impaneled  as  pBoacrlbed  by  law. 

108.  Names  of  trial  Jurors,  how  kepL 
lOU.  Trial  Juries,  how  Impaneled. 

110.  Empaneling  Jury  in  Juntices'  C(.  urts. 

111.  In  criminal  cHses. 

112.  Juries  of  inquest,  how  Impaneled. 

Skction  73.    A  jury  is  a  body  of  men  temporarily  select-  jury  defii  cd. 
ed  iVum  the  citizens  of  a  particular  district,  and  invested 
with  power  to  present  or  indict  a  person  for  a  public 
offense,  or  to  try  a  question  of  fact. 

Sec.  74.    Juries  are  of  three  kinds:  nifi^rcnt  kin^is 

1.  Grand  juries;  *^*J"'*^'' 

2.  Trial  juries; 

3.  Juries  of  inquest. 

SEa  75.     A  Grand  Jury  is  a  l)ody  of  men,  sixteen  in  Grand  jury 
nnmber,  returned  in  pursuance  of  law  from  citizens  of    ^"   ' 
tlie  county,  before  a  Court  of  competent  jurisdiction,  and 
ftworn  to  inquire  of  public  offenses  committed  or  triable 
within  the  county. 

Sec.  76.    A  trial  jury  is  a  body  of  men  returned  Trial  jury 
from    the  citizens   of   a  particular    district,   before  a^***"*^* 
Court  or  officer  of  competent  jurisdiction,  and  sworn 
to  try  and  determine,  by  a  unanimous  verdict,  a  ques- 
tion of  fact. , 

Sec.  77.     A  trial  jury   in   the  District  consists  of  Number  of  a 
twelve,  and  in  the  Probate  and  Justices'  Courts  of  six  '         ' 
men,  unless  the  parties  to  the  action  or  proceeding  agi*ee 
upon  a  less  numoer. 

Sisa  78.     A  jury  of  inquest  is  a  body  of  men,  sum- jury  of  in- 

nioned  from  the  citizens  of,  a  particular  district,  before  **"*** ***^"**^ 

the   Sheriff,  Coroner,  or    other  ministerial   officer,   to 

inquire  of  particular  facts. 

DBa  79.    A  person  is  competent  to  act  as  a  juror  if  whoa^econl- 
,      i     ,  ^  ^  •*  petent  to  ..ct 
lie  Del  OS  Jurors 

1.     A  citizen  of  the  United  States,  and  on  elector  of 
the  county; 
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Who  are  not 
competent  to 
act  as  Jurots. 


Who  are 
exempt. 


2.  In  possession  of  his  natural  faculties  and  not 
decrepit; 

3.  Possessed  of  snfBcient  knowledge  of  the  language 
in  which  the  proceedings  of  the  Courts  are  had. 

Seo.  80.     A  person  is  not  competent  to  act  as  a  juror:. 

1.  Who  does  not  possess  the  qualifications  prescribed 
by  the  preceding  section ; 

2.  Who  has  been  convicted  of  a  felony  or  misde- 
meanor, involving  moral  turpitude. 

Seo.  81.  A  person  is  exempt  from  liability  to  act  as 
a  juror  if  he  be: 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  the  Territory  of  Idaho; 

2.  A  person  holding  a  county  office; 

3.  An  attorney  and  counselor  at  law; 

4.  A  minister  of  the  gospel  or  a  priest  of  any  denomi- 
nation ; 

5.  A  teacher  in  a  college,  academy,  or  school; 

6.  A  practicing  physician; 

7.  An  officer,  keeper,  or  attendant  of  an  almshouse, 
hospital,  asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or 
attendant  ot  a  County  Jail  or  the  Territorial  Prison; 

9.  An  express  agent,  mail  carrier,  telegraph  operator, 
or  keeper  of  a  public  ferry  or  toll  gate; 

10.  A  dispensing  druggist  of  a  prescription  drug- 
store; 

11.  A  superintendent,  engineer,  conductor,  fireman, 
or  station  agent  of  a  railroad; 

12.  A  person  drawn  as  a  juror  in  the  District  Court, 
and  who  has  served  as  such  within  a  year;  but  this  ex- 
emption shall  not  apply  to  a  person  who  is  summoned 
on  a  special  venire^  or  to  serve  as  a  juror  in  the  Probate 
or  Justice's  Court. 

Sec.  82.  A  juror  cannot  be  excused  by  the  Court  for 
slight  or  trivial  cause,  or  for  hardship,  or  inconvenience 
to  his  business,  but  only  when  material  injury  or  destruc- 
tion to  his  property,  or  that  of  the  public  intrusted  to 
him,  is  threatened,  or  when  his  own  health,  or  the  sick- 
ness or  death  of  a  member  of  his  family,  requires  Iiis 
absence. 

Sec.  83.  If  a  person  exempt  from  liability  to  act 
as  a  juror,  as  provided  in  section  eighty-one,  be  sum- 
moned as  a  juror,  he  may  make  and  transmit  his  affi- 
davit to  the  Clerk  of  the  Court  for  which  he  is  sum- 
moned, stating  his  office,  occupation  or  employment; 
and  such  affidavit  shall  be  delivered,  by  the  Clerk,  to  the 


Who  may  be 
excused. 


May  transmit 
affidavit  of  ex- 
cuse. 
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Jndge  of  the  Conrt  when  the  name  of  such  person  is 
called,  and,  if  snificient  in  substance,  it  shall  be  received 
as  an  excuse  for  non-attendance  in  person.  The  affidavit 
shall  then  be  filed  by  the  Clerk. 

Sec.  84.     The  Board  of  CommissiDners  of  each  county  List  of  pereons 
must,  at  their  first  regular  meeting  in  each  year,  or  at*^**'^^*** 
any  other  meetin;^  if  neglected  at  the  first,  make  a  list  of 
persons  to  serve  as  jurors  in  the  District  Court  of  tlie 
county,  for  the  ensuing  year. 

Seo.  85.  They  must  proceed  to  select  and  list  from  how  Bcioction 
the  poll  lists  of  thcseveral  precincts  in  their  respective™*^®* 
eonnties,  last  returned  to  the  Clerk  of  their  Board,  the 
names  of  one  hundred  and  fifty  persons  competent  to 
serve  as  jurors;  and  in  making  sucn  selection,  they  must 
take  the  names  of  such  only  as  are  exempt  from  serving, 
who  are  in  possession  of  their  natural  faculties,  and  not 
infirm  or  decrepit,  of  fair  character,  of  approved  integrity, 
and  of  sound  judgment;  provided^  that  if,  in  any  of  the 
counties,  the  county  commissioners  shall  not  be  able  to 
select  tlie  number  required  by  this  section,  for  jurors,  they 
may  select  a  less  number,  and  the  highest  possible. 

Seo.  86.     Certified  lists  of  the  persons  selected  to  serve  List  to  be 
as  jnrors  must  at  once  be  placed  in  the  possession  of  thegjjj^^** 
Clerk  of  the  District  Court 

Sec.  87.     On  receiving  such  lists,  the  Clerk  must  file  Duty  of  cierk 
the  same  in  his  office,  and  write  down   the  names  con-  SStT^^^*"* 
tained  therein  on  separate  pieces  of  paper,  of   tlie  same 
size  and  appearance,  and  fold  each  piece  so  as  to  conceal 
the  name  tliereon,  and  deposit  them  in  a  box  to  be  called 
tl»e  "jury  box.'' 

Seo.  88.     The   persons  whose  names  are  so  returned  Regular  jurors 
are  known  as  regular  jurors,  and  must  serve  for  one  year,  J^IJ^^  °"^ 
and  until  other  persons  are  selected  and  returned. 

Sec.  89.     Kot  less  than  fifteen  nor  more  than   thirty  jury  to  be 
days  before  the  commencement  of  any  term  of  the  Dis-  fheoMe^o? 
trict  Court,  the  Judge  thereof,  if  a  jury  will  be  required  ^*^e  J^^k^. 
therefor,  must  make  and  file  with  the  Clerk  an  order  that         ^ 
one  be  drawn.      Tiie  number  to  be  drawn  must  be  fixed 
in  the  order  ;  if  to  form  a  Grand  Jury,  it  must  be  twenty, 
and  if  a  trial  jnry,  such  number  as  the  Judge  may  direct. 

Seo.  90.     At  least  one  day  before  the  drawinff,  the  cierk  to  notify 
Clerk  must  notify  the  Sheriff  and  Probate  Jndge  of  the  shenVoTiime 
time  when   such  drawing  will  take  place,  which   time^^^^*'*^'"*^- 
must  not  be  more  than  three  days  after  the  receipt  by  him 
of  the  order  for  such  drawing. 

Seo.  91.     At  the  time  so  appointed,  the  Sheriff,   in  sheriff  and 
person  or  by  deputy,  and  the  Piobate  Judge,  must  attend  i^^rawiig. 
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at  the  Clerk's  office  to  witness  such  drawing,  and  it'  they 

do  so,  the  Clerk  mnst,  in  their  presence,  proceed  to  draw 

the  jurors, 
^wwfa^when      Sec.  92.     If  the  officers  so  notified  do  not  appear,  tlie 
tourned'         Clerk  inust  adjourn  the  drawing  until  the  next  aay,  and, 

by  written  notice,  require  two  electors  of  the  county  to 

attend. such  drawing  on  the  adjourned  day. 
shau  proceed.      Sec.  93.     If,   at  the  adjourned  day,  the  Sheriff,  Pro- 
^  ^^  bate  Judge,  and  electors^  or  any  two  of  such  persons, 

appear,  the  Clerk  must  in  their  presence  proceed  to  draw 

the  jurors. 
SSTucte^^^      Sec.  94.     Tlie  Clerk  must  conduct  such  drawing  as 

follows  : 

1.  He  must  shake  the  box  containing  the  names  of 
jurors  returned  to  him,  from  which  jurors  are  required 
to  be  drawn,  so  as  to  mix  the  slips  of  paper  upon  which 
such  names  were  written,  as  much  as  possible  ; 

2.  He  must  then  publicly  draw  out  of  the  box  as 
many  such  slips  of  paper  as  are  ordered  by  the  Judge; 

3.  A  minute  of  tlie  drawing  must  l>e  kept  by  one 
of  the  attending  oflicers,  in  which  must  be  entered 
the  name  contained  on  every  slip  of  paper  so  drawn, 
before  any  other  slip  is  drawn ; 

4.  If,  after  drawing  the  whole  number  required,  the 
name  of  any  person  has  been  drawn  who  is  dead  or 
insane,  or  who  has  permanently  removed  from  the 
county,  to  the  knowledge  of  the  Clerk  or  any  other 
attending  officer,  an  entry  of  such  fact  must  be  made 
in  the  minute  of  the  drawing,  and  the  slip  of  paper 
containing  such  name  must  be  destroyed; 

5.  Another  name  must  then  be  drawn^  in  place  of 
that  contained  on  the  slip  of  paper  so  destroyed,  which 
must  in  like  manner,  be  entered  in  the  minutes  of  the 
drawing; 

6.  The  same  proceeding  must  be  had  as  often  as 
may  be  necessary,  until  uie  whole  nuuiber  of  jurors 
required  are  drawn; 

7.  The  minnte  of  the  drawing  must  then  be  signed 
by  the  Clerk  and  the  attending  omcers  or  persons,  and 
filed  in  the  Clerk's  office; 

8.  Separate  lists  of  the  names  of  the  persons  so 
drawn  for  trial  jurors,  and  of  those  drawn  for  grand 

i'urors,  sjiecifyingfor  what  Court  they  were  drawn,  must 
e  made  and  certified  by  the  Clerk  and  the  attending 
officers  or  persons,  and  delivered  to  the  Sheriff  of  the 
county. 
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Sec.  95.    After  tbe  adjonrnment  of  any  Court  at  After  aojoum- 
which  jnrore  have  been  relaiued,  as  herein  provided,  the  SfuW^disposi- 
Clerk  most  enclose  the  ballots  eonitaining  the  names ^^^of|^. 
of  tliose  who  attended  and  served  as  jurors  in  an  envelope,  ^©^ 
under  seal,  and  the  ballots  of  those  who  did  not  attend 
and  serve  must  be  returned  to  the  jury  box.    Tbe  ballots 
sealed  in  envelopes  must  not  be  returned  to  the  jury 
box. 

Sec.  96.    The    Clerk   of   the    District  Court    must  copy  of 
fnrnish  any  person  applying  therefor,  and  payinji^  the^h^dby^^ 
lees  allowed  oy  law  for  the  same,  a  copy  of  the  list  of  ^^'**^' 
jurors  drawn  to  attend  any  Court. 

Sec.  97.  As  soon  as  he  receives  the  list  of  jurors  sherifftosoin- 
drawn,  the  Sheriff  must  summon  the  persons  named  55?w.^""^"* 
therein  to  attend,  by  giving  personal  notice  to  each, 
or  by  leaving  a  written  notice  at  his  place  of  residence, 
with  some  person  of  proper  age,  and  must  return  the  list 
to  the  Court  at  the  time  hxed  in  the  order  for  their  appear- 
ance, specifying  tlie  names  of  those  who  were  summoned 
and  the  manner  in  which  each  person  was  notified. 

The  grand  jurors  shall  be  summoned  to  api:«ar  on  the 
first  day  of  the  term,  at  the  hour  of  eleven  o'clock  in  the 
forenoon,  and  the  trial  jurors  on  such  day  of  the  term, 
and  at  such  hour  as  the  presiding  Judge  of  the  Court 
may  by  order  direct 

Seo.  98.  Whenever  jurors  are  not  drawn  and  sum- court  may 
moned  to  attend  any  Court  of  record,  or  a  sufficient dmwn^wien. 
nnn)ber  of  jurors  fail  to  appear,  such  Court  may,  in  its 
discretion,  order  a  sufficient  number  to  be  drawn  and 
summoned  to  attend  such  Court;  or  it  may,  by  an  order 
entered  on  its  minutes,  direct  the  Sheriff  of  the  county 
to  summon  so  many  good  and  lawful  men  of  his  county 
to  serve  as  jurors  as  the  case  may  require.  And  in  either 
case  such  jurors  must  be  summonedt  in  the  manner  pro- 
vided by  the  preceding  section. 

SEa  99.     W  hen  there  are  not  competent  jurors  enough  when  jnry  may 
present  to  form  a  panel,  the  Court  may  direct  the  Sheriff  o^m  the^b^y 
or  other  proper  officer  to  summon  a  sufficient  number  of  ©J  ft^m^the*^' 
persons,  naving  the  qualification  of  jurors,  to  complete  bystandem. 
the  panel,  from  the  body  of  the  county  or  from  the  by- 
standers, and  the  Sheriff  must  summon  the  number  so 
ordered,  accordingly,  and  return  the  names  to  the  Court 

The  jurors  summoned  under  this,  or  the  preceding  sec- 
tion may  be  required  to  appear  forthwith  or  at  a  time  to 
.    lie  named  in  the  order,  as  tlie  Court  may  direct,  and  the 
officer  summoning  such  jurors  shall  return  the  order  as 
hereinbefore  provided. 
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Sec.  100.  Wlien  jurors  are  required  in  any  Probate 
or  Juritice's  Court,  they  must,  upon  the  order  of  the  Judge 
or  Justice  thereof^  be  summoned  by  the  Sheriff,  Marshal, 
or  Constable  of  the  Jurisdiction. 

Sec.  101.  Such  jurors  must  be  summoned  from  the 
persons  resident  of  the  city  or  precinct,  competent  to 
serve  as  jurors,  by  notifying  them  orally  that  they  are  so 
summoned,  and  of  the  time  and  place  at  which  their 
attendance  is  required. 

Sec.  102.  The  officer  summoning  such  jnrors  must, 
at  tiie  time  fixed  in  the  order  for  their  appearance,  return 
it,  with  a  list  of  the  persons  summoned  indorsed  thereon. 

Sec.  103.  Juries  of  inquest  must  be  summoned  by 
the  officer  before  whom  the  proceedings  are  had,  or  any 
Sheriff,  or  Constable,  from  the  persons  resident  of  the 
county  competent  to  serv^e  as  jurors,  by  notifying  them 
orally  that  they  are  so  summoned,  and  of  the  time  and 
place  at  which  their  attendance  is  required. 

Sec.  104.  Any  juror  summoned  wlio  willfully,  and 
without  reasonable  excuse,  fails  to  attend,  may  be  at- 
tached and  compelled  to  attend,  and  the  Court  may  also 
impose  a  fine  not  exceeding  one  hundred  dollars,  upon 
which  execution  may  issue.  If  the  juror  was  not  person- 
ally served,  the  fine  must  not  be  imposed  until,  upon  an 
order  to  show  cause,  an  opportunity  has  been  offered  the 
juror  to  be  heard. 

Sec.  105.  At  the  opening  of  each  regular  term  of  the 
District  Court  (unless  otherwise  directed  by  the  Judge), 
and  as  often  thereafter  as  to  the  Judge  may  seem  proper, 
a  Grand  Jury  may  bo  impaneled. 

Sec.  106.  Sixteen  persons  shall  constitute  a  Grand 
Jury,  twelve  of  whom  shall  constitute  a  Quorum,  and 
when  of  the  jurors  summoned  no  more  nor  less  than  six- 
teen attend  they  shall  constitute  the  Grand  Jury.  If 
more  than  sixteen  attend  the  Clerk  must  call  over  the 
list  summoned,  and  the  sixteen  first  answering  shall  con- 
stitute the  Grand  Jury.  If  less  than  sixteen  attend,  the 
panel  may  be  filled  to  sixteen  as  provided  in  Section  98. 

Sec.  107.  Thereafter  such  proceedings  shall  be  had  in 
impaneling  the  Grand  Jury  as  are  prescribed  in  the 
Criminal  Practice  Act. 

Sec.  108.  At  the  time  when  the  order  for  the  trial 
jurors  was  made  returnable,  or  as  soon  thereafter  as  con- 
venient, the  Clerk  under  the  direction  of  the  Court  must 
call  the  names  of  those  summoned,  and  the  Court  may 
then  hear  the  excuses  of  jurors  summoned.  /Tlie  Clerk 
must  then  write  the  names  of  the  jnrors  present  and  not 
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exensed,  upon  separate  slips  or  ballots  of  paper,  and  fold  ®*°*®- 
sacli  slips  so  that  the  names  are  concealed,  and  then  in 
the  presence  of  the  Court,  deposit  the  slips  or  ballots  in 
a  box,  which  must  be  kept  sealed  until  ordered  by  tlie 
Court  to  be  opened. 

Sec,  109.     When  thereafter  an  action  is  called  for  trial  Jury  to  oe 
by  the  Court  such  proceedings  shall  be  had  in  impanel- m^^b!^,^ 
ing  the  trial  jury  as  are  prescribed  in  this  Act.  ^^^' 

Sec.  110.     At  the  time  appointed  for  a  jury  trial,  in  Pj^eedinpi  m 
Probate  or  Justices'  Courts,  the  list  of  jurors  summoned  (SJurt?  not  of  * 
must  be  called,  and  the  names  of  those  attending  must'^^"*' 
be  written  upon  separate  slips  of  paper,  folded  so  aS|to 
conceal  the  names,  and  placed  in  a  box,  from  which  the 
trial  jury  must  be  drawn. 

Sec.  111.     Thereafter,  if  the  action  is  a  criminal  one,  in  criminal 
the  jury  must  be  impaneled  as  provided   by  the  statutes*^*** 
relating  thereto.     It  a  civil  one  as  provided  by  this  Act. 

Sec.  112.    The  mode  and  manner  of  impaneling  juries  Mode  and 
of  inquest  are  provided  for  in  the  provisions  of  the  aitfer- Ji^?Slg^^  "*" 
ent  statutes  relating  to  such  inquests. 
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Who  may  be 
admitted  aa 
Attorneys 


SBcrriON  113.  Any  white  male  citizen,  or  white  male 
person,  resident  of  this  Territory,  who  has  bona  fide  de- 
clared his  intention  to  become  a  citizen  in  the  manner 
required  by  law,  of  the  age  of  twenty-one  years,  of  good 
moral  character,  and  who  possesses  the  necessary  qualifi- 
cations of  learning  and  ability,  is  entitled  to  admission 
as  attorney  and  counselor  in  all  Courts  of  this  Territory. 
Qualifications  Sec.  114.  Every  applicant  for  admission  as  an  attor- 
oou^™.^  *"^  ney  and  counselor  must  produce  satisfactory  testimonials 
of  good  moral  character,  and,  except  as  hereinafter  pro- 
vided, undergo  a  strict  examination  in  open  Court  as  to 
hifi  qualifications,  by  the  Justices  of  the  Supreme  Court; 
provid^y  that  the  several  District  Courts  of  this  Terri- 
tory may  admit  applicants  to  practice  as  attorneys  and 
counselors  in  their  respective  Courts  upon  like  testimo- 
nials and  examination. 

Sec.  115.  If,  upon  such  examination  in  the  Supreme 
Court,  the  applicant  is  found  qualified,  the  Court  shall 
admit  him  as  attorney  and  counselor  in  all  the  Courts  of 
this  Territory,  and  shall  direct  an  order  to  be  entered  to 
that  efiect  upon  its  records,  and  that  a  certificate  of  sncli 
record  be  given  to  him  by  the  Clerk  of  the  Court,  which 
certificate  is  his  license. 

Sec.  116.  Every  person,  before  receiving  license  to 
practice  law,  shall  take  the  oath  prescribed  by  law,  and 
shall  pay  to  the  Territorial  treasurer  the  sum  of  twenty- 
five  dollars  for  the  use  of  the  Territorial  library  fund, 
and  the  Clerk  of  the  Court  shall  require  of  the  person  so 
admitted  the  receipt  of  the  said  treasurer,  before  issuing 
such  license,  and  in  no  case  shall  the  oath  be  adminis- 
tered or  the  license  issued  until  such  receipt  is  prodnced 
and  filed  in  the  oflSce  of  the  Clerk. 

._._         Sec.  117.    The  examination  may  be  dispensed  with  in 

wJdTenritoiieB.  the  case  of  a  person  who  has  been  admittea  attorney  and 
counselor  in  tiie  highest  Court  of  any  State  or  other  Ter- 
ritory, and  his  affidavit  of  such  admission,  showing  the 
county  State  or  Territory,  the  name  of  the  Court,  and 
the  time  when  such  admission  was  obtained,  or  his  li- 
cense  showing  the  same,  shall  be  deemed  sufficient  to  en- 
title  him  to  admission. 

Sec.  118.     Each  Clerk  must  keep  a  roll  of  attorneys 
and  counselors  admitted  to  practice  by  the  Court   of 
which  he  is  Clerk,  which  roll  must  be  signed  by  the  per- 
son admitted  before  he  receives  his  license. 
Penalty  for  Sec.  119.     If  any  pcrsou  shall   practice  law  in  any 

5?ithou?*      'Court,  except  a  Justice's  Court,  without  having  received 

license. 


License. 


Oath,  etc. 


AttomevB  of 


RoUof  Attoi^ 
neys. 
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I  - 

I 

a  license  as  attorney  and  counselor,  he  is  gnilty  of  a  con- 
tempt  of  Oonrt 
Sso.  120.    It  is  the  dnty  of  an  attorney  and  counselor:  oenena  duues. 
1.    To  support  the    Constitution    and  laws  of  the 
United  States  and  of  this  Territory; 

3.  To  maintain  the  respect  due  to  the  Courts  of  jus- 
tice and  judicial  officers; 

3.    To  counsel  or  maintain  such  actions,  proceedings, 
or  defenses  only  as  appear  to  him  legal   or  just,  except 
I         the  defense  of  a  person  charged  with  a  public  offense; 
I  4.    To  employ,  for  the  purpose  of  mfiintaining  the 

causes  confided  to  him,  such  means  only  as  are  consist- 
ent with  truth,  and  never  to  seek  to  mislead  the  Judges 
i         by  an  artifice  or  false  statement  of  fact  or  law; 

5.  To  maintain  inviolate  the  confidence,  and  at  every 
I         peril  to  himself,  to  preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  offensive  personality,  and  to 
I         advance  no  fact  prejudicial  to  the  honor  or  reputation  of 

I         a  party  or  witness,  unless  required  by  tlie  justice  of  the 
cause  with  which  he  is  charged ; 

7.  Not  to  encourage  either  the  commencement  or 
the  continuance  of  an  action  or  proceeding  from  any 
motive  of  passion  or  interest; 

8.  Never  to  reject,  for  any. consideration  personal  to 
;         himself,  the  cause  of  the  defenseless  or  the  oppressed; 

Sbc.  121.    An  attorney  and  counselor  has  authority:  Authority  of 
!  1.    To  bind  his  client  in  any  of  the  steps  of  an  action*****™**^' 

or  proceeding,  by  his  agreement  filed  with  the  the  Clerk, 
or  entered  upon  the  minutes  of  the  Court,  and  not  other- 
wise; ^ 


I 


2.  To  receive  money  claimed  by  his  client  in  an  ac- 
tion or  proceeding,  during  the  pendency  thereof,  or  after 
judgment,  unless  a  revocation  of  his  authority  is  filed, 
and  upon  the  payment  thereof,  and  not  otherwise,  to 
discharge  the  claim  or  acknowledge  satisfaction  of  the 
judgment. 

Sec.  122.    The  attorney  in  an  action  or  special  pro- change  or 
ceeding  maybe  changed  at  any  time  before  judgment  or  ****'™®*'- 
final  determination,  as  follows: 

1.  Upon  his  own  consent,  filed  with  the  clerk,  or 
entered  upon  the  minutes; 

2.  Upon  the  order  of  the  Court  or -Judge  thereof, 
upon  the  application  of  the  client,  after  notice  to  the 
attorney. 

Sec.  123.     When  an  attorney  is  changed,  as  provided  Notice  or 
in  the  last  section,  written  notice  of  the  change  and  of  ®^*"*®' 
t])e  substitution  of  a  new  attorney,  or  of  the  appearance 
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Death  or 
removal  of 
allomey. 


Removal  and 
saspensiou. 


Conviction  of 
felony. 

Moral 
turpitude. 


Proceedings 
for  lemoval 
or  8U3penaion. 


Accusation. 


Verification. 


of  the  party  in  person,  mnst  be  given  to  the  adverse 
party ;  until  then,  he  must  recognize  the  former  attorney. 

Sec.  124.  When  an  attorney  dies,  or  is  removed  or 
suspended,  or  ceases  to  act  as  such,  a  party  to  an  action 
for  whom  he  was  acting  as  attorney  must,  before  any 
further  proceedings  are  had  against  him,  be  requir^ 
by  the  adverse  party,  by  written  notice,  to  appoint 
another  attorney  or  to  appear  in  person. 

Sec.  125.  An  attorney  and  counselor  may  be  removed 
or  suspended  by  the  Supreme  Court,  and  by  the  District 
Courts  for  either  of  the  following  causes,  arising  after 
his  admission  to  practice: 

1.  His  conviction  of  a  felony  or  misdemeanor  in- 
volving moral  turpitude,  in  which  case  the  record  of 
conviction  is  conclusive  evidence; 

2.  Willful  disobedience  or  violation  of  an  order  of 
the  Court  requiring  him  to  do  or  forbear  an  act  con- 
nected with  or  in  the  course  of  his  profession,  and  any 
violation  of  the  oath  taken  by  him,  or  of  his  duties  as 
such  attorney  and  counselor; 

3.  Corruptly  and  without  authority,  appearing  as 
attorney  for  a  party  to  an  action  or  proceeding; 

4.  Lending  his  name  to  be  nsed  as  an  attorney  and 
counselor  by  any  other  person  who  is  not  an  attorney 
and  counselor. 

In  all  cases  where  an  attorney  is  removed  or  suspended 
by  a  District  Court,  the  jud^ent  or  order  of  removal  or 
suspension  may  be  reviewea  on  appeal,  by  the  Supreme 
Court 

Sec.  126.  In  case  of  the  conviction  of  an  attorney  or 
counselor  of  a  felony,  or  misdemeanor  involving  moral 
turpitude,  the  Clerk  of  the  Court  in  which  a  conviction 
is  had  must,  within  thirty  days  thereafter,  transmit  to 
the  Supreme  Court  a  certified  _copy  of  the  record  of 
conviction. 

Sec.  127.  The  proceedings  to  remove  or  suspend  an 
attorney  and  counselor,  under  the  first  subdivision  of 
Section  125,  must  be  taken  by  the  Court  on  the  receipt 
of  a  certified  copy  of  the  record  of  conviction.  The  pro- 
ceedings under  the  second  subdivision  of  Section  125 
may  be  taken  by  the  Court  for  matters  within  its  knowl- 
edge, or  may  be  taken  upon  the  information  of  another. 

Sec.  128.  If  the  proceedings  are  upon  the  iiiturnia- 
tion  of  another,  the  accusation  must  be  in  writing. 

Sec.  .129.  The  accusation  must  state  the  niatters 
charged,  and  be  verified  by  the  oath  of  some  person,  to 
the  efiect  that  the  charges  therein  contained  are  true. 
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Sec.  130.  After  receiving  the  accusation  the  Court  citation 
must,  if  in  its  opinion  the  case  require  it,  make  an  order  ^*°*^"' 
requiring  tlie  accused  to  appear  and  answer  the  accusa- 
tion at  a  specified  time  in  the  same  or  subsequent  term, 
and  must  cause  a  copy  of  the  order  and  of  the  accusation 
to  be  served  upon  tne  accused  within  a  prescribed  time 
before  the  day  appointed  in  the  order. 

Sfia  131.    The  accused  must  appear  at  the  time  ap-  Appeoranoe. 
pointed  in  the  order,  and  answer  tlie  accusation,   unless 
for  sufficient  cause  the  Court  assign  another  day  for  that 

Snrpose;  if  he  do  not  appear,  the  Court  may  proceed  and 
etermine  the  accusation  in  his  absence. 

Sec.  132.    The  accused  may  answer  to   the  accusation  How  to 
either  by  objecting  to  its  sufficiency  or  denying  it.  »n«wer. 

Sec.  133.  If  he  object  to  the  sufficiency  of  the  accu-  Demurrer, 
sation,  the  objection  must  be  in  writing,  but  need  not  be 
in  any  specific  form,  it  being  sufficient  if  it  presents  in- 
telligibly the  grounds  of  the  objection.  If  lie  deny  the 
accusation,  the  denial  may  be  oral  and  without  oath,  and 
must  be  entered  upon  the  minutes. 

Sec  134.     If  an  objection  to  the  sufficiency  of  the  ac-Aiuwei; 
cusation  be  not  sustained,  the  accused  must  answer  with- 
in such  time  as  may  be  designated  by  the  Court. 

Sec.  135.    If  the  accus^  plead  guilty,  or  refuse  to  Trial, 
answer  the  accusation,  the  Court  must  proceed  to  judg- 
ment of  removal  or  suspension.     If  he  deny  the  matters 
charged,  the  Court  must,  at  such  time  as  it  may  appoint, 
proceed  to  try  the  accusation. 

Sec.  136.    The  Court  may,  in  its  discretion,  order  a  Reference, 
reference  to  a  committee  to  take  depositions  in  the 
matter. 

Sec.  137.  Upon  conviction,  in  cases  arising  under  Judgment 
the  first  subdivision  of  section  125,  the  judgment  of  the 
Court  must  be  that  the  name  of  the  party  must  be  stricken 
from  the  roll  of  attorneys  and  counselors  of  the  Court, 
and  that  he  be  precluded  from  practicing  as  such  attor- 
ney or  counselor  in  all  the  Courts  of  this  Territory,  and^ 
upon  conviction  in  cases  under  the  other  subdivisions  of 
that  section,  the  judgment  of  the  Court  may  be  according 
to  the  jifravity  oi  the  ofiense  charged— deprivation  of  the 
risrht  to  practice  as  an  attorney  or  counselor  in  the  Courts 
of  this  Territory,  permanently,  or  for  a  limited  period. 
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CHAPTER  IX. 

OP  THE  FORM  OP  CIVIL  ACTIONS. 

8BCTI0M 138.    One  form  of  dvil  ftction  only. 

189.   Parties  to  action*  how  designated. 
w^  140.    Special  issues  not  made  by  pleadings,  how  tried. 

JJ  "^  /One  form  of         SECTION  138.    There  IB  in  this  Territory  bnt  one  form 
oniy.*^**^'*      of  civil  actioDS  for  the  enforcement  or  protection  of  pri- 
vate rights   and  the  redress  or  prevention  of  private 
wrongs. 
Parties  to  Seo.  139.     In  stich  action  the  party  complaining  is 

how^d«iigw  known  as  the  plaintifi^  and  the  adverse  party  as  tiie  do- 
nated, fendant 

Special  issnes  Sec.  140.  A  qucstion  of  fact  not  put  in  issue  by  the 
pieadu^  how  pleadings  may  be  tried  by  a  jury,  upon  an  order  for  the 
tried.  trial,  stating  distinctly  and  plainly  the  question  of  fact 

to  be  tried;  and  such  order  is  the  only  authority  neces- 
sary for  a  triaL 


CHAPTER  X 

OF  THE  TIME  OP  COMMENCING  CIVIL  ACTIONS. 

SiCTioN  14L    Commencement  of  ciTll  actions. 

142.    When  the  people  will  not  sue. 

148.  Seisin  within  flye  yeazs  when  necessaiy  in  action  for  real  prop- 
erty. 

144.  Such  seisin,  when  necessary  in  action  or  defense  arising  out  of 
title  to  or  rentB  of  real  property. 

146.    Entry  on  real  estate. 

146.  Possession,  when  presumed.    Occupation  deemed  under  legal 

title,  unless  adverse. 

147.  Occupation  under  written  instrument  or  Judgment,  when  deemed 

adverse. 

148.  What  constitutes  adverse  possession  underwritten  instrument  oi 

Judgment 

149.  Premises  actuaUy  occupied  under  claim  of  title  deemed  to  b« 

held  adversely. 
IfiO.    What  constitutes  adverse  possession  under  claim  of  title  not 

written. 
15L    Relation  of  landlord  and  tenant  as  aUbcting  adverse  pomenlon. 

152.  Right  of  possession  not  affected  by  descent  caste. 

153.  Certain  disabilities  excluded  from  time  to  commence  actions. 

154.  Periods  of  limitation  prescribed. 

155.  Within  six  years. 

156.  Within  Ave  years. 

157.  Within  four  years. 

158.  Within  three  years. 
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159.  Within  two  yean. 

160.  Within  one  year. 

161.  Within  six  months. 

182.  Where  cause  of  action  accrues  on  mutual  account.  -     - 

163w  Action  for  a  deposit 

164.  Actions  for  relief  not  hereinhefore  proTided  for. 

165.  Actions  by  the  people  subject  to  the  limitations  of  this  Chapter 

166.  Action  to  redeem  a  mortgage  without  account  of  rents  and 

profits.  ^ 

167.  Same,  when  therjS  sre  two  or  more'snch  mortgagesL 

168.  When  an  action  is  commenced. 

169.  Exception,  where  defendant  is  out  of  the  Territory. 

170.  Exception,  as  to  persons  under  disabilities. 

ITL  Provision  where  penon  entitled  dies  before  limitation  expiies. 

172.  In  suits  by  aliens,  time  of  war  to  be  deducted. 

173.  Provision  where  Judgment  hss  been^rererBed. 

174.  Provision  where  action  is  stayed  by  injunction. 
17a.  Disability  must  exist  when  right  of  acdon  accrued. 
176u  When  two  or  more  disabilities  exist,  etc 

177.  This  Title  not  applicable  to  actions  against  Directors,  etc.   Lim- 

itations in  such  cases  prescribed. 

178.  Acknowledgment  or  new  promise  must  be  in  writing. 

179.  limitation  laws  of  other  States,  effect  ot,  _ 

180.  Existing  causes  of  action  not  affected, 

181.  Word  "  action  "  construed,  how. 

Srgtion  141.    Civil  actions  can  only  be  commenced  commenco- 
witkin  the  periods  prescribed  in  this  Chapter,  after  the^yui^ons. 
cause  of  action  shall  have  accrued,  except  where,  in  spec- 
ial cases,  a  different  limitation  is  prescribed  by  statute. 

Sec.  142.    The  People  of  this  Territory  will  not  sue  when  the 
any  person  for  or  in  respect  to  any  real  property,  or  the  ^^^^  ^ 
issues  or  profits  thereof,  by  reason  of  the  right  or  title 
of  the  people  to  the  same,  unless: 

1.  Such  right  or  ^itle  shall  have  accrued  within  ten 
years  before  any  action  or  other  proceeding  for  the  same 
is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall 
have  received  the  rents  and  profits  of  such  real  prop- 
erty, or  of  some  part  thereof,  within  the  space  of  ten  years. 

Seo.  143.     No  action  for  the  recovery  of  real  property,  Seisin 
or  for  the  recovery  of  the  possession  thereot,  can  bcyea^^when 
maintained,   unless  it  appear  that    the    plaintiff,   his{{f^^^ 
ancestor,  predecessor,  or  grantor,   was   seized  or  pos-'orwji 
sessed  of  the  property  in  question,  within  five  years ^"*^**^* 
before  the  commencement  of^the  action;  and  this  section 
iDcludes  possessory  rights  to  lands  and  mining  claims. 

Seo.  144.     No  cause  of  action,  or  defense  to  an  action,  such  seizin 
arising  out  of  the  title  to  real  property,  or  to  rents  or  ][J*^\JJ^^^*^ 
profits  out  of  the  same,  can   be    effectual,  unless    it  defense  aris- 
appear  that  the  person  prosecuting  the  action,  or  mak- to  or  rent  of 
ing  the   defense,   or   under   wiiose   title   the  action   is r«»J  P«>P«rty. 
prosecuted,  or  the  defense  is  made,  or  the  ancestor 


28 


TIME   OF  OOHMENCING   OIVIL  ACTTIONS. 


Entry  on  real 
ostate. 


Posscffiion 

when 

premimed. 


Occupation 
deemed  under 
legal  title,  un- 
les  adverse. 


Occtipation 
under  written 
instnimt  ni  or 
Judgment, 
when  deemed 
advene. 


predecessor,  or  grantor  of  such  person  was  seized   o^ 

Eossessed  of  the  premises  in  question  within  five  year* 
efore  the  commencement  of  the  Act  in  respect  to  which  . 
such  action  is  prosecuted  or  defense  made. 

Sec.  145.  No  entry  upon  real  estate  is  deemed 
suflScient  or  valid  as  a  claim,  unless  an  action  be  com- 
menced thereupon  within  one  year  after  making  such 
entry,  and  within  five  years  from  the  time  when  tlie 
right  to  make  it  descended  or  accrued. 

Seo.  146.  In  every  action  for  the  recovery  of  real 
property,  or  the  possession  thereof,  the  person  establish- 
ing a  legal  title  to  the  property  is  presumed  to  have 
been  possessed  thereof  within  the  time  required  by  law, 
and  the  occupation  of  the  property  by  any  other  person 
is  deemed  to  have  been  under  and  in  subordination  to 
the  legal  title,  unless  it  appear  that  the  property  has 
been  held  and  possessed  adversely  to  such  legal  title, 
for  five  years  before  the  commencement  of  the  action. 

Sec.  147.  When  it  appears  that  the  occupant,  or 
those  under  whom  he  claims,  entered  into  the  possession 
of  the  property  under  claim  of  title,  exclusive  of  other 
right,  founding  such  claim  upon  a  written  instrument, 
as  being  a  conveyance  of  the  property  in  questiop,  or 
upon  the  decree  or  judgment  of  a  competent  Court, 
and  that  there  has  been  a  continued   occupation   and 

Sossession  of  the  property  included  in  such  instrument, 
ecree  or  judgment,  or  of  some  part  of  the  property  under 
such  claim,  for  five  years,  the  property  so  included  is 
deemed  to  have  been  held  adversely,  except  that  when  it 
consists  of  a  tract  divided  into  lots,  the  possession  of 
one  lot  is  not  deemed  a  possession  of  any  otner  lot  of  the 
same  tract 

Sec.  148.  For  the  purpose  of  constituting  an  adverse 
possession  by  any  person  claiming  a  title  founded  upon 
a  written  instrument,  or  a  judgment  or  decree,  land  is 
deemed  to  have  been  possessed  and  occupied  in  the  fol- 
lowing cases: 

1.  \Vhere  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial 
inclosnre; 

3.  Where,  although  not  inclosed,  it  has  been  used  for 
the  supply  of  fdel,  or  of  fencing  timber  for  the  purposes 
of  husbandry,  or  for  pasturage,  or  for  the  ordinary  use  of 
the  occupant; 

4.  Where  a  known  farm  or  single  lot  has  been  partly 
improved,  the  portion  of  such  farm  or  lot  that  may  hav 
been  left  not  cleared,  or  not  enclosed  according  to  th^ 
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iisnal  course  and  eastern  of  the  adjoining  country,  shall 
be  deemed  to  have  been  occupied  for  the  same  length  of 
time  as  the  part  improved  and  cultivated.     ^ 

Src.  149.    Where  it  appears  that  there  lias  been  an  preminci 
actual  continued  occupation  of  land,  under  a   claim   of  pi^'under^"* 
title,  exclusive  of  any  other  right,  but  not  founded  upon  ^^J^eS^to^l^ 
a  written  instrument,  judgment  or  decree,  the  land  so  ac-  held  adveneiy. 
tually  occupied,  and  no  other,  is  deemed  to  have  been 
held  adverselv. 

Sec.  150.     For  the  purpose  of  constituting  an  adverse  what  oon<(ti-    z-/. 
possession,  by  a  person  claiming  title  not   founded  upon  ^Seadon uu-     '^ 
a  written  instrument,  judgment,  or  decree,  land  is  deemed  fjjf/not™  °' 
to   have  been  possessed   and  occupied  in   the  following  writtexL 
cases  only: 

1.  Where  it  has  been  protected  by  a  substantial 
iuclosnre; 

2.  Where  it  has  been  usually  cultivated  or  improved. 

Prm/ided^  however^  that  in  no  case  shall  adverse  pos- 
session be  considered  established  under  the  provisions  of 
any  Sections  of  this  Code,  unless  it  shall  be  shown  that 
the  land  has  been  occupied  and  claimed  for  the  period  of 
five  years  continuous!}',  and  the  party  or  persons,  their 
predecessors  and  grantors,  have  paid  all  the  taxes.  Terri- 
torial, county,  or  municipal,  wliich  Iiave  been  levied  and 
assessed  upon  such  land  according  to  law. 

Sec.  151.     When  the  relation  of  landlord  and  tenant  Relation  of 
has  existed  between  any  persons,  the  possession  of  the  an^  tenant  as 
tenant  is  deemed  the  possession  of  the  landlord   tmtil  J^^^J*^.*^" 
the  expiration  of  five  years  from  the  termination  of  tlie»«B*on. 
tenancy,  or,  where  there  has  been  no  written  lease,  until 
the  expiration  of  five  years  from  the  time  of  the  last 
payment  of  rent,  notwithstanding  that  such  tenant  may 
nave  acquired  another  title,  or  may  have  claimed   to 
hold  adversely  to  his  landlord.     But  such  presumptions 
cannot  be  made  after  the  periods  herein  limited. 

Sec.  J 52.     The  right  of  a  person  to  the  possession  of  Right  of  po». 
real  property  is  not  impaired  or  affected  by  a  descent  SSbcted°by  de- 
cast  in  consequence  of  the  death  of  a  person  in  possession  **^"'  *^^ 
of  such  property. 

Seo.  153.     If  a  person  entitled  to  commence  an  action  certain  disa- 
for  the  recovery  of  real  property,  or  fur  the  recovery  of  ded  fSnftSno 
the  possession  thereof,  or  to  make  any  entry  or  defense  J^^^®"^® 
founded  on  the  title  to  real  property,  or  to  rents  or  ser- 
vices out  of  the  same,  be  at  the  time  such  title  first  de« 
ficends  or  accrues,  either: 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 
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Within  fbnr 
years. 


Withiti  three 
years. 


Within  two 
years. 


3.  Imprisoned  on  a  criminal  charge,  or  in  execation, 
upon  conviction  of  a  criminal  offense,  for  a  term  less  than 
for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  neces- 
sary party  with  her  in  commencing  such  action  or  mak- 
ing such  entry  or  defense; 

— rhe  time  during  which  such  disability  continues  is 
not  deemed  any  portion  of  the  time  in  this  Chapter  lim- 
ited for  the  commencement  of  such  action  or  the  making 
of  such  entry  or  defense;  but  such  action  may  be  com- 
menced, or  entry  or  defense  made,  within  the  period  of 
five  years  after  such  disability  shall  cease,  or  after  the 
death  of  the  person  entitled  who  shall  die  under  such 
disability;  but  such  action  shall  not  be  commenced,  or 
entry  or  defense  made,  after  that  period. 

Sec.  154.  The  periods  prescribed  tor  the  commence- 
ment of  actions  other  than  for  the  recovery  of  real  prop- 
erty, are  as  follows: 

8eo.  155.    Within  six  years: 

1.  An  action  upon  a  judgment  or  decree  of  any  Court 
of  the  United  States,  or  of  any  State  or  Territory  within 
the  United  States; 

2.  An  action  for  mesne  profits  of  real  property. 
Sec.  156.     Within  five  years: 

An  action  upon  any  contract,  obligation,  or  liability 
founded  upon  an  instrument  in  writing. 

Sec.  157.     Within  four  years: 

An  action  upon  a  contract,  oblicration,  or  liability,  not 
founded  upon  an  instrument  of  writing. 

Sec.  158.     Within  three  years: 

1.  An  action  upon  a  liability  created  by  statute,  oth- 
er than  a  penalty  or  forfeiture; 

2.  An  action  tor  trespass  upon  real  property; 

3.  An  action  for  taking,  detaining,  or  injuring  any 
goods  or  chattels,  including  actions  tor  the  specinc  re- 
covery of  personal  property; 

4.  An  action  for  relief  on  the  ground  of  fraud  or 
mistake.  The  cause  of  action  in  such  case  not  to  be 
deemed  to  have  accrued  until  the  discovery,  by  the  ag- 
grieved party,  of  the  facts  constituting  the  fraud  or  mis- 
take. 

Sec.  159.    Within  two  years: 

1.  An  action  against  a  Sheriff,  Coroner,  or  Constable, 
upon  the  liability  incurred  by  the  doing  of  an  act  in  his 
official  capacity,  and  in  virtue  of  his  office,  or  by  the 
omission  of  an  official  duty,  including  the  nonpay- 
ment of  money  collected  upon  an  execution ; 
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2.  An  action  upon  a  Btatnte  for  a  penalty  or  forfeit-  same. 
nre,  where  the  action  is  given  to  an  individual,  or  to  an 
individual  and  the  Territory  except  where  the  statute 
imposing  it  prescribes  a  different  limitation; 

3.  An  action  upon  a  statute,  or  upon  an  underta- 
king in  a  criminal  action,  for  a  forfeiture  or  penalty  to 
a  county  or  to  the  people  of  the  Territory; 

4.  An  action  to  recover  damages  for  the  death  of  one 
caused  by  the  wrongful  act  of  another; 

5.  An  action  for  libel,  slander,  assault,  battery,  false 
imprisonment,  or  seduction; 

6.  An  action  against  a  Sheriff,  or  other  officer,  for 
the  escape  of  a  prisoner,  arrested  or  imprisoned  on  civil 
process. 

Sec.  160.    Within  one  year:  withnone 

An  action  against  an  officer,  or  officer  de  facto:  ^^'• 

1.  To  recover  any  goods,  wares,  merchandise,  or  oth- 
er |>roperty,  seized  by  any  such  officer  in  his  official  ca- 
pacity as  Tax  Collector,  or  to  recover  the  price  or  value 
of  any  goods,  wares,  merchandise,  or  other  personal 
property  so  seized,  or  for  damages  for  the  seizure,  de- 
tention, sale  of,  or  injury  to  any  goods,  wares,  merchan- 
dise, or  other  personal  property  seized,  or  for  damages 
done  to  any  person  or  property  in  making  any  such 
seizure. 

2.  For  money  paid  to  any  such  officer  under  protest, . 
or  seized  by  snch  officer  in  his  official  capacity  as  a  col- 
lector of  taxes,  and  which,  it  is  claimed,  ought  to  be  re- 
funded. 

Sec.  161.     Actions  on  claims  against  a  county,  which  wiuiin  nix 
have  been  rejected  by  the  Board  of  Commissioners,  must"®"*** 
be  commenced  within  six  months  after  the  first  rejection 
thereof  by  such  Board. 

Sec.  162.     In  an  action  brought  to  recover  a  balance  where  caxae  of 
due  upon  a  mutual,  open  and  current  account,  where  SSfrauuS™^ 
there  nave  been  reciprocal  demands  between  the  parties,  *<^<»^^ 
the  cause  of  action  is  deemed  to  have  accrued  from 
the  time  of  the  last  item  proved  in  the  account  on  either 
side. 

Sec.  163.    To  actions  brought  to  recover  money  orNoiimitaUon. 
other  property  deposited  with  any  bank,  banker,  trust 
company,  or  savings  and  loan  society,  no  limitation  be- 
gins to  run  until  after  an  authorized  demand. 

Sbc.  164.     An  action  for  relief  not  hereinbefore  pro- Aittionsfor 
vided  for  must  be  commenced  within  four  days  after  the  {^'J|f,I{^foro 
cause  of  action  shall  have  accnicd.  provided  lor. 

Skc.  165.    The  limitations  prescribed  in  this  Chapter 
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Actions  by  the 
people  subject 
to  the  ilmlca- 
t  ons  of  this 
Chapter. 

Action  to  re- 
deem a  mort- 
gage without 
account  of 
rents  and 
profits.  * 


Same,  when 
there  are  two 
or  more  such 
mortgages. 


When  an 
action  is  com- 
fHieneed. 

Exception, 
where  defend- 
ant is  out  of  the 
Territory. 


Exception,  as 
to  person? 
under  dl.'^abili- 
ties. 


apply  to  actions  brought  in  the  name  of  the  Territorj-, 
or  for  the  benefit  of  the  Territory,  in  the  same  manner 
as  to  actions  by  private  parties^ 

Sec.  166.'  An  action  to  redeem  a  mortgage  of  real 
property,  with  or  without  an  account  of  rents  and  profits, 
may  be  brought  by  the  mortgagor  or  those  claiming  un- 
der him,  against  the  mortgagee  in  possession,  or  tiiose 
claiming  under  him,  unless  he  or  they  have  continuously 
maintained  an  adverse  possession  of  the  mortgaged 
premises  for  five  years  after  breach  of  some  condition  of 
the  mortgage. 

Skc.  167.  If  there  is  more  than  one  such  mortgagor, 
or  more  than  one  person  claiming  under  a  mortgagor, 
some  of  whom  are  not  entitled  to  maintain  such  an  ac- 
tion under  the  provisions  of  this  Chapter,  any  one  of 
them  who  is  entitled  to  maintain  such  an  action  may  re- 
deem therein  a  divided  or  undivided  part  of  the  mort- 
gaged premises,  according  as  his  interest  may  appear,  and 
have  an  accounting,  for  a  part  of  the  rents  and  profits 
proportionate  to  his  interest  in  the  mortgaged  premises, 
on  payment  of  a  part  of  the  mortgage  money,  bearing 
the  same  proportion  to  the  whole  of  such  money  as  the 
vahie  of  his  divided  or  undivided  interest  in  the  premises 
bears  to  the  whole  of  such  premises. 

Seo.  168.  An  action  is  commenced,  within  the  mean- 
ing of  this  Chapter,  when  the  complaint  is  filed. 

Seo.  169.  If,  when  the  cause  of  action  accrues  against 
a  person,  he  is  out  of  the  Territory,  the  action  may  be 
commenced  within  the  term  herein  limited,  after  his 
return  to  the  Territory,  and  if,  after  the  cause  of  action 
accrues,  he  departs  from  the  Territory,  the  time  of  his 
absence  is  not  part  of  the  time  limited  for  the  commence- 
ment of  the  action. 

Seo.  170.  If  a  person  entitled  to  bring  an  action, 
other  than  for  the  recovery  of  real  property,  be,  at  the 
time  the  cause  of  action  accrued,  either: 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  chaige,  or  m  execution 
under  the  sentence  of  a  criminal  Court  for  a  term  less 
than  for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action: 

— 'l^he  time  of  such  disability  is  not  a  part  of  the  time 
limited  for  the  commencement  of  the  action. 

Sec  171.  If  a  person  entitled  to  bring  an  action  die 
before  the  expiration  of  the  time  limited  for  the  com- 
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iiienceinent  thereof,  and  the  cause  of  action  survive,  an  Proviaion 
action  may  be  commenced  by  his  representatives,  after  enmeS^^x^ 
the  expiration  of  that  time,  and  within  one  year  from  his  ^^^^^pJIJ^" 
death.     If  a  person   against  whom   an   action   may  be 
broni^ht  die  before  the  expiration   of  the  time  limited 
for  the  commencement  thereof,  and  the  cause  of  action 
survive,  an  action  may  be  commenced  a^inst  his  repre- 
sentatives, after  the  expiration  of  that  time,  and  within 
one  year  after  the  issuing  of  letters  testamentary  or  of 
administration. 

Sec.  172.     When   a  person   is  an  alien   subject,  oring,iitsby 
citizen  of  a  country  at  war  with  the  United  States,  the  "Jji^'"' {i™A^'^ 
tnne  of  the  contmuance  oi  the  war  is  not  part  ot  the  ducted, 
period  limited  for  the  commencement  of  the  action. 

Sec.  173.     If  an  action  is  commenced  within  the  time  Provision 
prescribed  therefor,  and   a  judgment   therein   for   the  menUiM^eca 
])laintitr  be  reversed  on  appeal,  the  plaintiff,  or  if  he"^®™«<*- 
die  and  the  cause  of  action  survive,  his  representatives, 
may  commence  a  new  action  within  one  year  after  the 
reversal. 

Sec.  174.    When  the  commencement  of  an  action  isprovWon 
stayed  by  injunction  or  statutory  pn^hibition,  the  timejjgfi^^ijy" 
of  the  continuance  of  the  injunction  or  prohibition  is  *°iunction. 
not  part  of  the  time  limited  for  the  commencement  of 
the  action. 

Sec.  175.     No  person  can  avail  himself  of  a  disability,  Biaawii^ 
unless  it  existed  when  his  right  of  action  accrued.  when^rightof 

Sec.  17«.     When  two  or  more  disabilities  coexist  at^^^^^^^'^^*^ 
the  time  the  riglit  of  action  accrues,  the  limitation  does  more  disabiu- 
not  attach  until  they  are  removed.  ^^  ®*^'  ®*°' 

Sec.  177.     This  Chapter  does  not  affect  actions  against  This  chapter 
Directors  or  stockholders  of  a  ox)rporation,  to  recover  a  25* acSSna  ^^* 
penalty  or  forfeiture  imposed,  or  to  enforce  a  liability  gg^^^^^Direc- 
created  by   law;    but   such   actions   must   be   brought  Limitations 
within  three  years  after  the  discovery  by  the  aggrieved  ^^cribeSf* 
party  of  the  facts  upon  which  tlie  penalty  or  forfeiture 
attached,  or  the  liability  was  created. 

Seo.  178.     No  acknowledgment  or  promise  is  suflB- Acknowiedg- 
cient  evidence  of  a  new  or  continuing  contract,  by  which  promise  must 
to  take  the  case  out  of  the  operation  of  this  Chapter,  ^  ***  writing, 
unless  th^  same  is  contained  in  some  writing,  signed  by 
the  party  to  be  charged  thereby. 

Sec.  179.     When   a  cause  of   action  has  arisen   in  Limitation 
another  State  or  Territory,  or  in  a  foreign  country,  and  s^^^A^xwri- 
by  the  laws  thereof  an  action  thereon  cannot  there  be  ^<>'i«*' efft*:t  of. 
maintained  against  a  person  by  reason  of  the  lapse  of 
time,  an  action  thereon  shall  not  be  maintained  against 
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him  ill  this  Territory,  except  in  favor  of  one  who  Las 
been  a  citizen  of  this  Territory,  and  who  has  held  the 
cause  of  action  from  the  time  it  accrued. 
Existing  causes     Seo.  180.     This  Chapter  does  not  extend  to  actions 
affected?  ^^    already  commenced,  nor  to  cases  where  the  time  pre- 
scribed in  any  existing  statute  for  acquiring  a  right  or 
barring  a  remedy  has  iully  run,  but  the  laws  now  in  force 
are  applicable  to  such  actions  and  cases,  and  are  repealed 
subject  to  the  provisions  of  this  section. 
worf"action"     Seo.  181.     The  word  "action,"  as  used  in  this  Chap- 
bow,  ter,  is  to  be  construed,  whenever  it  is  necessary  so  to  do, 
as  including  a  special  proceeding  of  a  civil  nature. 


CHAPTER  XL 

OP  THE  PARTIES  TO  CIVIL  ACTIONS. 

BscnoN  1812.  Action  to  be  in  name  of  party  in  interest 

183.  AflBignment  of  tbing  in  action  not  to  prejudice  defense. 

IM.  Executor,  trustee,  ete.,  may  sue  wltbout  Joining  tbe  persons 

eficially  interested. 

1S5.  When  a  married  woman  is  a  party,  actions  by  and  against. 

186.  Wife  may  defend,  when. 

187.  Inf&nt  to  appear  by  guardian. 

188.  Guardian,  bow  appointed. 

189.  Unmarried  female  may  sue  for  ber  own  seduction. 

190.  Fatber,  etc.,  may  sue  for  seduction  of  daughter,  etc. 

191.  Fatber,  etc.,  may  sue  for  injury  or  death  of  child. 

192.  When  representatives  may  sue  for  death  of  one  caused  by  the 

wrongAil  act  of  another. 

193.  Who  may  be  Joined  as  plaintiflk. 

194.  Who  may  be  Joined  as  defendants. 

195.  Parties  defendant  in  an  action  to  determine  oonflicfing  claims 

to  real  property. 

196.  Parties  holding  title  under  a  common  source,  when  may  Join. 

197.  Parties  in  interest,  when  to  be  Joined.    When  one  or  more  may 

sue  or  defend  for  tbe  whole. 

198.  Plaintiff  may  sue  in  one  action  the  different  parties  to  commer- 

cial paper. 

199.  Tenants  in  common,  'etc.,  may  sever  in  bringing  or  defending 

actions. 

200.  Action,  when  not  to  abate  by  death,  or  other  disablUty.    Pro- 

ceedings in  such  case. 

201.  Another  person  may  be  substituted  ibr  tbe  defendant 

202.  Intervention,  when  it  takes  place,  and  how  made. 

203.  Associates  may  be  sued  by  name  of  association. 

204;    Court,  when  to  decide  controvenqr  or  to  order  other  pftrtiee  to 
be  brought  in. 

Action  to  be  in     Seotion  182.    Every  action  must  be  prosecuted  in  the 
Simerert^^  name  of  the  real  party  in  interest,  except  as  otherwise 
provided  by  this  Code. 
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Sec.  183.     In  the  case  of  an  assignment  of  a  thing  in  Anigmnentof 
action,  the  action  by  the  assignee  is  without  prejudice  not"u>  pn^u-  ^ 
to  any  set-off,  or  other  defense  existing  at  the  time  of,  or^*^^®*^*^*®- 
before,  notice  of  the  assignment;  but  this  section  does 
not  apply  to  a  negotiable  nromissory  note  or  bill  of  ex- 
change, transferred  in  gooa  faith,  and  upon  good  consid- 
eration,  before  maturity. 

Ssa  184.     An  executor  or  administrator,  or  trustee  Executor,  tna- 
of  an  express  trust,  or  a  person  expressly  authorized  by  vrithoat^jo^n- 
statnte,  may  sue  without  joining  with  him   the  persons  |^gg*^,{^fll: 
for  whose  benefit  the  action  is  prosecuted.     A  person  gJj;JJy^J»- 
witb  whom,  or  in  whose  name,  a  contract  is  made  for  the 
benefit  of  another,  is  a  trustee  of  an  express  trust,  within 
tlie  meaning  of  this  section. 

Sec.  185.     When   a  married  woman  is  a  party,  her  Married 

I1J  i«»ji»ii  r       y '  woman  bm 

.husband  must  be  joined  with  her,  except:  party. 

1.  When  the  action  concerns  her  separate  property, 
or  her  right  or  claim  to  the  homestead  property,  she  may 
Bue  alone. 

2.  When  the  action  is  between  herself  and  her  hus- 
band, she  may  sue  or  be  sued  alone. 

3.  When  she  is  living  separate  and  apart  from  her 
husband,  by  reason  of  his  desertion  of  her,  or  by  agree- 
ment in  writing  entered  into  between  them,  she  may  sue 
or  be  sued  alone. 

Sea  1 86.     If  a  husband  and  wife  be  sued  together,  the  wife  may  de- 
wife  may  defend  for  her  own  right,  and  if  the  husband        ^  ^^' 
iiesrlect  to  defend,  she  may  defend  for  his  right  also. 

Sec.  187.  When  an  infant,  or  .an  insane  or  incompe- infant,  etc.. 
tent  person  is  a  party,  he  must  appear  either  by  his  gen-  ^IiiSBSS!^^ 
eral  guardian  or  by  a  guardian  eld  litem  appointed  by 
the  Court  in  which  the  action  is  pending  in  each  case,  or 
b^  a  Judge  thereof,  or  a  Probate  Judge.  A  guardian  (id 
litem  may  be  appointed  in  any  case,  when  it  is  deemed 
by  the  Court  in  which  the  action  or  proceeding  is  prose- 
cuted, or  by  a  Judge  thereof,  expedient  to  represent  the 
infant,  insane  or  incompetent  person  in  the  action  or  pro- 
ceeding, notwithstanding  he  may  have  a  general  guardian 
and  may  have  appeared  oy  him. 

Seo.  188.     Wnen  a  guardian  ad  litem  is  appointed  Guardian,  how 
by  the  Court,  he  must  be  appointed  as  follows:  appointed. 

1.  When  the  infant  is  plaintiff:  upon  the  applica- 
tion of  the  infant,  if  he  be  of  the  age  or  fourteen  years; 
or  if  under  that  age,  upon  the  application  of  a  relative 
or  friend  of  the  infant; 

2.  When  the  infant  is  defendant:  upon  the  applica- 
tion of  the  infant,  if  he  be  ot  the  age  of  fourteen  years 
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flameu  and  apply  witliin  tea  days  after  the  service  of  the  sum- 

mons; if  he  be  under  the  age  of  fourteen,  or  neglect  so 
to  apply,  then  upon  the  application  of  any  other  party 
to  tno  action,  or  of  a  relative  or  friend  of  the  -infant. 

3.     When  an  insane  or  incompetent  person  is  party  to 
an  action  or  proceeding,  upon  the  application  of  a  rela- 
tive or  friena  of  such  insane  or  incompetent  person,  or 
of  any  other  party  to  the  action  or  proceeding. 
Unmarried  fe-      Seo.  189.    An  Unmarried  female  may  prosecute,  as 
mrhe™own*w-P^*'°^5ffi  »«  actlou  for  her  owu  seduction,  and  may  re- 
duction,        cover  therein  such  damages,  pecuniary  or  exemplary,  as 

are  assessed  in  her  favor. 
Father,  etc.,         Sec.  190.     A  father,  or,  in  case  of  his  death  or  deser- 
dSion  o?*^"^  tion  of  his  family,  the  mother,  may  prosecute  as  plaintiff 
daughter,  etc  f^^p  ^j^g  geductiou  of  the  daughter,  and  the  guaraian  for 
the  seduction  of  the  ward,  though  the  daughter  or  ward 
te  not  living  with  or  in  the  service  of  the  plaintiff  at  the 
bme  of  the  seduction  oi;  afterwards,  and  there  be  no  loss 
ti  service, 
whtvmayroe   ofSEO.  191.     A  father,  or,  in  case  of  his  death  or  deser- 
(teathofcMid.  tion  of  his  family,  the  mother,  may  maintain   an  action 
for  the  injury  or  death  of  a  minor  child,  and  a  guardian 
for  the  injury  or  death  of  his  ward,  when  such  injury  or 
death  is  caused  by  the  wrongful  act  or  neglect  of  another. 
Such  action  may  be  maintained  against  tlie  person  caus- 
ing the  injury  or  death,  or  if  such  person  be  employed 
by  another  person    who  is  responsible  for  his  conduct, 
also  against  such  other  person, 
whenrepre-        Sec.  192.     When  the  death  of  a  person,  not  being  a 
jentatives  m*yjni|^Qr,  is  causcd  by  the  wrongful  act  or  neglect  of  an- 
other, his  heirs  or  personal  representatives  may   main- 
tain an  action  for  damages  against  the  person  causing 
the  death;  or  if  such  person  be  employed  by  another 
person    who  is  responsible  for  his  conduct,  tiien    also 
against  such  other  person.     In  every  action  under  this 
Damages.        and  the  preceding  section,  such  damages  may  be  given 

as  under  all  the  circumstances  of  the  case  may  be  just. 
Who  may  be         Sec.  193.     All  pcrsous  having  an  interest  in  the  sub- 
g»med as  plain- j^^  of  the  actiou,  and  in  obtaining  the  relief  demanded, 
may  be  joined  as  plaintiffs,  except  when  otherwise  pro- 
vided in  this  Code. 
Who  may  be        Sec.  194.     Any  pcrsou  may  be  made  a  defendant  who 
fen^nS  ^     has  or  claims  an  interest  in  the  controversy  adverse  to 
the  plaintiff,  or  who  is  a  necessary  party  to  a  complete 
determination  or  settlement  of  the  question  involved, 
therein.     And  in  an  action  to  determine  the  title  or  I 
right  of  possession  to  real  property  which,  at  the  time 
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of  the  coinmenceraent  of  the  action,  is  in  the  possession 
of  a  tenant,  the  landlord  maj  be  joined  as  a  party  de- 
fendant 

Sec.  195.     In  an  action  brought  by  a  peraon  ont  of  Defendants  la 
possession  of  real  property,   to   determine  an    ad  verse  J^iJi^j^f 
claim  of  an  interest  or  estate  tlierein,  the  person  making  veneciaima 
such  adverse  claim  and  persons  in  possession  may  be 
joined  as  defendants;  and  if  the  jndgment  be  for  the 
plaintiff,   he  may  have  a  writ  for  the  possession  of  the 
premises,  as  against  the  defendants  in  tne  action,  against 
whom  tlie  judgment  has  passed. 

Sec.  196.     Any  two  or  more  persons  claiming  any  es-  claimants  ran- 
tate  or  interest  in  lands  under  a  common  source  of  title,  2SL«e^?uueI 
whether  holding  as  tenants  in  common,  joint  tenants,  "^y^**^^ 
coparceners,  or  in  severalty,    may  unite  in  an  action 
against  any  person  claiming  an  adverse  estate  or  interest 
therein,  for  the  purpose  of  determining  such  adverse 
claim,  or  of  establishing  such  common  source  of  title,  or 
of  declaring  the  same  to  be  held  in  trust,  or  of  removing 
s  cloud  upon  the  same. 

Skc.  197.     Of  the  parties  to  the  action,  those  who  Parties  in  ;nte^ 
sre  united  in  interest   must  be  joined  as  plaintiffs   or  joined.  "  "" 
'lefendants;  but  if  the  consent  of  any  one  who  should 
liHve  been  joined  as  plaintiff  cannot  be  obtained,  he  may 
1)6  made  a  defendant,  the  reason  thereof  being  stated  in 
the  complaint;  and  when  the  question  is  one  of  a  com- wh  none  or 
mon  or  general  interest,  of  many  persons,  or  when  the  JJ^d^fSici  fo!^ 
parties  are  numerous,  audit  is  impracticable  to  bring ^^^^w^*'^^* 
them  all  before  the  Court,  one  or  more  may  sue  or  de- 
fend tor  the  benefit  of  all. 

Sec.  198.    Persons  severally  liable  upon  the  same  ob-  piainuff  mny 
ligation  or  instrnment,  including  the  parties  to  bills  of  ?kfntbe"difirr. 
exchange  and  promissory  notes,  and  sureties  on  the  same  ^^pj^jj^^^ 
or  separate  instruments,  may  all  or  any  of  them  be  in- paper, 
eluded  in  the  same  action,  at  the  option  of  the  plaintiff. 

Sec.  199.     All  persons  holding  as  tenants  in  common,  Tenants  m 
joint  tenants,  or  coparceners,  or  any  number  less  than  SS2^e"er'in' 
all,  may  jointly  or  severally  commence  or  defend  any  defending ' 
civil  action  or  proceeding  for  the  enforcement  or  protec-  actions, 
tion  of  the  rights  of  such  party. 

Sec.  200.  An  action  or  proceeding  does  not  abate  by  Action  wi^en 
the  death  or  any  disability  of  a  party,  or  by  the  transfer  **** 
of  any  interest  therein,  if  the  cause  of  action  survive  or 
continue.  In  case  of  the  death  or  any  disability  of  a 
party,  the  Court,  on  motion,  may  allow  the  action  or 
proceeding  to  be  continued  by  or  against  his  represen- 
tative or  successor  in  interest     In   case   of  any  other 
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Substitution,    transfer  of  interest,  the  action  or  proceeding  may   be 
continued  in    the  name  of  the  original  party,  or  tlie 
Court   may  allow  the  person  to  whom  tne  transfer  is 
made  to  be  substituted  in  the  action  or  proceeding. 
ARotherpcraon     Seo.  201.     A  defendant  ao^ainst  whom  an  action  is 
tuSd^or"^©*'  pending  upon  a  contract,  or  for  specific  personal  proper-* 
defendunt      ty,  may,  at  any  time  before  answer,  upon  affidavit  that  a 
person  not  a  party  to  the  action  makes  against  him,  and 
without  any  collusion  with  him,  a  demand  upon  the  same 
contract,  or  for  the  same  property,  upon  notice  to  such 
person  and  the  adverse  party,  apply  to  the  Court  for  an 
order  to  substitute  such  person  in  his  place,  and  dis- 
charge him  from  liability  to  either  party,  on  his  deposit- 
ing in  Court  the  amount  claimed  on  the  contract,  or  de- 
livering the  property,  or  its  value,  to  such  person  as  the 
Court  may  direct;  and  the  Court  may,  in  its  discretion, 
make  the  order. 
Intervention        Seo.  202.    Any  pcrsou  may,  before  the  trial,   inter- 
wjen,Bnd       y^^g  jjj  ^j^  actiou   or  proceeding,  who  has  an  interest  in 

the  matter  in  litigation,  in  the  success  of  either  of  the 
parties,  or  an  interest  against  both.  An  intervention 
takes  place  when  a  third  person  is  permitted  to  become  a 
party  to  an  action  or  proceeding  between  other  persons, 
either  by  joining  the  plaintiff  in  claiming  what  is  sought 
by  the  complaint,  or  by  uniting  with  tne  defendant  in 
resisting  the  claims  of  the  plaintiff,  or  by  demanding 
anything  adversely  to  both  the  plaintiff  and  the  defend- 
ant, and"  is  made  by  complaint,  setting  forth  the  grounds 
upon  which  the  intervention  rests,  filed  by  leave  of  the 
Court,  and  served  upon  the  parties  to  the  action  or  pro- 
ceeding who  have  not  appeared,  and  upon  the  attorneys 
of  the  parties  who  have  appeared,  who  may  answer  or 
demur  to  it  as  if  it  were  an  original  complaint. 
Associates  may  Seo.  203.  When  two  or  more  persons,  associated  in 
namcfofamo-  any  busincss,  transact  such  business  under  a  common 
cidUon.  name,  whether  it  comprises  the  names  of  such  persons 

or  not,  the  associates   may  bo  sued  by   such   common 
name,  the  summons  in  such  cases  being  served  on  one 
or  more  of  the  associates;  and  the  judgment  in  the  action 
shall  bind  the  joint  property  of  all  the  associates,  in  the 
same  manner  as  if  all  had  been  named  defendants  and 
had  been  sued  upon  their  joint  liability. 
Court,  when  to     Sec.  204.    The  Court  may  determine  any  controversy 
veray^orto^or^  hetwecu  parties  before  it,  when  it  can  be  done  witliout 
derotijerpar-  prejudice  to  the  rights   of  others,  or   by  saving  their 
brought  In.      riglits;  but  when  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  presence  of  other  parties 
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the  Court  must  then  order  them  to  be  brought  in.  And  same, 
when,  in  an  action  for  the  recovery  of  real  or  personal 
property,  a  person  not  a  party  to  the  action,  but  having 
an  interest  m  the  subject  thereof,  makes  application  to 
the  Court,  to  be  made  a  party,  it  may  order  him  to  be 
brought  in,  by  the  proper  amendment 


CHAPTER  XIL 

OF  THE  PLACE  OF  TRIAL  OF  CIVIL  ACTIONS. 

SicnoN  206u   Certain  actionfl  to  be  tiled  where  the  sabject  or  some  part  there* 
of  is  situated. 

206.  Other  actions,  where  the  cause'or  some  part  thereof  arose. 

207.  Place  of  trial  of  actions  against  counties. 

206l    Other  actions  according  to  the  residence  of  the  parties. 

209.  Action  may  be  tried  in  any  county,  unless  the  defendant  do* 

maud  a  trial  in  the  proper  county. 

210.  Place  of  trial  may  be  changed  in  certain  cases. 
2UL    When  Judge  is  disqualified,  cause  to  be  transferred. 
212.   Papers  to  be  transmitted.    Costs,  etc.    Jurisdiction,  etc. 
218.    Proceedings  after  judgment  in  certain  cases  transferred. 

Section  205.    Actions  for  the  following  causes  mnst  oe  certain  acuont 
tried  in  the  county  in  which  tlie  subject  of  the  action,  or  where' the  sub- 
some  part  thereof,  is  situated,  subject  to  the  power  of  the^^rtui^f  is 
Court  to  change  the  place  of  trial,  as  provided  in  this  situated. 
Code: 

1.  For  the  recovery  of  real  property,  or  of  an  estate 
or  interest  therein,  or  for  the  determination,  in  any  form, 
of  such  right  or  interest,  and  for  injuries  to  real  property: 

2.  For  the  partition  of  real  property. 

3.  For  the  foreclosure  of  a  mortgage  of  real  property. 
Where  the  real  property  is  situated  partly  in   one 

county  and  partly  in  another,  the  plaintiff  may  select 
either  of  the  counties,  and  the  county  so  selected  is  the 
proper  county  for  the  trial  of  such  action. 

Seo.  206.     Actions  for  the  folbwing  causes  "^"^^  1^e5.*^g%*JJ"°°*' 
tried  in  the  county  where  the  cause,  or  some  part  thereof,  cause  or  some 
arose,  subject  to  the  like  power  of  the  Court  to  change  SlSse?*^'^^ 
the  place  of  trial: 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed 
by  statute;  except,  that  when  it  is  imposed  for  an  offense 
committed  on  a  lake,  river,  or  other  stream  of  water,  situ- ' 
ated  in  two  or  more  counties,  the  action  may  be  brought 
in  any  county  bordering  on  such  lake,  river,  or  stream, 
and  opposite  to  the  place  where  the  offense  was  com- 
mitted; 
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2.  Against  a  public  oflScer,  or  person  specially  ap- 
pointed to  execute  his  duties,  tor  an  act  done  by  luni  in 
virtue  of  his  office;  or  against  a  person  who,  by  his  com- 
mand or  in  his  aid,  does  anything  touching  the  duties  of 
such  officer. 
Place  of  trial        Sec.  207.     Actions  against    counties  may  be   com- 
UgSnst'Jloun-    "lenced  and  tried  in  any  county  in  the  Judicial  District 
ti«».  in  which  such  county  is  situated,  unless  such  actions  are 

between  counties,  in  which  case  they  maybe  commenced 
and  tried  in  any  county  not  a  party  thereto, 
other  Actions       Sec.  20S.     In  all  other  cases  the  action  must  be  tried 
the*rSldence   i^  the  couuty  in  which  the  defendants,  or  some  of  them, 
of  the  parties,   reside  at  the  commencement  of  the  action ;  or,  if  none  of 
the  defendants  reside  in  tlie  Territory,  or,  if  residing  in 
this  Territory,  the  county  in  which  they  reside  is  un- 
known to  the  plaintiff,  the  same  may  be  tried  in  any 
county  win'ch  the  plaintiff  may  designate  in  his  com- 

?1aint;  and  if  the  defendant  is  about  to  depart  from  the 
'erritory,  such  action  may  be  tried  in  any  county  where 
either  of  the  parties  reside  or  service  is  had;  subject, 
however,  to  the  power  of  the  Court  to  change  the  place 
of  trial  as  proviaed  in  this  Code. 
Action  may  be     Seo.  209.     If  the  county  in  which  the  action  is  corn- 
count^  unLs  menced  is  not  the  proper  county  for  the  trial  thereof,  the 
dcnuSid'a^tSai  ^tion  may,  notwithstanding,  he  tried  therein,  unless  the 
Sunt  ^'^^^   defendant,  at  the  time  he  appears  and  answers  or  de- 
murs, files  an  affidavit  of  merits,  and  demands,  in  writ- 
ing, that  the  trial  be  had  in  the  proper  county, 
piflce  of  trial       Sec.  210.    The  Court  may,  on  motion,  change  the 
Xinged  in oei^  place  of  trial  in  the  following  cases: 
tain  cases.  j^     When  the  county  designated  in  the  complaint  is 

not  the  proper  county; 

2.  When  there  is  reason  to  believe  that  an  impartial 
trial  cannot  be  had  therein; 

3.  When  the  convenience  of  witnesses  and  the  ends 
of  justice  would  be  prohioted  by  the  change; 

4.  When  from  any  cause  the  Judge  is  disqualified 
from  acting. 

whenJndffe  Sec.  211.  If  an  action  or  proceeding  is  commenced 
!iuie*tobe *^'  or  pending  in  a  Court,  and  the  Judge  or  Justice  thereof 
transferred,  jg  disqualified  from  acting  as  such,  or  if  for  any  cause 
the  Court  orders  the  place  of  trial  to  be  changed,  it  mu^t 
be  transferred  for  trial  to  a  Court  the  par^ies  niny  »i.i^n  e 
upon  by  stipulation  in  writing,  or  maae  in  open  Co.irt 
and  entered  in  the  minutes;  or,  if  they  do  not  so  «greo, 
then  to  the  nearest  Court  where  the  like  objection  or 
cause  fur  making  the  order  does  not  exist,  as  tbilows: 


ICAIJTNEB  OF  COMMENCING  CIVIL   ACTIONS.  41 

■        ■  ■ 

1.  If  in  the  District  Court,  to  another  DiBtrict  Court; 

2.  If  in  the  Probate  Court,  to  tlie  District  Court  of 
the  same  county; 

3.  If  in  a  Justice's  Court,  to  another  Justice's  Court 
in  the  same  county. 

Sko.  212.     When  an  order  is  made  transferring  anPapentobe 
action  or  proceeding  for  trial,  the  Clerk  of  the  Court,  or^™™**^®*^ 
Justice  of  the  Peace,  must  transmit  the  pleadings  and 
papers  therein  to  the  Clerk  or  Justice  of  the  Court  to 
which  it  is  transferred.    Tlie  costs  and  fees  thereof,  and  costs,  etc. 
of  tiling  the  papers  anew,  most  be  paid  by  the  party 
at  whose  instance  the  order  was  made.     The  Court  to  Jurisdiction, 
which  an  action  or  proceeding  is  transferred  has  and*^ 
exercises  over  the  same  the  like  jurisdiction  as  if  it  had 
been  originally  commenced  therein. 

Sec.  213.     When  an  action  or  proceeding  affecting  proceedings 
the  title  to  or  possession  of  real  estate  has  been  brought  f^42fnS»es 
in  or  transferred  to  any  Court  of  a  county  other  than*~^^®"^ 
tiie  count)'  in  wliich  the  real  estate,  or  some  por.ion  of 
it,  is  situated,  the  Clerk  of  such  Court  must,  after  final 
judgment  therein,  certify,  under  his  seal  of  office,  and 
transmit  to  the  corresponding  Court  of  the  county  in 
which  the  real  estate  affected  by  the  action  is  situated,  a 
copy  of  the  judgment.    The  Clerk  receiving  such  copy 
must  file,  docket,  anti  record  the  judgment  in  the  records 
of  the  Court,  briefly  designating  it  as  a  judgment  trans- 
ferred from Court  (naming  the  proper  Court). 
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CHAPTER  XIII. 

OF  THE  MANNER  OF  COMMENCING  CIVIL  ACTIONS. 

Actions,  how  commenced.  ^ 

Complaint,  how  indoned.    When  Bummons  may  be  itfaed,  and 

how  waived. 
Summons,  how  i»aed,  directed,  and  whatto  oontafn. 
Alias  ffummonfl. 
Notice  of  the  pendency  of  an  action  affecting  the  title  to  zeal 

property. 
Summom,  how  served  and  returned. 
Summons,  how  served. 
Publication  when  defendant  is  absent  from  the  Territory— con* 

cealed,  or  a  foreign  corporation  having  no  agent,  etc 
Manner  of  publication  and  appointment  of  attorney. 
Proceedings  where  there  are  several  defendants  and  part  only 

are  served. 
Proof  of  service,  how  made. 
When  jurisdiction  of  action  acquired. 
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Action  how 
commenced. 

Indorsement 
on  complaint 


Summons. 


Waiver  of 
lommona. 


Summons,  how 
inued.  direc- 
ted, and  what  ' 
to  contain. 


Alias  sum- 
mons. 


Constructive 
notice  of  pen- 
dency of  ac 
tion,  how 
given. 


Section  214.  Civil  actions  in  the  Coarts  of  this 
Territory  are  commenced  by  filin<<  a  complaint. 

Sec.  215.  The  Clerk  must  indorse  on  the  complaint 
the  day,  month  and  year  that  it  is  filed,  and  at  any  time 
within  one  year  thereafter,  the  plaintiff  may  have  a 
summons  issued;  and  if  the  action  be  brought  against 
two  or  more  defendants,  who  reside  in  different  counties, 
may  have  a* summons  issued  for  each  of  such  counties  at 
the  same  time.  But  at  any  time  within  the  year  after 
the  complaint  is  filed,  the  defendant  may,  in  writing,  or 
by  appearing  and  answering  or  demurring,  waive  the 
issuing  of  summons;  or,  if  the  action  be  brought  upon  a 
joint  contract  of  two  or  more  defendants,  and  one  of 
them  has  appeared  within  the  year,  the  other  or  others 
may  be  served  or  appear  after  the  year,  at  any  time  be- 
fore trial. 

Sec.  216.  The  summons  must  be  directed  to  the 
defendant,  signed  by  the  Clerk,  and  issued  under  the  seal 
of  the  Court,  and  must  contain: 

1.  The  names  of  the  parties  to  the  action,  the  Court 
in  which  it  is  brought,  and  the  county  in  which  the 
complaint  is  filed; 

2.  A  statement  of  the  nature  of  the  action  in  general 
terms; 

8.  A  direction  that  the  defendant  appear  and  answer 
the  complaint  within  ten  days,  if  the  summons  is  served 
within  the  county  in  which  the  action  is  brought; 
within  twenty  days,  if  served  out  of  the  county,  but  in 
the  district  in  which  the  action  is  brought,  and  within 
forty  days  if  s6i*ved  elsewhere; 

4.  In  an  action  arising  on  contract,  for  the  recovery 
of  money  or  damages  only,  a  notice  that  unless  the 
defendant  so  appears  and  answers,  the  plaintiff  will  take 
ludgment  for  the  sum  demanded  in  the  complaint 
{stating  it); 

5.  In  other  actions,  a  notice  that  unless  defendant  so 
appears  and  answers  the  plaintiff  will  apply  to  the 
Court  for  the  relief  demanded  in  the  complaint. 

The  name  of  the  plaintiff's  attorney  must  be  indorsed 
on  the  summons. 

Sec.  217.  If  the  summons  is  returned  without  bein^ 
served  on  any  or  all  of  the  defendants,  the  Clerk,  upon 
the  demand  of  the  plaintiff,  may  issue  an  alias  summons 
in  the  same  form  as  the  original. 

Sec.  218.  In  an  actio;i  affecting  the  title  or  the  right 
of  possession  of  real  property,  the  plaintiff,  at  the  time 
of  nling  the  complaint,  and  the  defendant,  at  the  time 
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of  filing  bis  answer,  when  aiBrinative  relief  is  claimed  samo. 
in  Bucli  answer,  or  at  any  time  at'te^'wards,  may  record 
in  the  office  of  the  Becorder  of  the  county  in  which  the 
property  is  situated,  a  notice  of  the  pendency  of  the 
action,  containing  tJie  names  of  the  parties,  and  the 
object  of  the  action  or  defense,  and  a  description  of 
the  property  in  that  county  affected  thereby.  I  rom  the 
time  of  filing  such  notice  for  record  only,  shall  a  pur- 
chaser or  incumbrancer  of  the  property  atfected  thereby 
be  deemed  to  have  constructive  notice  of  the  pendency 
of  the  action,  and  only  of  its  pendenciy  against  parties 
designated  by  their  real  names. 

Seo.  219.  The  summons  may  be  served  by  the  Sheriff  summons 
of  the  county  where  the  defendant  is  found,  or  by  any  and  ^unied. 
other  person,  over  the  age  of  eighteen,  not  a  party  to 
the  action.  A  copy  of  the  complaint  must  be  served 
with  the  summons,  unless  two  or  more  defendants  are 
residents  of  the  same  county,  in  which  case  a  copy  of 
the  complaint  need  only  be  served  upon  one  of  such 
defendants.  When  the  summons  is  served  by  ,tlie  Sheriff*, 
it  must  be  returned,  with  his  certificate  of  its  service, 
and  of  the  service  of  any  copy  of  the  complaint  whei^ 
such  copy  is  served,  t6  the  office  of  the  Clerk  from 
which  it  issued.  When  it  is  served  by  any  other  person, 
it  must  be  returned  to  the  same  place,  with  an  affidavit 
of  such  person  of  its  service,  and  of  the  service  of  a 
copy  of  trie  complaint,  where  such  copy  is  served. 

Seo.  220.     The  summons  must  be  served  by  deliver- JummoM 
ing  a  copy  thereof,  as  follows:  nerved,    ^ 

1.  It  the  suit  is  against  a  corporation  formed  under 
the  laws  of  this  Territory  to  the  president  or  other  head 

of  the  corporation,  secretary,  cashier,  or  managing  agent  i 

thereof; 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a 
non-resident  joint  stock  company  or  association,  doing 
business  and  having  a  managing  or  business  agent,  cash- 
ier or  secretary  within  this  Territory  to  such  agent,  cash- 
ier, or  secretary; 

3.  If  against  a  minor,  under  the  age  of  fourteen  years, 
residing  within  this  Territory;  to  such  minor,  person- 
ally, and  also  to  his  father,  mother,  or  guardian;  or  if 
there  be  none  within  this  Territory,  then  to  any  person 
having  the  care  or  control  of  such  minor,  or  with  whom 
he  resides,  or  in  whose  service  he  is  employed; 

4.  If  against  a  person  residing  within  this  Territory 
who  has  been  judicially  declared  to  be  of  unsound  mind, 
•jr  incapable  of  conducting  his  own  affairs,  and  for  whom 
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a  gnardian  has  been  appointed:  to  such  person  and  also 
tx>  his  guardian; 

6.  If  against  a  county,  city,  or  town:  to  the  chair- 
man of  the  Board  of  Commissioners,  president  of  the 
Council,  or  Trustees,  or  other  head  of  the  legislative  de- 
partment tliereof; 

6.     In  all  other  cases  to  flie  defendant  personally. 
Publication         Seo.  221.     Where  the  person  on  whom  th^  service  is 
ant^S  absent*  to  be  made  resides  out  of  the  Territory,  or  has  departed 
fitory^oon^"*'  from  the  Territory,  or  cannot,  after  due  diligence,   be 
oeaied,ora      found  withiu  the  Territory,  or  conceals  himself  to  avoid 

foreign  corpo-    .,  •  i»  *         r       *  x*        i. 

ration  having   the  servico  of  summous,  or  IS  a  foreign  corporation  hav- 
no  agent,  etc    jj^g  ^^  managing  or  business  agent.  Cashier,  or  Secretary 
within  the  Territory,  and  the  fact  appears  by  affidavit  tx> 
the  satisfaction  of  the  Court,  or  a  Judge  thereof,  or  a 
Probate  Judge,   and  it  also  appears  by  such  affidavit,  or 
by  the  verified  complaint  on  file,  that  a  cause  of  action 
exists  against  the  defendant  in  respect  to  whom  the  ser- 
vice is  to  be  made,  or  that  he  is  a  necessary  or  proper 
Sarty  to  the  action,  such  Court  or  Judge  may  make  an  or- 
er  that  the  service  be  made  by  the  publication  of  the 
summon^ 
g€;j^ce bj  pub-     Seo.  222.     Theorder  must  direct  the  publication  to  be 
made.  '         made  in  a  newspaper,  to  be  designated,  as  most  likely  to 
give  notice  to  the  person  to  be  served,  and  for  such  length 
of  time  as  may  be  deemed  reasonable,  at  least  once  a 
week;  but  publication  against  a  defendant  residing  out 
of  the  Territory,  or  absent  therefrom,  must  not  be  less 
•  than  one  month.     In  case  of  publication,  where  the  res- 

idence of  a  non-resident  or  absent  defendant  is  known, 
the  Court  or  Judge  must  direct  a  copy  of  the  summons 
and  complaint  to  be  forthwith  deposited  in  the  post  office, 
directed  to  the  person  to  be  served,  at  his  place  of  i-esi- 
dence.     When  publication  is  ordered,  personal  service  of 
a  copy  of  the  summons  and  complaint  out  of  the  Terri- 
tory, is  equivalent  to  publication  and  deposit  in  the  post 
office;  and  in  either  case  the  service  of  the  summons  is 
complete  at  the  expiration  of  tlie  time  prescribed  by  tho 
order  for  publication. 
^ro<»«^n8»         Seo.  223.     When  the  action  is  against  two  or  more 
are  s^verardo-  defendants  jointly  or  severally  liable  on  a  contract,  and 
p«rtoSiy*aro    ^^  summous  is  served  on  one  or  more,  but  not  on  all  of 
served.  them,  the  plaintifl^  may  proceed  against  the  defendants 

served  in  the  same  manner  as  if  they  were  the  only  de- 
fendants. 
lYoofofser-         8^0.  224.     Proof  of  the  service  of  summons  and  com- 

V  ii*e  now 

made.  plaint  must  be  as  follows: 
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1.  If  served  by  the  SberiiF,  his  certificate  thereof";        same. 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  tlie  printer, 
or  his  foreman,  or  principal  clerk,  showing  the  same;  and 
an  affidavit  of  a  deposit  of  a  copy  of  the  summons  in  the 
Post  Office,  if  the  same  has  been  deposited;  oi, 

4.  TJie  written  admission  of  the  defendant 

In  case  of  service  otherwise  than  by  publication,  the 
eartificate  or  affidavit  ninst  state  the  time  and  place  of 
service. 

Sec.  225.     From  the  time  of  the  service  of  the  sum- JQri»diction 

1      «  J.  1    •    4.  •  •    •!       ^«  1       _  when  acquired 

mens  and  oi  a  copy  of  a  complamt  m  a  civil  action,  where  -appearance, 
service  of  a  copy  of  the  complaint  is  required,  or  of  the 
completion  of  the  publication  wlien  service  by  publica- 
tion is  ordered,  the  Court  is  deemed  to  have  acquired 
jurisdiction  of  the  parties,  and  to  have  control  of  all  the 
subsequent  proceedings.  The  voluntary  appearance  of  a 
defendant  is  equivalent  to  personal  service  of  the  sum- 
mons and  copy  of  the  complaint  upon  him. 


CHAPTEE   XIY. 

OP  THE  PLEADINGS  IN  CIVIL  ACTIONS. 

SacnoH  22S.  Definition  of  pleadings. 

227.  This  Code  prescribes  the  form  and  rales  of  pleadln^i, 

228.  What  pleadings  are  allowed. 

229.  Complaiiit,  first  pleading. 

230.  Complaint,  what  to  contain. 

281.    What  causes  of  action  may  be  Joined. 

232.  When  defendant  may  demur. 

233.  Demurrer  must  specify,  etc.    May  be  taken  to  pfirt  May  answer 

and  demur  at  same  time. 

234.  What  proceedings  are  to  be  had  when  complaint  is  amended. 

235.  Objection  not  appearing  on  complaint,  may  be  taken  by  answer. 

236.  Objections,  when  deemed  waived. 

237.  Answer,  what  to  contain. 

VSSS,  When  counter  claim  may  he  set  up. 

289.  When  defendant  oml  s  to  set  up  counter  claim. 

240.  Counter  claim  not  barred  by  death  or  assignment 

24L  Answer  may  contain  several  grounds  of  defense.    Defendant 
may  answer  part  and  demur  to  part  of  complaint 

242.  Croes -complaint 

243.  When  plaintiff  may  demur  to  answer. 

244.  Grounds  of  demurrer. 

245.  Verification  of  pleadings. 

246.  Copy  of  written  instrument  contained  In  complaint  odmittedt 

unless  answer  Is  verified. 

247.  When  defense  is  founded  on  written  instrument  set  out  In  an- 

swer, its  execution  admitted,  unloss  denied  by  plaintiff  under 
oath. 
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2tA.  Exceptiont  to  ralei  preteifbed  bf  two  preceding  seotloiif. 

2491  Pleading!  to  be  liberally  oonstraed. 

250.  Sham  and  irrelevant  answers,  etc,  may  be  stricken  out. 

251.  How  to  state  an  account  in  pleadlngsL 
8601  Description  of  real  property  in  a  pleading; 
S61L  Judgments,  bow  pleaded. 

254.  Conditions  precedent,  how  to  be  pleaded. 

256.  Statute  of  Limitations,  how  pleaded. 

256.  Private  statutes,  how  pleaded. 

257.  Libel  and  slander,  how  stated  in  complaint.   Not  nece«aiyto 

allege  or  prove  special  damages. 
268.   Answer  in  such  cases. 
250.   Allegations  not  denied,  when  to  be  deemed  traa   When  to  be 

deemed  controverted. 
26Ql   a  material  allegation  defined. 
28L   Supplemental  complaint  and  answer. 
262.    Pleadings  subsequent  to  complaint  must  be  filed  and  served. 

268.  Material  variance,  how  provided  Ibr. 
264.    Immaterial  variance,  how  provided  for. 
266.    What  not  to  be  deemed  a  variance. 

266.  Amendments  of  course,  and  effect  of  demurrer. 

267.  Amendments  by  the  Court   Enlaiging  time  to  plead  and  rellev- 

ing  from  Judgments,  etc 
268w   Suing  a  party  by  a  fictitious  name,  when  alloiwed. 

269.  No  error  or  defect  to  be  regarded  unless  it  affects  wbatantial 

lights. 

Definition  of        Seo.  226.    The  pleadings  ^e  the  formal  allegations 
pleadings.       \yy  ^\^^  parties  of  their  respective  claims  and  defenses, 

for  the  judgment  of  the  Court. 
This  Code  pie-     Sec.  227.    Tlie  forms  of  pleading  in  civil  actions,  and 
torm*Mld  rules  *1^®  nilcs  by  which  the  sufficiency  of  the  pleadings  is  to 
of  pleadings,    be  determined,  are  those  prescribed  in  this  Code. 
*  What  plead-         Sro.  228.    The  only  pleadings  allowed  on  the  part  of 
iSweT  *^'      the  plai ntiff  are : 

1.  The  complaint ; 

2.  The  demurrer  to  the  answer  ; 
And  on  the  part  of  the  defendant: 

1.  The  demurrer  to  the  complaint; 

2.  The  answer. 

Complaint,  Sro.  229.    The  first  pleading  on  the  part  of  the  plain- 

Ant  pleading,  tiff  is  the  Complaint 

Complaint  Seo.  230.    The  complaint  must  contain: 

whatjo  con.        ^     rpj^^  ^.^l^  ^f  ^j^^  action,  the  name  of  the  Court  and 

county  in  which  the  action  is  brought,  and  the  names  of 
the  parties  to  the  action; 

2.  A  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language  ; 

3.  A  demand  of  the  relief  whicn  the  plaintiff  claims. 
If  the  recovery  of  money  or  damages  be  demanded,  the 
amount  thereof  must  be  stated. 

What  causes        Seo.  231.    The  plaintiff  may  unite  several  causes  of 
bejo^^°^^  action  in  the  same  complaint,  wnere  they  all  arise  out  of: 


iip'^ 
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1.  Contracts,  express  or  implied;  same. 

2.  Claims  to  recover  specinc  real  property,  with  or 
without  damages  for  the  withholding  thereof,  or  for  waste 
committed  thereon,  and  the  rents  and  profits  of  the 
same; 

8.  Claims  to  recover  specific  personal  property,  with 
or  withont  damages  for  the  withholding  tiiereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract, 
or  by  operation  of  law; 

5.  Injuries  to  character; 

6.  Injuries  to  person ; 

7.  Injuries  to  property. 

The  causes  of  action  so  united  must  all  belong  to  one 
only  of  these  classes,  and  must  afiect  all  the  parties  to 
the  action,  and  not  require  difi'erent  places  of  trial,  and 
must  be  separately  stated;  but  an  action  for  malicious 
arrest  and  prosecution,  or  either  of  them,  may  be  united 
with  an  action  for  either  an  injury  to  character  or  to  the 
person. 

Sec.  232.    The  defendant  may  demur  to  the  complaint  when  de- 
within  the  time  required  in  the  summons  to  answer,  Semur?  ""^ 
when  it  appears  upon  the  face  thereof,  either: 

1.  That  the  Court  has  no  jurisdiction  of  the  person  of 
the  defendant  or  the  subject  of  the  action;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

3.  That  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause;  or, 

4.  That  there  is  a  defect  or  misjoinder  of  parties  plain- 
tiff or  defendant;  or, 

5.  That  several  causes  of  action  have  been  improperly 
united;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible,  or 
uncertain. 

Sec.  233.    The  demurrer  must  distinctly  specify  the  nemnrrer 
grounds  upon  which  any  of  the  objections  to  the  com-  g^**  »peci/y, 

flaint  are  taken.    Unless  it  do  so  it  may  be  disregarded.  May  betaken 
t  may  be  taken  to  the  whole  complaint  or  to  any  of  the  JSiSJeranxfae. 
causes  of  action  stated  therein,  or  the  defendant  may  de-  g^^***™® 
inur  and  answer  at  the  same  time. 

Ssa  234.    If  the  complaint  is  amended,  a  copy  of  the  what  proceed- 
amendments  must  be  filed,  or  the  Court  may,  in  its  dis-  hKJwhen^com- 
cretion,  require  the  complaint,  as  amended,  to  be  filed ;P^^ny^ 
and  a  copy  of  the  amendments,  or  amended  complaint, 
must  be  served  upon  the  defendants  afiected  thereby. 
The  defendant  must  answer  the  amendment  or  the  com- 


48  PLEADIKG6    IN   CIVIL   ACTIONS. 

plaint  as  amended,  within  ten  days  after  service  thereofi 
or  such  other  time  as  the  Court  may  direct,  and  judg- 
ment by  default  may  be  entered  upon  failure  to  answer, 
as  in  other  cases. 
objeciipnnot       Sec.  235.     When  any  of  the  matters  enumerated  in 
w^iainl****    Section  282  do  not  appear  upon  the  face  of  the  complaint, 
bv*an^*er!^'^    the  objection  maybe  taken  oy  answer. 
Objections]  Seo.  236.     If  uo  objection  be  taken,  either  by  demur- 

wafvei^™^  rer  or  answer,  the  defendant  must  be  deemea  to  have 
waived  the  same,  excepting  only  the  objection  to  the  ju- 
risdiction of  the  Court,  and  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  canse 
of  action. 
Answerwhat  Sfic.  237.  The  an  swcr  of  the  defendant  shall  Contain: 
^^     '  1.     A  general  or  specific  denial  of  the  material  allega- 

tions of  the  complaint  controverted  by  the  defendant. 

2.  A  statement  of  any  new  matter  constituting  a  de- 
fense or  counter  claim.  If  the  complaint  be  verified, 
the  denial  of  each  allegation  controverted  must  be 
specific,  and  be  made  positively,  or  according  to  the 
information  and  belief  of  the  defendant.  If  the  de- 
fendant has  no  information  or  belief  upon  the  subject 
sufficient  to  enable  him  to  answer  an  allegation  of  the 
complaint,  he  may  so  state  in  his  answer,  and  place  his 
denial  on  that  ground.  If  the  complaint  be  not  verified, 
a  general  denial  is  sufficient,  but  only  puts  in  issue  the 
material  allegations  of  the  complaint. 
When  counter-  Sec.  238.  The  counter  claim  mentioned  in  the  last 
claim  to  be  set  ggQj;}^^^  must  be  ouc  existing  in  favor  of  a  defendant  and 

against  a  plaintiff,  between  whom  a  several  judgment 
might  be  had  in  the  action,  and  arising  out  of  one  of 
the  following  causes  of  action: 

1.  A  cause  of  action  arising  out  of  the  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the 
action ; 

2.  In  an  action  arising  upon  contract;  any  other 
cause  of  action  arising  also  upon  contract  and  existing 
at  the  commencement  of  the  action. 

whende-  Seo.  239.     If  the  defendant  omit  to  set  up  a  counter 

[S"i;2?Sp^J?.  claim  in  the  cases  mentioned  in  the  first  subdivision 
ter  claim        of  the  last  scctiou,  neither  he  nor  his   assignee   can 

afterwards   maintain   an  action    against    the    plaintiff 

therefor, 
croas  demands     Seo.  240.    When  cross-demauds  have  existed  between 
^SSit^'*'^"    persons   under  such   circumstances   that,    if   one    had 

Drought  an   action  against  the  other,  a  counter  claim 
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conld  have  been  set  up,  the  two  demands  shall  be 
deemed  compensated,  so  far  as  they  equal  each  other, 
and  neither  can  be  deprived  of  the  benefit  thereof  by 
the  assignment  or  death  of  the  other. 

Sec.  241.     Tlie  defendant  may  set  forth  by  answer  as  Answer  nuiy 
many  defenses   and  counter  claims  as  he  may   have.  gevcJIi" 
They  must  be  separately  stated,  and  the  several  defenses  g^^^i^^**  of 
must  refer  to  the  causes  of  action  which  they  are  in- 
tended to  answer,  in  a  manner  by  which  they  may  be  in- 
telligibly distinguished.   The  defendant  may  also  answer  defendant  may 
one  or  more  of  the  several  causes  of  action  stated  in  the  an'fi  demur  t 
complaint  and  demur  to  the  residue.  pfafm!^^"^ 

Sec.  242.  Whenever  the  defendant  seeks  aflSrmative  cross-com- 
relief  against  any  party,  relating  to  or  depending  upon  ^^****^' 
the  contract  or  transaction  upon  which  the  action  is 
brought,  or  aflecting  the  property  to  which  the  action  re- 
lates, he  may,  in  addition  to  his  answer,  file  at  the  same 
time,  or  by  permission  of  the  Court  subsequently,  a  cross- 
corn  plaint.  The  cross-complaint  must  be  served  upon 
the  parties  affected  thereby,  and  such  parties  may  de- 
mur or  answer  thereto  as  to  the  original  complaint. 

Sec.  243.     The  plaintiff  may,  witliin  the  same  length  Demurrer  to 
of  time  after  service  of  the  answer  as  the  defendant  ig*^^^'- 
allowed  to   answer  after  service  of  summons,  demur 
to  the  answer  of  the  defendant,  or  to  one  or  more  of  the 
several  defenses  or  counter  claims  set  up  in  the  answer. 

Sec.  244.     The  demurrer  may  be  taken  upon  one  or  Grounds  of 
more  of  the  following  grounds:  demurrer. 

1.  That  several  causes   of  counter  claim  have  been 
improperly  joined: 

2.  That  the  answer  does  not  state  facts  sufiScient  to 
constitute  a  defense  or  counter  claim; 

3.  That  the  answer  is  ambiguous,  unintelligible,  or 
uncertain. 

Sec.  245.  Every  pleading  must  be  subscribed  by  the  verification  of 
party  or  his  attorney;  and  when  the  complaint  is p^'^^^^^^s*. 
verified,  or  when  the  Territory,  or  any  officer  of  the 
Territory,  in  his  official  capacity,  is  plaintiff,  the  answer 
must  be  verified,  unless  an  admission  of  the  truth  of 
the  complaint  might  subject  the  party  to  a  criminal 
prosecution,  or  unless  an  officer  of  the  Territory,  in  his 
oflicial  capacity,  is  defendant.  In  all  cases  of  ;i  verification 
of  a  pleading,  the  affidavit  of  the  party  must  state  that  the 
same  is  true  of  his  knowledge,  except  as  to  the  matters 
which  are  therein  stated  on  his  own  information  or  belief, 
and  as  to  those  matters,  that  he  believes  it  to  be  true;  and 
where  a  pleading  is  verified,  it  must  be  by  the  affidavit  of  a 
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Same.  partj,  unless  the   parties  are  absent   from    the  county 

where  the  attorney  resides,  or  from  some  cause  unable 
to  verify  it,  or  the  facts  are  within  the  knowledge  of  his 
attorney,  or  other  person  verifying  the  same.      When 
the  pleading  is  verified  by  the  attorney,  or  any  other 
person  except  one  of  the  parties,  he  must  set  forth  in 
the  affidavit  the  reasons  why  it  is  not  made  by  one  of  the 
parties.      When  a  corporation  is  a  party,  the  verification 
may  be  made  by  any  officer  thereof. 
copyofw^l^        Sec.  246.     When  an  action  is  brought  upon  a  written 
contakied?n°* instrument,  and  the  complaint  contains  a  copy  of  such 
miuSd^uni^  instrument,  or  a  copy  is  annexed  thereto,  the  genuineness 
answer  Is  veri- and  due  exccution  of  such  instrument  are  deemed  ad- 
mitted, unless  the  answer   denying  the  same  be  veri- 
fied. 
Genuineness  of     Seo.  247.    When  the  defense  to  an  action  is  founded 
how'wiftro-     o^  written  instrument,  and  a  copy  thereof  is  contained 
verted.  jji  the  answer,  or  is  annexed  thereto,  the  genuineness 

and  due  execution  of  such  instrument  are  deemed  ad- 
mitted, unless  the  plaintiff  file  with  the  clerk,   within 
ten  days  after  receiving  a  copy  of  the  answer,  an  affi- 
davit denying  the  same,  and  serve  a  copy  thereof  on  the 
defendant. 
Exceptions  to       Skc.  248.     But  the  execution  of  the  instruments  meu- 
scr^^by  two  ^lOued  in  the  two  preceding  sections,  is  not  deemed  ad- 
grwuidiugseo-  mitted  by  a  failure  to  deny  the  same  under  oath,  if  the 
party  desiring  to  controvert  the  same,  is,  upon  demand, 
refused  an  inspection  of  the  original.      Such  demand 
must  be  in  writing,  served  by  copy,  upon  the  adverse 
party  or  his  attorney,  and  filed  with  the  papers  in  the 
case, 
piendinffs  to  be     Skc.  249.     In  the  Construction  of  a  pleading,  for  the 
SruSf.^^^'*'    purpose  of  determining  its  effect,  its  allegations  must  be 
liberally  construed,  with  a  view  to  substantial  justice 
between  the  parties. 
Sham  and  ir.        Sec.  250.     Sham  and  irrelevant  answers,  and  irrele- 
Mvfrs*etc*!may  vant  and  rcduudaut  matter  inserted  in  a  pleading,  may 
be  stricken  out.  i^g  strickou  out,  upou  such  tcrms  as  the  Court  may,  in 
its  discretion,  impose. 

Mjcount^in^*^  S^^-  ^^^'  ^^  ^^  ^^^  necessary  for  a  party  to  set  forth 
t>ieiuungs.  in  a  pleading  the  items  of  an  account  therein  alleged, 
but  he  must  deliver  to  the  adverse  party,  within  ten 
daj's  after  a  demand  tliereof  in  writing,  a  copy  of  the 
account,  or  be  precluded  from  giving  evidence  thereof. 
The  Court,  or  a  Judge  thereof,  may  order  a  further  ac- 
count, when  the  one  delivered  is  too  general,  or  is  defect- 
ive in  any  particular. 


PLEADINGS  m  CIVIL  AOTIOM.  51 

■■     .u — : • 

Sec.  252.     In  an  action  for  the  recovery  of  real  prop-  Deacription  of 
erty,  it  must  be  described  in  the  complaint  with  BuchiS*apiSSing. 
certainty  as  to  enable  an  officer,  upon  execution,  to  iden- 
tify it. 

Sec.  253.  In  pleading  a  iudgment  or  other  determina-  Judgments, 
tion  of  a  Court,  officer,  or  Board,  it  is  not  necessary  to  ^^'^  p^^*^''^' 
state  the  facts  conferring  jurisdiction,  but  such  judgment 
or  determination  may  be  stated  to  have  been  duly  given 
or  made.  If  such  alle^tion  be  controverted,  the  party 
pleading  must  establish  on  the  trial  the  facts  conferring 
jarisdiction. 

Sec.  254.  In  pleading  the  performance  of  conditions  conditions  pro- 
precedent  in  a  contract,  it  is  not  necessary  to  state  the  S^^^pi^ad^Su  ^^ 
facts  showing  such  performance,  but  it  may  be  stated 
generally  that  the  party  duly  performed  all  the  condi- 
tions on  his  part,  and  if  such  allegation  be  controverted, 
the  party  pleading  must  establish,  on  the  trial,  the  facts 
showing  such  performance. 

Sec.  255.  In  pleading  the  Statute  of  Limitations  it  statute  of 
is  not  necessary  to  state  the  facts  showing  the  defense,  hiw^Seadcd. 
but  it  may  be  stated  generally  that  the  cause  of  action  is 
barred  by  the  provisions  of  Section (giving  the  num- 
ber of  the  section  and  subdivision  thereof,  if  it  is  so  di- 
vided, relied  upon)  of  The  Code  of  Civil  Procedure; 
and  if  such  allegation  be  controverted,  the  party  plead- 
ing must  establish  on  the  trial,  the  facts  showing  that  the 
oanse  of  action  is  so  barred. 

Sec.  256.     In  pleading  a  private  statute,  or  a  right  de-  Private  stnt- 
rived  therefrom,  it  is  sufficient  to  refer  to  such  statute  by  piSdeSl^ 
its  title  and  the  day  of  its  passage. 

Sec.  257.     In  an  action  for  lioel  or  slander  it  is  notLibei  andsian- 
necessary  to  state  in  the  complaint  any  extrinsic  facts  for  i^com  Jaim!' 
the  purpose  of  showing  the  application  to  the  plain tiflF 
of  the  defamatory  matter  out  ot  which  the  cause  of  ac- 
tion arose;  but  it  is  sufficient  to  state,  generally,  that  the  Not  necessary 
same  was  published  or  spoken   concerning  the  plaintiff;  prove  spcdai 
and  if  sucJi  allegation  be  controverted,  the  plaintiff  must  ^*™*^''**- 
establish  on  the  trial  that  it  was  so  published  or  spoken. 

Sec    258.     In  the  actions  mentioned  in  the  last  section  Answer  in  such 
the  defendant  may,  in  his  answer,  allege  both  the  trnth  *^**" 
of  the  matter  charged  as  defamatory,  and  any  mitigating 
circumstances,  to  reduce  the  amount  of  damages;   and 
whether  he  prove  the  justification  or  not,  he  may  give  in 
evidence  the  mitigating  circumstances. 

Sec.  259.     Every  material  allegation  of  the  complaint,  Anegations  not 
not  controverted   by  the  answer,  must,  for  the  purposes  to^brdccnie" 
of  the  action,  be  taken  as  true;  the  statement  of  any  new  *'""®-  ^^'^®"  ^ 
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be  deemed  con- matter  in  the  answer,  in  avoidance  or  constituting  a  de- 
troverted.        fense  or  Counter  claim,  nnist ,  on  the  trial,  be  deemed 

controverted  by  the  oppo  ite  party. 
A  material  ai-       Sec.  260.     A  material  allegation  in  a  pleading  is  one 
ttoed!^****^      essential  to  the  claim  or  defense,  and  which  could  not  be 
stricken  from  the  pleading  without  leaving  it  insufficient. 
Supplemental       Sec.  261.     The  plaintiff  and  defendant,  respectively, 
anawer."'*"    may  be  allowed,  on  motion,  to  make  a  supplemental  com- 
plaint or  answer,  alleging  facts  material  to  the  case  occur- 
ring after  the  former  complaint  or  answer. 
picadinip  to  be     Sec.  262.     All  pleadings  Subsequent  to  the  Complaint 
S^rv^?  must  be  filed  with  the  clerk,  and  copies  thereof  served 

upon  the  adverse  party  or  his  attorney. 
Variance,  Sbc.  263.     No  variance  between  the  allegation  in  a 

en  ma     ^pj^^ding  and  the  proof  is  to  be  deemed  material,  unless 
it  has  actually  misled  the  adverse  party  to  his  prejudice 
in   maintaining  his  action  or  defense  upon  the  merits. 
Whenever  it  appears  that  a  party  has  been  so  misled,  the 
Court  may  order  the  pleading  to  be  amended,  upon  such 
terms  as  may  be  just. 
Immaterial  va-     Sec.  264.     Where  the  variance  is  not  material,  as  pro- 
provided  for.    vidcd  in  the  last  section,  the  Court  may  direct  the  fact 
to  be  found  according  to  the  evidence,  or  may  order  an 
immediate  amendment,  without  costs. 
What  not  to  be     Sec.  265.     Where,  however,  the  allegation  of  the  claim 
^me   avan-^^  defense  to  which  the  proof  is  directed,  is  unproved, 
not  in  some  particular  or  particulars  only,  but  in  its 
general  scope  and  meaning,  it  is  not  to  be  deemed  a  case 
of  variance,  within  the  last  two  sections,  but  a  failure 
of  proof. 
Amendments        Sec.  266.     Any  pleading  may  be  amended  once  by 
eflect"ofde^     the  party  of  course,  and  without  costs,  at  any  time  be- 
murrer.  f^^^  auswcr  or  dciMurrer  filed,  or  after  demurrer  and  be- 

fore the  trial  of  the  issue  of  law  thereon,  by  filing  the 
same  as  amended  and  serving  a  copy  on  the  adverse  par- 
ty, who  may  have  ten  days  thereafter  in  which  to  an- 
swer or  demur  to  the  amended  pleading.  A  demurrer 
is  not  waived  by  tiling  an  answer  at  the  same  time;  and 
when  the  demurrer  to  complaint  is  overruled  and  there 
is  no  answer  filed,  the  Court  may,  upon  such  terms  as 
may  be  just,  allow  an  answer  to  be  filed.  If  a  denfurrer 
to  the  answer  be  overruled,  the  facts  alleged  in  tlie  an- 
swer must  be  considered  as  denied,  to  the  extent  men- 
tioned in  Section  259. 
Amendments  Sec.  267.  The  Court  may,  in  furtherance  of  justice 
onterma.  ^^^  ^^  sxmh  terms  as  may  be  proper,  allow  a  party  to 
amend  any  pleading  or  proceeding,  by  adding  or  striking 
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out  the  name  of  any  party,  or  by  correcting  a  mistake  in 
the  name  of  a  party,  or  a  mistake  in  any  other  respect; 
and  may,  upon  like  terras,  enlarge  the  time  for  answer 
or  demurrer.  The  court  may  likewise,  in  its  discretion,  Discretion  and 
after  notice  to  the  adverse  party,  allow,  upon  such  terms  ^^^"^  °' ^^^ 
as  may  be  just,  an  amendment  to  any  pleading  or  pro- 
ceeding in  other  particulars;  and  may,  upon  like  terms, 
allow  an  answer  to  be  made  after  the  time  limited  by 
this  Code,  and  also  relieve  a  party,  or  his  legal  represent- 
ative, from  a  judgment,  order,  or  other  proceeding 
taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect;  and  when,  for  any  reason 
satisfactory  to  the  Court,  or  the  Judge  thereof,  the  party 
aggrieved  lias  failed  to  apply  for  the  relief  sought  during 
the  term  at  which  such  judgment,  order,  or  proceeding 
complained  of  was  taken,  the  Court,  or  the  Judge  thereof, 
in  vacation,  may  grant  the  relief  upon  application  made 
within  a  reasonable  time,  not  exceeding  six  months  after 
the  adjournment  of  the  term.  When,  from  any  can se,  Affidavit  mny 
the  summons  in  an  action  has  not  been  personally  served  *^^**'*'^*^'*"*^' 
on  the  defendant,  the  Court  may  allow,  on  such  terms  as 
may  l)e  just,  such  defendant,  or  his  legal  representative, 
rtt  any  time  within  one  year  after  the  rendition  of  any 
judgiitt'iit  in  such  action,  to  answer  to  the  merits  of  the 
uriginal  action. 

When,  in  an  action  to  recover  the  possession  of  personal 
property,  the  person  making  any  affidavit  did  not  truly 
state  the  value  of  the  property,  and  the  officer  taking  the 
property,  or  the  sureties  on  any  bond,  is  sued  for  taking 
tl»e  same,  the  officer  or  sureties  may,  in  their  answer,  set 
up  the  true  value  of  the  property,  and  that  the  person  in 
whose  behalf  said  affidavit  was  made  was  entitled  to  the 
possession  of  the  same  when  said  affidavit  was  made,  or 
that  the  value  in  the  affidavit  stated  was  inserted  by  mis- 
take, the  Court  shall  disregard  the  value  as  stated  in  the 
affidavit,  and  give  judgment  according  to  the  right  of  pos- 
session of  said  property  at  the  time  the  affidavit  was  made. 


Skc.  268.     W  hen  the  plaintiff  is  ignorant  of  the  name  Suing  a  party 
of  adefendant,  he  must  state  that  fact  in  the  complaint,  and  fuious  name!^ 
such  defendant  may  be  designated  in  any  pleading  or  pro-^^®"  allowed. 
deeding  by  any  name,  and  when  his  true  name  is  discovered, 
the  pleading  orproceeding  must  be  amended  accordingly. 

Sec.  269.     The  Court    must,    in  every   stage   of  an  no  error  or  de- 
action,  disregard  any  error  or  defect  in  the  pleadings  or  £|*jff|^*Jf„' ^^ 
proceedings  which  does  not  affect  the  substantial  '*iffhts^^««jssub^^ 
of  the  parties,  and    no  judgment  shall   be  reversed  or 
affected  by  reason  of  sucn  errj^r  or  defect 
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CHAPTER  XV. 

ARREST  AND  BAIL. 

Sscriov  270.  No  person  to  be  arrested  except  as  prescribed  by  this  Code. 

271.  Cases  lu  which  defendant  may  be  arrested. 

272.  Order  for  arrest,  by  whom  made. 
.  273.  Affidavit  to  obtain  order,  what  to  contain. 

274.  Security  by  plaintiff  before  order  of  arrest. 

275.  Order,  when  made,  and  its  form. 

276.  Affidavit  and  order  to  be  delivered  to  the  Sheriff,  and*copy  to       j 

defendant  I 

277.  Arrest,  how  made. 

278.  Defendant  to  be  discharged  on  bail  or  deposit 

279.  Bail,  how  given.  | 

280.  Surrender  of  defendant 

281.  Same. 

282.  Bail,  how  proceeded  against 

283.  Bail,  how  exonerated. 

284.  Delivery  of  undertaking  to  plaintiff,  and  its  acceptance  or  rcjeo- 

tion  by  him.  i 

285.  Notice  of  Justification.    New  undertaking,  If  other  bail. 

286.  Qualification  of  bail. 

287.  Justification  of  bail. 

288.  Allowance  of  bail. 

289.  Deposit  of  money  with  Sheriff  i 

290.  Payment  of  money  into  Court  by  Sherifll  | 

291.  Substituting  bail  for  deposit 

292.  Money  deposited,  how  applied  or  disposed  ofl 

298.    Sheriff,  when  liable  as  1  ail,  and  his  discharge  from  liability. 

294.  Proceedings  on  Judgment  against  Sheriff. 

295.  Motion  'to  vacate  order  of  arrest,  or  reduce  balL    Affidavits  on 

motion. 

296.  When  the  order  vacated  or  ball  reduced. 

No  person  to        Secttion  270.     No  person  can  be  arrested  in  a  civil 

Sep^'arOT©.^^  action,  except  as  prescribed  in  this  Code. 

BcribedV  this  gg^  271.  The  defendant  may  be  arrested,  as  herein- 
after  prescribed,  in  the  following  cases: 

Defendant  1-  ^^  ^^^  action  for  the  recovery  of  money  or  damasres 

to^rrest**^^^*  on  a  cansc  of  action  arising  upon  contract,  where  tlie  de- 
fendant is  about  to  depart  from  the  Territory  with  intent 
to  defraud  his  creditors,  or  when  the  action  is  for  willful 
injury  to  person,  to  character  or  to  property,  knowing 
the  property  to  belong  to  anotlier; 
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2.  In  an  action  for  a  line  or  penalty,  or  on  a  promise  same, 
to  marry,  or  for  money  or  property  embezzled,  or  fraud- 
ulently misapplied,  or  converted  to  bis  own  use,  by  a 
public  officer,  or  an  officer  of  a  corporation,  or  an  attor- 
ney, factor,  broker,  agent,  or  clerk,  in  the  course  of  his 
employment  as  such,  or  by  any  other  person  in  a  fiduci- 
ary capacity;  or  for  misconduct  or  neglect  in  office,  or 

in  a  professional  employment,  or  for  a  willful  violation 
of  duty; 

3.  In  an  action  to  recover  the  possession  of  personal 
property  unjustly  detained,  when  the  property,  or  any 
part  thereof,  has  been  concealed,  removecf,  or  disposed 
of,  to  prevent  its  being  found  or  taken  by  the  Sheriff; 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for 
which  the  action  is  brought;  or  in  concealing  or  dispos- 
ing of  the  property  for  the  taking,  detention,  or  conver- 
sion of  which  the  action  is  brougtit; 

6.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
crenitors. 

Sec.  272.     An  order  for  the  arrest  of  the  defendant  order  for  ar- 
raust  be  obtained  from  a  Judge  of  the  Court  in  which  JSSie!^  ^*^°™ 
the  action  is  brought,  or  from  a  Probate  Judge. 

Sec.  273.  The  onier  may  be  made  whenever  it  ap- Affidavit  for 
pears  to  the  Judge,  by  the  affidavit  of  the  plaintiff,  orrequisito. 
some  other  person,  that  a  sufficient  cause  of  action  exists, 
and  that  the  case  is  one  of  those  mentioned  in  §  271. 
The  affidavit  must  be  either  positive  or  upon  information 
and  belief;  and  when  upon  information  jmd  belief,  it 
must  state  the  tacts  upon  whicli  the  information  and  be- 
lief are  founded.  If  an  order  of  arrest  be  made,  the 
affidavit  must  be* filed  with  the  clerk  of  the  Court. 

Sec.  274.     Before  making  the  order,  the  Judge  must  undertaking 

require  a  written  undertaking  on  the  part  of  the  plain  tiff,  JSJiutilff.*^'^ 
with  sureties  in  an  amount  to  be  fixed  by  the  Judge, 
which  must  be  at  least  five  hundred  dollars,  to  the  effect 
that  the  plaintiff  will  pay  all  costs  which  may  be  ad- 
judged to  the  defendant,  and  all  damages  which  he  may 
Bustain  bj'  reason  of  the  arrest,  if  the  same  be  wrongrul, 
or  without  sufficient  cause,  not  exceeding  the  sum  speci- 
fied in  the  undertaking.  The  undertaking  must  be  filed 
with  the  clerk  of  the  Court. 

Seo.  275.     Tlie  order  may  be  made  at  the  time  of  the  Order,  wh^^j*^ 
issuing  of  the  summons,  or  any  time  afterwards  before  form ' 
jiidcrment.     It  must  require  the  Sheriff  of  the  county 
where  the  defendant  may  be  found,  forthwith  to  arrest 
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Affidavit  nnd 
order  to  bo  ue- 
livered  to  the 
.Sheriff,  und 
o<.py  to  de- 
I'eudttut. 


Arrest,  how 
made. 


Defendant  to 
be  discharged 
on  bail  or  de- 
posit. 


Bail,  how 
given. 


Iiim  and  hold  him  to  bail  in  a  specified  sum,  and  to  re- 
turn the  order  at  a  time  therein  mentioned,  to  the  Clerk 
of  the  Court  in  which  the  action  is  pending. 

Sec.  276.  The  order  of  arrest,  with  a  copy  of  the  affi- 
davit upon  which  it  is  made,  must  be  delivered  to  ilw. 
Sheriff,  who,  upon  arresting  the^ defendant,  must  deliver 
to  him  a  copy  of  the  afiidavit,  and  also,  if  desired,  a  copy 
of  the  order  of  arrest. 

Sec.  277.  The  Sheriff  must  execute  the  order  by  ar- 
resting the  defendant  and  keeping  him  in  custody  until 
discharged  by  law. 

Sec.  278.  The  defendant,  at  any  time  before  execu- 
tion, must  be  discharged  from  the  arrest,  either  ui)on  giv- 
ing bail  or  upon  depositing  the  amount  mentioned  in  the 
order  of  arrest. 

Sec.  279.  The  defendant  may  ffive  bail  by  causing  a 
written  undertaking  to  be  executed  by  two  or  more  suf- 
ficient sureties,  to  the  effect  that  they  are  bound  in  the 
amount  mentioned  in  the  order  of  arrest;  that  the  defend- 
ant will  at  all  times  render  himself  amenable  to  the  pro- 
cess of  the  Court,  during  the  pendency  of  the  action,  and 
to  such  as  may  be  issued  to  enforce  the  judgment  there- 
in, or  that  they  will  pay  to  the  plaintin  the  amount  of 
any  judgment  which  may  be  recovered  in  the  action. 

Sec.  280.  At  any  time  before  judgment,  or  within 
ten  days  thereafter,  the  bail  may  surrender  the  defendant 
in  their  exoneration ;  or  he  may  surrender  himself  to  the 
Sheriff  of  the  county  where  he  was  arrested. 

Sec.  281.  For  the  purpose  of  surrendering  the  de- 
fendant, the  bail,  at  any  time  or  place  before  they  are 
finally  charged,  may  themselves  arrest,  or,  by  a  written 
authority  indorsed  on  a  certified  copy  of  the  undertaking, 
may  empower  the  Sheriff  to  do  so.  LTpon  the  arrest  of 
defendant  by  the  Sheriff,  or  upon  his  delivery  to  the 
Sheriff  by  the  bail  or  upon  his  own  surrender,  the  bail 
are  exonerated,  if  such  arrest,  delivery,  or  surrender  take 

{)lace  before  the  expiration  of  ten  days  after  judgment; 
)ut  if  such  arrest,  delivery,  or  surrender  be  not  made 
ivithin  ten  days  after  judgment,  the  bail  are  finally 
charged  on  their  undertaking,  and  bound  to  pay  the 
amount  of  the  judgment  within  ten  days  thereafter. 

Sec.  282.  If  the  bail  neglect  or  refuse  to  pay  the 
judgmejit  within  ten  days  after  they  are  finally  charged, 
au  action  may  be  commenced  against  such  bail  for  the 
amount  of  the  original  judgment. 

Skc.  283.  The  bail  are  exonerated  by  the  death  of 
the  defendant  or  his  imprisonment  in  the  Territorial 


Surrender  of 
defendant. 


Same. 


Ball,  how  pro- 
ceeded against 


Bail,  how  ex- 
onerated. 
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Prison,  or  by  lu8  legal  discliars^e  from  the  obligation  to 
render  himself  amenable  to  the  process. 

Sec.  284.     Within  the  time  limited  for  that  purpose,  Delivery  of  un.^4t^ 
the  Sheriff  must  file  the  order  of  arrest  in  the  office  of  pSJSSWd  ^^ 
the  Clerk  of  the  Court  in  which  the  action  is  pending,  ™^oe^^nce 
with  his  return  indorsed  thereon,  together  witn  a  copy  bim!^  ^^  ^ 
of  the  undertaking  of  the  bail.     The  original  undertaking 
he  must  retain  in  his  possession  until  filed,  as  herein  pro- 
vided.    The  plaintiff,  within   ten   days  thereafter,  may 
serve  upon  the  Sheriff  a  notice  that  he  does  not  accept 
the  bail,  or  he  is  deemed  to  have  accepted  them,  and  the 
Sheriff  is  exonerated   from   liability.     If  no  notice  be 
served    within  ten  days,  the  original  undertaking  must 
be  filed  with  the  Clerk  of  the  Court. 

Sec.  285.     Within  five  days  after  the  receipt  of  notice.  Notice  of  Jubu- 
the  Sheriff  or  defendant  may  give  to  the  plaintiff,  or  his  ^  ^^ 
attorney,  notice  of  the  justification  of  the  same,  or  other 
bail  (specifying  the  places  of  residence  and  occopations 
of  the  latter),  before  a  Judge  of  the  Court,  or  Probate 
Judge,  at  a  specified  time  and  place;  the  time  to  be  not 
less  than  five  nor  more  than  ten  days  thereafter,  except 
by  consent  of  parties.     In  case  other  bail  be  given,  there  New  undertA- 
nnist  be  a  new  undertaking.  jJaif'  ^^^^^ 

Sec.  286.     The  qualifications  of  bail  are  as  follows:     Qualifications 

1.  Each  of  them  must  be  a  resident  and  householder,^'*'*^ 
or  freeholder  within  the  territory; 

2.  Each  must  be  worth  the  amount  specified  in  the 
order  of  the  arrest,  or  the  amount  to  which  the  order  is 
reduced,  as  provided  in  this  chapter,  over  and  above 
all  his  debts  and  liabilities,  exclnsive  of  property  ex- 
empt from  execution;  but  the  Judge,  on  justification, 
may  allow  more  than  two  sureties  to  justify  severally  in 
amounts  less  than  that  expressed  in  tl\e  order,  if  the  wnole 
justification  be  equivalent  to  that  of  two  sufficient  bail. 

Sec.  287.  For  the  purpose  of  justification,  each  of  the  joatiflcatton  or 
bail  must  attend  before  the  Judge  at  the  time  and  place  ^'^^^ 
mentioned  in  the  notice,  and  may  be  examined  on  oath 
on  the  part  of  the  plaintiff,  touching  his  sufficiency,  in 
such  manner  as  the  Judge,  in  his  discretion,  may  think 
proi>er.  The  examination  must  be  reduced  to  writing, 
and  subscribed  by  the  bail,  if  required  by  the  plain- 
tiff". 

Sec.  288.     If  the  Judge  find  the  bail  sufficient,  he  Allowance  of 
must  annex  the  examination  to  the  undertaking,  indorse ^*^ 
his   allowance  thereon,  and  cause  them  to  be  filed,  and 
the  Sheriff  is  thereupon  exonerated  from  liability. 
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Deposit  of  Sec.  289.     The  defendant  may,  at  the  time  of  his  ar- 

Sierii^         rest,  instead  of  giving  bail,  deposit  with  the  Sheriff  the 
amount  mentioned  in  the  order.     In  case  the  amount  of 
tlie  bail  be  reduced,  as  provided  in  this  Chapter,  the  de- 
fendant may  deposit  such  amount  instead  of  giving  bail. 
In  either  case  the  Sheriff  must  give  the  defendant  a  cer- 
tificate of  the  deposit  made,  and  the  defendant  must  be 
discharged  from  custody. 
Payment  of         Sec.  290.     The  Sheriff  must,  immediately  atlter   the 
tkv5iiV"^aher-^®P^®^^>  P*.y  the  same  into  Court,  and  take  from  the  Clerk 
^^  receiving  the  same  two  certificates  of  such  payment,  the 

one  of  which  he  shall  deliver  to  the  plaintift's  attorney, 
and  the  other  to  the  defendant.     For  any  default  in  mak- 
ing such  payment,  the  same  proceedings  may  be  had  on 
the  oflicial  bond  of  the  Sheriff,  to  collect  the  sum  depos- 
ited, as  in  other  cases  of  delinquency, 
subetiwing         Skc.  291.     If  money  is  deposited,  as  provided  in   the 
imii  for depoB-  ^^^  last  sections,  bail  may  be  given  andmav  justify  upon 
notice,  at  any  time  before  judgment;  and  on   the  filing 
of  the  undertaking  and  justification  with  the  Clerk,  the 
money  deposited  must  be  refunded  to  the  defendant. 
Money  deposi-     Ssa  292.     Where  money  has  been  deposited,  if  it  re- 
plieii  o7d£^    main  on  deposit  at  the  time  of  the  recovery  of  a  judg- 
poscdot         ment  in  favor  of  the  plaintift',  the  Clerk  must,  under  the 
direction  of  the  Court,  apply  the  same  in   satisfaction 
thereof;  and  after  satisfying  the  judgment,  refund  the 
surplus,  if  any,  to  the  defendant.     If  the  judgment  is  in 
favor  of  the  defendant,  the  Clerk  must,  under  like  direc- 
tion of  the  Court,  refund  to  him  the  whole  sum  deposited 
and  remaining  unapplied, 
sheriffwhen        Seo.  293.     If,  after  being  arrested,  the  defendant  es- 
and^hif  d^'    capo  or  is  rcscucd,  the  Sheriff  is  liable  as   bail;  but  he 
abiS^.^°^  ^'may  discharge  himself  from  6i;ch  liability  by  the  giving 

bail  at  any  time  before  judgment. 
Proceedings  on     Sec.  294.     If  a  juiguieut    is   rccovercd    against   the 
agafuSfSheriff.  Sheriff  upou  liis  liability  as  bail,  and  an  execution  there- 
on is  returned  unsatisfied  in  whole  or  in  part,  the  same 
proceedings  may  be  had  on  his  official  bond,  for  the  re- 
covery of   the  whole  or  any  deficiency,  as  in  other  cases 
of  delinquency. 
Motion  tdva-       Sec.  295.     A  defendant  arrested  may,  at  any  time  be- 
arrest'OT  re-^    forc  the  trial  of  the  action,  or  if  there  be  no  trial,  before 
ducebaiL        the  entry  of  judgment,  apply  to  the  Judge  of  the  Court 
in  which  the  action  is  pending,  or  to  the  Court,  upon  rea- 
sonable notice,  to  vacate  the  order  of  arrest  or  to  reduce 
the  amount  of  bail.     If  the  application  be  made  upon 
affidavits  on  the  part  of  the  defendant,  but  not  otherwise, 
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tlie  plaiiitift'  may  oppose  the  same  by  affidavits,  or  other  contest  of  mo- 
proofs,  in  addition  to  those  on  which  the  order  of  arrest*""* 
was  made. 

Sko.  296.     If,  upon  application,  it  appears  that  there  when  the  or- 
was  not  sufficient  cause  for  the  arrest,  tlie  order  must  l>e  bau  reduced. 
vacated;  or  if  it  appears  that  the  bail  was  fixed  too  high, 
the  amount  must  be  reduced. 


CHAPTER  XVL 

CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTY. 

BacnoN  297.  Delivery  of  personal  pr  )perty,  when  it  may  he  claimed. 

29&  Affidavit  and  its  requisites. 

299.  Requisition  to  Sheriff  to  talco  and  deliver  the  property. 

800.  Security  on  the  part  of  plaintiff,  and  proceedings  in  serving  the 

order. 

801.  Exception  to  sureties  and  proceedings  thereon,  or  on  fidloie  to 

except. 

802.  Defendant,  when  entitled  to  redelivery. 
808.    Justification  of  defendant's  sureties. 

804.  Qualification  of  sureties. 

805.  Property,  how  taken  when  concealed  in  building  or  indosure. 

806.  Property,  how  kept. 

807.  Claim  of  property  by  third  person. 

808.  Notice  and  affidavit,  when  and  where  to  be  filed. 

Skction  297.    The  plaintiff  in  an  action  to  recover  the  Delivery  of  per- 
possession   of  personal  property  may,  at  the   time   ofwhen?t*^y^' 
issuing   the  snininons,  or  at   any  time  before  answer,  ^®  <^^^™«^ 
claim  the  delivery  of  such  property  to  him  as  provided 
in  this  chapter. 

Sec.  298.  Where  a  delivery  is  claimed,  an  affidavit  Affidavit  and 
mnst  be  made  by  the  plaintiff,  or  by  some  one  in  hig  ^^  "<i^^ite8. 
behalf,  showing: 

1.  That  the  plaintiff  is  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  is  entitled  to  the 
possession  thereof; 

2.  That  the  property  is  wrongfully  detained  by  the 
defendant; 

8.  The  alleged  cause  of  the  detention  thereof, 
according  to  his  best  knowledge,  information,  and 
belief ; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment,  or 
fine,  pursuant  to  a  statute;  or  seized,  under  an  execution 
or  an  attachment  against  the  property  of  the  plaintiff; 
or,  if  so  seized,  that  it  is  by  statute  exempt  from  such 
seizure: 

5.  The  actual  value  of  the  property. 
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Requteition  to     Sec.  299.     The  plaintiff  or  liia  attorney  mav,  there- 

Sheriffto  take  i__  •    j       ^  .   •  •.•  j,\     "  m  \       -m. 

and  deliver  the  upon,  by  an  indorsement  in  writing  upon  the  amdavit, 
property.         require  the  Sheriff  of  the  county  where  the  property 

claimed  may  be,  to  take  the  same  from  the  defendant. 
Feoiirity  on  the     Sec.  300.     Upon  a  receipt  of  the  affidavit  and  notice, 
phdntiffand     ^^^'^  *  Written  undertaking,  executed  by  two  or  more 
?e^?Jin^th^o^®"®^'®"^  Sureties,  approved  by  the  Sheriff,  to  the  effect 
der.  that  they  are  bound  to  the  defendant  in  double  the  value 

of  the  property  as  stated  in  the  affidavit  for  the  prosecu- 
tion of  the  action,  for  the  return  of  the  property  to  the 
defendants,  if  return  thereof  be  adjudged,  and  for  the 
payment  to  him  of  such  sum  as  may  from  any  cause  be 
recovered  against  the  plaintiff,  the  Slierift'  must  forth- 
with take  the  property  described  in  the  affidavit,  if  it  be 
in  the  possession  of  the  defendant  or  his  agent,  and  re- 
tain it  in  his  custody.  He  must,  without  delay,  serve 
on  the  defendant  a  copy  of  the  affidavit,  notice  and  un- 
dertaking, by  delivering  the  same  to  him  personally,  if 
he  can  be  found,  or  to  his  agent  from  whose  possession 
the  property  is  taken ;  or,  if  neither  can  be  found,  by 
leaving  them  at  the  usual  place  of  abode  of  either,  with 
some  person  of  suitable  age  and  discretion,  or,  if  neither 
have  any  known  place  of  abode,  by  putting  them  in  the 
nearest  Post  Office,  directed  to  the  defendant. 
Exception  to  Sec.  301.  The  defendant  may,  within  two  days  after 
proceemngs^  the  scrvicc  of  a  oxHiiy  of  the  affidavit  and  undertaking, 
lailuwrto^ex"  ^^®  notice  to  the  Sheriff  that  he  excepts  to  the  sufficiency 
cepi.  of  the  sureties.     If  he  fails  to  do  so  ne  is  deemed  to  have 

waived  all  objections  to  them.  When  the  defendant  ex- 
cepts, the  sureties  must  justify  on  notice  in  like  manner 
as  upon  bail  on  arrest;  and  the  Sheriff  is  responsible  for 
the  sufficiency  of  the  sureties  until  the  objection  to  them 
is  either  waived  or  until  they  justify.  If  the  defendant 
except  to  the  sureties,  he  cannot  reclaim  the  property  as 
provided  in  the  next  section. 
Defendant  Sec.  302.     At  any  time  before  the  deliver}'  of  the 

to^'redSvel??  property  to  the  plaintiff,  the  defendant  may,  if  he  do  not 
except  to  the  sureties  of  the  plaintiff,  require  the  i-etiirn 
thereof,  upon  giving  to  the  Sheriff  a  written  undertaking, 
execncea  by  two  or  more  sutticient  sureties,  to  the  effect 
that  they  are  bound  in  double  the  value  of  the  property, 
as  stated  in  the  affidavit  of  the  plaintiff,  for  the  delivery 
thereof  to  the  plaintiff,  if  such  delivery  be  adjudged,  and 
for  the  payment  to  him  of  such  sum  as  may,  for  any 
cause,  l>e  recovered  against  the  defendant.  If  a  return 
of  the  property  be  not  so  required  within  five  days  after 
the  taking  and  service  of  notice  to  the  defendant,  it  must 
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be  delivered  to  the  plaintiff,  except  as  provided  in  Sec- 
tion 307. 

Sec.  303.  The  defendant's  sureties,  upon  notice  to  the  Justification  of 
plaintiff  of  not  less  than  two  or  more  than  five  days,  must  sureUet^  * 
justify  before  the  Jud^  of  the  Court  or  Probate  Judge, 
in  the  sanie  manner  as  upon  bail  on  arrest;  and  upon 
such  justification  the  Sheriff  must  deliver  the  property 
to  the  delendant.  Tlie  Sheriff  is  responsible  for  the 
defendant's  sureties  until  they  justify,  or  until  the  justifi- 
cation is  completed  or  waived,  and  may  retain  the  prop- 
erty until  that  time.  If  they,  or  others  in  their  place, 
fail  to  jnslif\^  at  the  time  and  place  appointed,  he  must 
deliver  the  property  to  the  plaintiff. 

Sec.  304.     The  qualification  of  sureties  must  be  such  Qualification 
as  are  prescribed  by  this  Code,  in  respect  to  bail  upon°^'"'®*^*®* 
an  order  of  arrest. 

Sec.  305.     If  the  property,  or  any  part  thereof,  be  con-  ^^p^^^/  ^^^ 
cealed  in  a  building  or  inclosure,  the  Sheriff  must  publicly  conceaTecf  Si 
demand  its  delivery.     If  it  be  not  delivered,  he  niust^JiuJ^.^^'^''^" 
cause  the  building  or  inclosure  to  be  broken  open,  and 
take  the  property  into  his  possession;  and,  if  necessary, 
he  may  call  to  his  aid  the  power  of  his  county. 

Sec.  306.     When  the  Sheriff'  has  taken  property,  as  in  Property,  how 
this  Chapter  provided,  he  must  keep  it  in  a  secure  place,  ^®^  * 
and  deliver  it  to  the  party  entitled  thereto,  upon  receiv- 
ing his  fees  for  taking  and  his  necessary  expenses  for 
keeping  the  same. 

Sec.  307.  If  the  property  taken  be  claimed  by  any  claim  of  prop- 
other  person  than  the  defendant  or  his  agent,  and  suchpe^^* 
person  make  aftidavit  of  his  title  thereto,  or  right  to  the 
possession  thereof,  stating  the  grounds  of  such  title  or 
right,  and  serve  the  same  upon  the  Sheriff,  the  Sheriff  is 
not  bound  to  keep  the  property  or  deliver  it  to  the  plain- 
tiff unless  the  plaintiff,  on  demand  of  him  or  his  agent, 
indemnify  the  Sheritt'  against  such  claim,  by  an  under- 
taking by  two  sufficient  sureties. 

Sec.  308.     The  Sheriff  must  file  the  notice,  undertak-  Notice  and  af- 
ing,  and  affidavit,  with  his  proceedings  thereon,  with  the  whereto  be 
Clerk  of  the  Court  in  which  the  action  is  pending,  with-^^®^ 
in  twenty   days  after  taking  the  property   mentioned 
therein. 
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CHAPTER  XVIL 

INJUNCTION. 

SxcnoN  909.  Ix^anction.  what  is,  and  who  may  grant  it 

810.  When  it  may  be  granted. 

81L  At  what  time  it  may  be  granted,  and  what  ia  reqnlied  to  obtain  It 

812.  IxxJunctlon  after  answer. 

813.  Security  upon  injunction. 

814.  Order  to  show  causer  why  ii^unction  should  not  be  granted. 

815.  Ii^unction  to  suspend  business  of  a  corporation,  how  and  by 

whom  granted. 

816.  Motion  to  vacate  or  modify  li^unction. 

817.  When  to  be  vacated  or  modified. 

ii^unction.  Section  309.    Au  injunction  is  a  writ  or  order  reqnir- 

who*iMy*grant  ^^n  *  P^rson  to  refrain  from  a  particular  act.     It  may  be 

.   ^l^y^  granted  by  the  Court  in  which  the  action  is  brought,  or 

1^  ADy  by  a  Judge  thereof,  and  when  made  by  a  Judge,  it  may 

^  be  enforcSi  as  the  order  of  the  Court. 

When  it  may        Seo.  310.    An  injunction  may  be  granted  in  the  fol- 

be  granted.        lowing  caSCS : 

1.  When  it  appears  by  the  complaint  that  the  plain- 
tiff is  entitled  to  the  relief  demanded,  and  such  relief,  or 
any  part  thereof,  consists  in  restraining  the  commission 
or  continuance  of  the  act  complainea  of,  either  for  a 
limited  period  or  perpetually; 

2.  When  it  appears  by  the  complaint  or  affidavit  tliat 
the  commission  or  continuance  of  some  act  during  the 
litigation  would  produce  waste,  great  or  irreparable 
injury  to  the  plaintiff; 

3.  When  it  appears  dnrinoj  the  litigation  that  the 
defendant  is  doing,  or  threatens,  or  is  about  to  do,  or  is 
procuring  or  suffering  to  be  done,  some  act  in  violation 
of  the  plaintiff's  rights,  respecting  the  subject  of  the 
action,  and  tending  to  render  the  judgment  ineffectual. 

At  what  time  it     Seo.  311.    The  injunction  may  be  granted  at  the  time 

S^ant^  and    ^^  issuiug  the  summous,  upon  the  complaint,  and  at  any 

whfttisre-       time  afterwards,  before  judgment,  upon  affidavits.     The 

^nit.^^      complaint  in  the  one  case,  and  the  affidavits  in  the  other, 

must  show  satisfactorily  that  sufficient  grounds  exist 

therefor.  No  injunction  can  be  granted  on  the  complaint 

unless  it  is  verified.     When  granted  on  the  complaint,  a 

copy  of  the  complaint  and  verification  attached  must  be 

served  with  the  injunction;  when  granted  upon  affidavit, 

a  copy  of  the  affidavit  must  be  served  with  the  injunction. 

Injunction  af-       Sec.  312.     An  injunction  cannot  be  allowed  after  the 

ter answer.      defendant  has  answered,  unless  upon  notice,  or  upon  an 
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order  to  show  cause;  but  in  such  case  the  defendant  may 
be  restrained  until  the  decision  of  the  Court  or  Judge 
granting  or  refusing  the  injunction. 

Sb:j.  313.  On  granting  an  injunction,  the  Court  or  undertaking 
Judge  must  require,  except  when  the  Territory,  a  county,  ^'^  "  "  ^ 
or  mnnicipal  corporation,  or  a  married  woman  in  a  suit 
R^inst  her  husband,  is  a  party  plaintiff,  a  written  under- 
taking on  the  part  of  the  plaintiif,  witli  sufficient  sureties, 
to  the  effect  that  the  plaintiff  will  pay  to  the  party  en- 
joined such  damages,  not  exceeding  an  amount  to  be 
specified,  as  such  party  may  sustain  oy  reason  of  the  in- 
junction, if  the  Court  finally  decide  that  the  plaintiff  was 
not  entitled  thereto.  Within  five  days  after  the  service 
of  the  injunction,  the  defendant  may  except  to  the  suf- 
ficiency of  the  sureties.  If  he  fails  to  do  so  he  is  deemed 
to  have  waived  all  obiections  to  them.  When  excepted  J"  «fl<»tion  of 
to,  the  plaintiff's  sureties,  upon  notice  to  the  defendant 
of  not  less  than  two  nor  more  than  five  days,  must  justify 
before  the  Judge  or  a  Probate  Judge,  in  the  same  man- 
ner as  upon  bail  on  arrest,  and  upon  failure  to  justify, 
or  if  others  in  their  place  fail  to  justify  at  the  time  and 
place  appointed,  the  order  granting  an  injunction  shall 
oe  dissolved. 

Sec.  314.     If  the  Court  or  Judge  deem  it  proper  that  order  to  show 
the  defendant,  or  any  of  several  defendants,  should  bejunction^^"* 
heard  before  granting  the  injunction,  an  order  may  be|^2ted?°^^ 
made  requiring  cause  to  be  shown,  at  a  specified  time 
and  place,  why  the  injunction  should  not  be  granted; 
and  the  defendant  mav,  in  the  meantime,  be  restrained. 

Sec.  315.     An  injunction  to  suspend  the  general  and  injunction  to 
ordinary  business  of  a  corporation  cannot  be  granted  ex- S^Jil^oipo- 
cept  by  the  Court  or  a  Judge  thereof;  nor  can  it  bej^'j^^;^?^^^ 
granted  without  due  notice  of  the  application  therefor  to  granted, 
the  proper  officers  or  agent  of  the  corporation,  except 
when  the  people  of  this  Territory  are  a  party  to  the  pro- 
ceeding. 

Sec.  316.     If  an  injunction  be  granted  without  notice.  Motion  to  va- 
the  defendant,  at  any  time  before  the  trial,  may  apply  to  f^J^ction^^^ 
the  Judge  who  granted  the  injunction,  or  to  the  Court  in 
which  the  action   is  brought,  to  dissolve  or  modify  the 
same.    The  application  may  be  made  upon  the  complaint, 
and  the   affidavit  on  which  the  injunction  was  granted, 
or  the  answer,  or  upon  affidavit  on  the  part  of  the  defend- 
ant, with  or  without  the  answer.     If  the  application  be 
made  upon  affidavits   on  the  part  of  the  defendant,  it 
must  be  upon  reasonable  notice  to  the  plaintiff,  and  in 
that  case,  but  not  otherwise,  the  plaintiff  may  oppose  the 
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same  by  affidavits  or  other  evidence,  in  addition  to  those 
on  which  the  injunction  was  granted. 

Sec.  317.  If  upon  such  application  it  satisfactorily 
appear  that  there  is  not  sufficient  ground  for  the  injunc- 
tion, it  must  be  dissolved;  or  if  it  satisfactorily  appear 
that  the  extent  of  the  injunction  is  too  great,  it  must  be 
modified. 
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Sectiok  318.  The  plaintiif,  at  the  time  of  issuing  the 
summons,  or  at  any  time  afterward,  may  have  the  prop- 
erty of  the  defendant  attached,  as  security  for  the  satis- 
faction of  any  judgment  that  may  be  recovered,  unless 
the  defendant  give  security  to  pay  such  judgment,  as  in 
this  chapter  provided,  in  the  following  cases: 

J .  In  an  action  upon  a  contract,  for  the  direct  pay- 
ment of  money,  where  the  contract  is  not  secured  by  any 
mortgage  or  lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  property;  or,  if  originally  so  secured, 
such  security  has,  without  any  act  of  the  plaintiif,  or  tlie 
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person  to  whom  the  security  was  given,  become  value- 
less; 

2.  In  an  action  T}pon  a  contract,  against  a  defendant 
not  residing  in  this  Territory. 

Sec.  319.  The  Clerk  of  the  Court  must  issue  the  writ  Affidavit  for 
of  attachment,  upon  receiving  an  affidavit  by  or  on  wha^i^^^  con- 
behalf  of  plaintiff,  setting  forth:  ^*^"* 

1.  That  the  defendant  is  indebted  to  the  plaintiff 
(specifying  the  amount  of  such  indebtedness  over  and 
above  all  legal  set-offs  or  counter  claims,)  upon  a  contract, 
for  the  direct  payment  of  money,  and  that  the  payment 
of  the  same  has  not  been  secured  by  any  mortgage  or 
lien  upon  real  or  personal  property,  or  any  pledge  ot  per- 
sonal property,  or,  if  originallv  so  secured,  that  such 
security  has,  without  any  act  of  the  plaintiff,  or  the  per- 
son to  whom  the  security  was  given,  become  valueless;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff 
(specifying  the  amount  of  such  indebtedness  over  and 
al)ove  all  legal  set-offs  or  counter  claims),  and  that  the 
defendant  is  a  non-resident  of  the  Territory,  and 

3.  That  the  attachment  is  not  sought,  and  the  action 
is  not  prosecuted  to  hinder,  delay,  or  defraud  any  creditor 
of  the  defendant. 

Sec.  320.  Before  issuing  the  writ,  the  Clerk  must  undertaking 
require  a  written  undertaking  on  the  part  of  the  plaintiff,  ^"^  •*^^®''^ 
in  a  sum  not  less  than  two  hundred  dollars,  and  not 
exceeding  the  amount  claimed  by  the  plaintiff,  with  suffi- 
cient sureties,  to  the  effect  that  if  the  defendant  recover 
judgment,  or  if  the  attachment  be  wrongfully  issued, 
the  plaintiff  will  pay  all  costs  that  may  be  awarded  to 
the  defendant,  and  all  damages  which  he  may  sustain  by 
reason  of  the  attachment,  not  exceeding  the  sum  specified 
in  the  undertaking. 

Sbo.  331.  The  writ  must  be  directed  to  the  Sheriff  of  Jj^^t^^Sg"^ 
any  county  in  which  property  of  such  defendant  may  be,  what  to  state, 
and  must  require  him  to  attach  and  safely  keep  all  the 
property  of  such  defendant  within  his  county,  not  ex- 
empt from  execution,  or  so  much  thereof  as  may  be  suf- 
ficient to  Satisfy  the  plaintiff's  demand,  the  amount  of 
which  must  be  stated  in  conformity  with  the  complaint, 
unless  the  defendant  give  him  security  by  the  under- 
taking of  at  least  two  sufficient  sureties,  in  an  amount 
snflScient  to  satisfy  such  demand,  besides  costs,  or  in  an 
amount  equal  to  the  value  of  the  property  which  has 
been,  or  is  about  to  be,  attached ;  in  which  case,  to  take 
snch  undertaking.  Several  writs  may  be  issued  at  the 
same  time  to  the  Sheriffs  of  different  counties;  and  the 
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plaintiff  may  have  other  write  of  attachment  as  often  aa 
ne  may  require  at  any  time  before  judgment. 
Sd'dlbtedS^'"     Sec.  322.     The  rights  or  shares  which  the  defendant 
defendant       mav  have  in  the  stock  of  any  corporation  or  company,  to- 
anddispoB^    gether  with  the  interest  and  profit  thereon,  and  all  debta 
'°'  due  such  defendant,  and  all  other  property  in  this  Terri- 

tory of  snch  defendant  not  exempt  from  execution,  may 
be  attached,  and  if  judgment  be  recovered,  be  sold  to  sat- 
isfy  the  judgment  and  execution. 
How  remand       Sko.  323.     The  Sheriff  to  whom  the  writ  is  directed 
ertyehaifbe     and  delivered,  must  execute  the  same  without  delay,  and 
attached.  ,      ^^.    ^.j^^  undertaking   mentioned  in   Section   321  be  not 

given,  as  follows: 

1.  Real  property,  standing  upon  the  records  of  the 
county  in  the  name  of  the  defendant,  must  be  attached, 
by  filing  with  the  Recorder  of  the  county  a  copy  of  the 
writ,  together  with  a  description  of  the  property  attached, 
and  a  notice  that  it  is  attacned ;  and  by  leaving  a  similar 
copy  of  the  writ,  description,  and  notice  with  an  occu- 
pant of  the  property,  if  there  is  one,  if  not,  then  by  post- 
ing the  same  in  a  conspicuous  place,  on  the  property 
attached; 

2.  Real  property,  or  an  interest  therein,  belonging  to 
the  defendant,  and  held  by  any  other  person,  or  standing 
on  the  records  of  the  county  in  the  name  of  any  other 
person,  must  be  attached,  by  filing  with  the  Recorder  of 
the  county  a  copy  of  the  writ,  together  with  a  description 
of  the  property,  and  a  notice  that  such  real  property,  and 
any  interest  of  the  defendant  therein,  held  by  or  standing 
in  the  name  of  such  other  person  (naming  him),  are  at- 
tached; and  by  leaving  with  the  occupant,  if  any,  and 
with  such  other  person,  or  his  agent,  if  Known  and  with- 
in the  county,  or  at  the  residence  of  either,  if  within  the 
county,  a  copy  of  the  writ,  with  a  similar  description 
and  notice.  If  there  is  no  occupant  of  the  property,  a 
copy  of  the  writ,  together  with  such  description  and  no- 
tice, must  be  posted  in  a  conspicuous  place  upon  the 
property.  The  Recorder  must  index  such  attachment 
when  filed,  in  the  names,  both  of  the  defendant  and  of 
the  person  by  whom  the  property  is  held  or  in  whose 
name  it  stands  on  the  records: 

3.  Personal  property,  capable  of  manuel  delivery 
must  be  attached  by  taking  it  into  custody; 

4.  Stocks  or  shares,  or  mterest  in  stocks  or  shares,  of 
any  corporation  or  company,  must  be  attached  by  leav- 
ing with  the  President,  or  other  head  of  the  same,  or  the 
Secretary,  Cashier,   or  other  managing  agent  thereof,  a 
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Ciipy  of  the  writ,  and  a  notice  stating  that  the  stock  or  same, 
interest  of  the  defendant  is  attached,  in  pursuance  of  snch 
writ; 

5.  Debts  and  credits,  and  other  personal  property, 
not  capable  of  manual  delivery,  must  be  attached  by 
leaving  with  the  person  owing  such  debts,  or  having  in 
his  possession,  or  under  his  control,  such  credits  or  other 
personal  property,  or  with  his  agent,  a  copy  of  the  writ, 
and  a  notice  that  the  debts  owing  by  him  to  the  defend- 
ant, or  the  credits  or  other  personal  property  in  his  pos- 
session, or  under  his  control,  belonging  to  the  defendant, 
are  attached  in  pursuance  of  such  writ. 

Sec.  324.     Upon  receiving?  information  in  writina:  from  Attomev  to 

r  C5  C^  fflVO  Wrili6Il  111" 

the  plaintiff  or  his  attoniey,  that  any  person  has  in  hisstructionsto 

possession,  or  under  his  control,  any  cr^its  or  other  per-  auach'^^^*^*  ^ 

8onal  property  belonging  to  the  defendant,  or  is  owing 

any  debt  to  the  defendant,  the  Sheriff  must  serve  upon^ 

such  person  a  copy  of  tlie  writ,  and  a  notice  that  such 

credits,  or  other  property  or  debts,  as  the  case  may  be, 

are  attached  in  pn issuance  of  such  writ. 

Sec.  325.     All  persons  having  in  their  possession,  or  oaraJ^^nacn^ 
under  their  control,  any  credit*  or  other  personal  prop- nisheeUaWe to 
erty  belonging  to  the  defendant,  or  owing  any  debts  to^^*^" 
the  defendant  at  the  time  of  service  upon  them  of  a  copy 
of  the  writ  and  notice,  as  provided  m  the  last  two  sec- 
tions, shall  be,  unless  such  property  be  delivered  up, or 
transferred,  or  such  debts  be  paid  to  the  Sheriff,  liable  to 
the  plaintiff  for  the  amount  of  such  credits,  property,  or 
debts,  until  the  attachment  be  discharged,  or  any  judg- 
ment recovered  by  him  be  satisfied. 

Skc.  326.     Any  person  owing  debts  to  the  defendant,  citntjon  to 

V.  •"i_«*  •  ji.«  1.1  garnishee  to 

or  navmg  m  his  possession,  or  under  his  control,  any  Sppear  before  a 
credits  or  other  personal  property  belonging  to  tlie^"'***'''**^*^- 
defendant,  may  be  required  to  attend  before  the  Court  or 
Jndire,  or  a  referee  appointed  by  the  Court  or  Judge,  and 
I)e  examined  on  oath  respecting  the  same.  The  defend- 
ant may  also  be  required  to  attend  for  the  purpose  of 
giving  information  respecting  his  property,  and  may  be 
examined  on  oath.  The  Court  or  Judge  may,  after  such 
examination,  order  personal  property,  capable  of  manual 
deliver,  to  be  delivered  to  the  Sheriff  on  such  terms  as 
may  be  just,  having  reference  to  any  liens  thereon  or 
claims  against  the  same,  and  a  memorandum  to  be  given 
of  all  other  personal  property,  containing  the  amount  and 
description  thereof. 

Sec.  327.     The  Sheriff  must  make  a  full  inventory  of  ^^^.^^g^* 
the  property  attached,  and  return  the  same  with  the  writ. 
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To  enable  hini  to  make  such  return  as  to  tlie  debts  and 
credit   attuclied,  he  must  request,  at  the  time  of  service, 
the  party  owing  the  debt  or  liaving  the  credit  to  give  him 
Party  refusing  a  memoranduin,  stating  the  amount  and  description  of 
raSummay^  cach;  and  ifsuch  memorandum  be  rfefused,  he  must  return 
to  p2y  cMte!^    the  fact  of  refusal  with  the  writ.     The  party  refusing  to 
give  the  memorandum  may  be  required  to  pay  the  costs 
of  any  proceedings  taken  for  the  purpose  of  obtaining  in- 
formation respecting  the  amounts  and  description  of  such 
debt  or  credit. 
Perishable  Sec.  328.     If  any  of  the  property  attached  be  perish- 

pro|erty,  how  ^-^^^^  ^j^^  Sheriff  must  sell  the  same  in  the  manner  in 

which  such  proi)erty  is  sold  on  execution.  The  proceeds, 
and  other  property  attached  by  him,  must  be  retained  by 
him  to  answer  any  judgment  that  may  be  recovered  in 
the  action,  unless  sooner  subjected  to  execution  npon 
another  judgment  recovered  previous  to  issuing  of  the 
Arcounts  with-  attachment.  Debts  and  credits  attached  may  be  collected 
ooiie<5ed?^^  by  him,  if  the  same  can  be  done  without  suit.  The 
Sheriff's  receipt  is  a  sufficient  discharge  for  the  amount 
paid. 

toH^dmavbe      ^^^-  ^^^'     Whenever  property  has  been  taken  by  an 
sold  as  under   officer  Under  a  writ  of  attachment,  and  it  is  made  to 
the  interests  01  appear  satisfactory  to  the  Court,  or  a  Judge  thereof,  that 
qulre?^*^'^  the  interest  of  the  parties  to  the  action  will  be  subserved 
by  a  sale  thereof,  the  Court  or  Judge  may  order  such 
property  to  be  sold  in  the  same  manner  as  property  is 
sola  under  an  execution,  and  theproceeds  to  be  deposited 
in  the  Court,  to  abide  the  judgment  in  the  action.     Such 
order  can  be  made  only  upon  notice  to  the  adverse  party 
or  his  attorney,  in  case  such  party  has  been  personally 
served  with  a  summons  in  the  action. 
When  property     Seo.  330.     If  any  personal  property  attached  be  claiin- 
tMr!f  i^rty,*    cd  by  a  third  person  as  his  property,  the  Sheriff  may 
how  tried.       summou  a  jury  of  six  men  to  try  the  validity  of  such 
claim;  and  such  proceedings  shall  be  had  thereon,  w^ith 
the  like  effect,  as  in  case  of  a  claim  after  levy  upon  exe- 
cution. 
If  plaintiff  oh-       Seo.  331.     If  judgment  be  recovered  by  the  plaintiff, 
how  iotl^d!^*'  the  Sheriff  must  satisfy  the  same  out  of  the  property  at- 
tached by  him  which  has  not  been  deliverea  to  the  de- 
fendant, or  a  claimant  as  hereinbefore  provided,  or  sub- 
jected to  execution  on  another  judgment  recovered  pre- 
vious to  the  issuing  of  the  attachment,  if  it  be  sufficient 
for  that  purpose: 

1.     By  paying  to  the  plaintiff  the  proceeds  of  all  sales 
of  perishable  property  sold  by  him,  or  of  any  debts  or 
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credits  collected  by  bini,  or  so  much  as  shall  be  necessary  same. 
to  satisfy  the  judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall 
have  been  issued  on  the  judgment,  he  must  sell  under 
the  execution  so  much  ojf  the  praperty,  real  or  personal, 
as  may  be  necessary  to  satisfy  the  balance,  if  enough  for 
that  purpose  remain  in  his  hands.  Notices  of  the  sales 
must  be  given,  and  the  sales  conducted  as  in  other  cases 
of  sales  on  execution. 

Sec.  332.     If,  after  sellino^  all  the  property  attached  by  when  there  re- 

1.  ..         'I'lj*^         J        'i»'Li  J      mains  a  bal- 

mm  remaining  m  his  hands,  and  applying  the  proceeds,  ance  due,  how 
together  with  the  proceeds  of  any  debts  or  credits  col-  ^^o^^®^*®-^- 
lected  by  him,  deducting  his  fees,  to  the  payment  of  the 
judgment,  any  balance  shall   remain   due,  the  Sheriff 
must  proceed  to  collect  such  balance,  as  upon  an   execu- 
tion in  other  cases.     Whenever  the  judgment  shall  liave 
been  paid,  the  Sheriff  upon  reasonable  demand,  must  de- 
liver over  to  the  defendant  the  attached  property   re- 
maining in  his  hands,  and  anv  proceeds  of  the  property 
attached  unapplied  on  tlie  judgment 
Sec.  333.     If  the  execution  be  returned  unsatisfied,  ^filf'lf"?!?^ 

may  oe  cotO" 

iu  whole  or  in  part,  the  plaintiff  may  prosecute  any  un-mencedon  the 
tlertakiiig  given  pursuant  to  Section  321  or  Section  336,  **"  ^^     "^^ 
i)r  he  may  proceed,  as  in  other  cases,  upon  the  return  of 
iin  execution. 
Sec.  334.     If  the  defendant  recover  ludorment  asjainstif^^e^e'*?**"' 

•»       ~  "^  recover  liidjf* 

the  plaintiff,  any  undertaking  received  in  the  action,  all  ment.  what  ih» 
the  proceeds  of  sales  and  money  collected  by  the  Sheriff,  iive"5**^^ 
and  all  the  property  attached  remaining  in  the  Sheriff's 
hands,  must  be  delivered  to  the  defendant  or  his  agent. 
The  order  of  attachment  shall  be  discharged,  and  the 
property  released  therefrom. 

Sec.  335.    Whenever  the  defendant  has  appeared  in  Proceedings  to 
the  action,  he  may,  upon  reasonable  notice  to  the  plain-  SelSTbefore* 
tiff,  apply  to  the  Court  in  which  the  action  is  pending,  or  ^^^°^**^*^^- 
to  the  Judge  thereof,  for  an  order  to  discharge  the 
attachment,  wholly  or  in  part;  and  upon  the  execution 
of  the  undertaking  mentioned  in  the  next  section,  an 
order  may  be  made,  releasing  from  the  operation  of  the 
attachment  any  or  all  of  the  property  attached,  and  all 
of  the  property  so  released,  and  all  of  the  proceeds  of  the 
sales  thereof,  tnust  be  delivered  to  the  defendant,  upon 
the  justification  of  the  sureties  on  the  undertaking,  if 
required  by  the  plaintiff. 

oKc.  336.    Before  making  such  order,  the  Court  or  Release  fW)m 
Judge  must  require  an  undertaking  on   behalf  of  thej^t^mi'^" 
defendant,  by  at  least  two  sureties,  residents  and  free- 


TO  ATTAOHMENT. 

Same.         *   holders,  OP  lionselioUlerd,  in  the  County,  to  the  effect  that 
in  case  the  plaintiff  recover  judgment  in  the  action, 
defendant  will,  on  demand,  redeliver  tlie  attached  prop- 
erty so  released  to  the  proper  officer,  to  be  applied  to  the 
payment  of  the  judgment,  or,  in  default  thereof,  that  the 
defendant  and  sureties  will,  on  demand,  pay  to  the  plain- 
tiff the  full  value  of  the  property  released.     The  Court 
or  Judge  making  such  order  may  fix  the  sum  for  which i 
the  undertaking  must  he  executed,  and,  if  necessary  in 
fixing  such   sum  to  know  the  value  of  the  property 
released,  the  same  may  be  appraised  by  one  or  more  dis- 
interested persons,  to  be  appointed  for  that  purpose.  The 
sureties  may  be  required  to  justify  before  the  Court  or 
Judge,  and  the  property  attaclied  cannot  be  released  fmin 
the  attachment  without  their  justification,  if  the  same  be 
required. 
Motion  for  dta-      Src.  837.     Tlic  defendant  may  also  at  any  time,  either 
wiiSa^nd  b^^'  before  or  after  the  release  of  the  attached  property,  or 
mada^^"^       before  any  attachment  shall  have  been  actually  levied, 
apply  on  motion,  upon  reasonable  notice  to  the  plaintiff, 
to  the  Court  in  which  the  action  is  brought,  or  to  thq 
Judge  thereof,  that  the  writ  of  attachment  be  discharged, 
on  the  ground  that  the  same  was  improperly   or  irregu- 
larly issued, 
whenmotion       Sec.  338.     If  the  motioH  be  made  upon  affidavits  on 
viutmay^*'  the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
dSvST^  ^^*y  oppose  the  same  by  affidavits  or  other  evidence,  in 

addition  to  those  on  which  the  attachment  was  made. 
When  writ  Seo.'339.     If,  upou  sucli  application,  it  satisfact-orily 

S.?4^d.<^     appears  that  the  writ  of  attachment  was  improperly  or 

in-egularly  issued,  it  must  be  discharged. 
When  writ  to  Sec.  340.  The  Sheriff  must  return  the  writ  of  attach- 
ment with  the  summons,  if  issued  at  the  same  time;  oth- 
erwise, within  twenty  days  after  its  receipt,  with  a  cer- 
tificate of  his  proceedings  indorsed  thereon  or  attached 
thereto;  and  wnenever  an  order  has  been  made  dis- 
charging or  releasing  an  attachment  upon  real  property, 
a  certified  copy  of  such  order  may  be  filed  in  the  office  of 
the  county  recorder  in  which  the  notice  of  attachment 
has  been  filed,  and  be  indexed  in  like  manner. 
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CHAPTER   XIX. 

RECEIVERS. 

SicnoySa.   Appointment  of  Recelyer. 

342.   Appointment  of  Recelven  upon  diasolution  of  oorporationfl, 
818    Who  shall  not  be  appointed. 
84i.   Oath  and  undertaking. 
345b   Powers  of  Receivera. 
816.    Investment  of  Ainds. 

Section  341.    A  receiver  may  be  appointed  by  the  ^/^jg^^JJJJ^* 
Court  in  which  an  action  is  pending,  or  has  passed  to 
jndgmentf  or  by  the  Jndge  thereof: 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent 
purchase  of  property,  or  by  a  creditor  to  subject  any 
property  or  fund  to  his  claim,  or  between  partners  or 
others  jointly  owning  or  interested  in  any  property  or 
fond,  on  the  application  of  the  plaintiff,  or  oi  any  party 
whose  right  to  or  interest  in  the  property  or  fund,  or  the 
proceeds  thereof,  is  probable,  and  where  it  is  shown  that 
the  property  or  fund  is  in  danger  of  being  lost,  removed, 
or  materially  injured; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of 
his  mortgage  and  sale  of  the  mortgaged  property,  where 
it  appears  that  the  mortgaged  property  is  m  danger  of 
beinff  lost,  removed,  or  materially  injured,  or  that  the 
condition  of  the  mortgage  has  not  been  performed,  and 
that  the  property  is  probably  insufficient  todiscliargethe 
mortgage  debt; 

3.  After  judgment,  to  carry  the  judgment  into  effect; 

4.  After  judgment,  to  dispose  of  the  property  ac- 
cording to  the  judgment,  or  to  preserve  it  during  the 
pendency  of  an  appeal,  <5rin  proceedings  in  aid  of  exe- 
cution, when  an  execution  has  been  returned  unsatisfied, 
or  when  the  judgment  debtor  refuses  to  apply  his  prop- 
erty in  satisfaction  of  the  judgment; 

5.  In  tlie  cases  when  a  corporation  has  been  dissolved, 
or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or 
lias  forfeited  its  corporate  rights; 

6.  In  all  other  cases  where  Receivers  have  heretofore 
been  appointed  by  the  usages  of  Courts  of  equity. 

Sec.  342.    Upon  the  dissolution  of  any  corporation,  ot^^i^era' 
the  District  Court  of  the  county  in  which  the  corpora- HPon  dissoiu- 

,.  .  -^     i_      •  i.*^      '^  •      •      1      1   ^        « tlon  of  corpora 

tion  carries  on  its  business,  or  has  its  principal  place  or  tions. 
business,  on  application  of  any  creditor  of  tne  corpora- 
tion, or  of  any  stockholder  or  member  thereof,   may 
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Receiver,  ap- 
pointment ; 
undertaking 


appoint  one  or  more  persons  to  be  receivers  or  trustees 
of  the  corporation,  to  take  charge  of  the  estate  and 
effects  thereof,  and  to  cpUect  the  debts  and  property 
due  and  belonp^ing  to  the  corporation,  and  to  pay  the 
outstanding  debts  thereof,  and  to  divide  the  moneys 
and  other  property  that  shall  remain  over,  among  tne 
stockholders  or  members. 

Sec.  343.  No  party,  or  attorney  or  person  interested 
in  an  action,  can  be  appointed  receiver  therein,  without 
paSiionf^  *^  ^'^®  written  consent  of  the  parties,  filed  with  the  clerk. 
If  a  receiver  be  appointed  upon  an  ex  parte  application, 
the  Court,  before  making  the  order,  may  require  from 
the  applicant  an  undertaking,  with  sufficient  sureties, 
in  an  amount  to  be  fixed  by  the  Court,  to  the  effect  that 
the  applicant  will  pay  to  the  defendant  all  damages  he 
may  sustain  by  reason  of  the  appointment  of  such  re- 
ceiver and  the  entry  by  .him  upon  his  duties,  in  case 
the  applicant  shall  have  procured  such  appointment 
wrongfully,  maliciously,  or  without  sufiicient  cause; 
and  the  Court  may,  in  its  discretion,  at  any  time  after 
said  appointment,  require  an  additional  undertaking. 

Sec.  344.  Before  entering  upon  his  duties,  the  re- 
ceiver must  be  sworn  to  perform  them  faithfully,  and 
with  one  or  more  sureties,  approved  by  the  Court  or 
Judge,  execute  an  undertaking  to  such  person,  and  in 
sucli  sum  as  the  Court  or  Judge  may  direct,  to  the  effect 
that  he  will  faithfully  dischargee  the  duties  of  receiver 
in  the  action,  and  obev  the  orders  of  the  Court  therein. 

Sec.  345.  The  receiver  has,  under  the  control  of  the 
Court,  power  to  bring  and  defend  actions  in  his  own 
name,  as  receiver  ;  to  take  and  keep  possession  of  the 
property,  to  receive  rents,  collect  debts,  to  compound 
for  and  compromise  the  same,  to  make  transfers,  and 
generally  to  ao  such  acts  respecting  the  property  as  the 
Court  may  authorize 

Sec.  346.  Funds  in  the  hands  of  a  receiver  may  be 
invested  upon  interest,  by  order  of  the  Court ;  but  no 
such  order  can  be  made,  except  upon  the  consent  of  all 
the  parties  to  the  action. 


Oath  and  un- 
dertaking. 
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CHAPTER  XX. 

DEPOSIT  IN  COURT. 

SEcnoN  847.    Depotlt  in  Ooort 

84&    Money  paid  to  Clerk  must  be  deposited  with  County  Treararer. 
848.   Manner  of  enforcing  the  order. 

Section  347.  When  it  is  admitted  by  the  pleading,  or  Deposit  in 
ehown  upon  the  examination  of  a  party,  that  he  has  in  his  ^^^^ 
possession  or  under  his  control  any  money  or  other  thing 
capable  of  delivery,  which,  being  the  subject  of  litigation, 
is  held  by  him  as  trustee  for  anotlier  party,  or  which 
belongs  or  is  due  to  another  party,  the  Court  may  order 
the  same,  upon  motion,  to  be  deposited  in  Court  or 
delivered  to  such  party,  upon  such  conditions  as  may  be 
just,  subject  to  the  further  direction  of  the  Court. 

Sec.  348.    If  the  money  is  deposited  in  Court  it  must  Money  paid  to 
be   paid   to   the  Clerk,  who  must  deposit  it  with  the  depositeSVith 
County  Treasurer,  by  him  to  be  held  subject  to  the  order  SSSr.*^^'^*^ 
of  the  Court       For  the  safe  keeping  of  the  money 
deposited  with  him  the  Treasurer  is  liable  on  his  official 
bond. 

Seo.  349.  Whenever,  in  the  exercise  of  its  authority,  ^^^'^^6  w^ 
a  Court  has  ordered  the  deposit  or  delivery  of  money,  or  d^^  "*^  ^^ 
other  thing,  and  the  order  is  disobeyed,  the  Court,  be- 
side punisning  the  disobedience,  may  make  an  order 
requiring  the  Sheriff  to  take  the  money,  or  thing,  and 
deposit  or  deliver  it  in  conformity  with  the  direction  of 
the  Court. 


CHAPTER  XXL 

JUDGMENT  IN  GENERAL. 

BscnoN  8S0.  Judgment  defined. 

351.  Judgment  may  be  for  or  against  one  of  thepartiesL 

852L  Judgment  may  be  against  .one  party  and  action  proceed  8i  to 

otheis. 

858.  The  reUef  to  be  awarded  to  the  plaintiff. 

864.  Action  may  be  dismissed  or  nonsuit  entered. 

855.  All  other  Judgments  are  on  the  merits. 

856.  In  what  cases  Judgment  may  be  had  upon  the  fidlure  to  answer. 

Section  360.     A  judgment  is  the  final  determination  Judgment 
of  the  rights  of  the  parties  in  an  action  or  proceeding  *^®^"^^* 
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judnnnent  may  Sec.  351.  Judgment  may  be  given  for  or  against  ono 
^hlrtoneof  ov  more  of  several  plaintiifs,  and  for  or  against  one  or 
thepertica.  more  of  Several  defendants;  and  it  may,  when  the  justice 
of  the  case  requires  it,  determine  the  ultimate  rights  of 
the  parties  on  each  side,  as  between  themselves, 
judinnent  may     Sro.  352.     In  an  actiou  airainst  several  defendants,  the 

be  against  one   i-,.  ••i.j  i.«  j-j  i.  •*. 

party  and  ar-    Court  may,  in  its  descretion,  render  judgment  against 
toothere.^^  **<>n®<^r  more  of  them,  leaving  the  action  to  proceed  against 
the  others,  whenever  a  several  judgment  is  proper. 

te  Swaj'ded'to      ^^^'  ^^^'     ^'^^  ^^^^^*'  S^^^^  *^  the  plaintiff,  if  there 
the  plaintiff:    be  no  answer,  cannot  exceed  that  which  ne  shall  have  de- 
manded in  his  complaint;  but  in  any  other  case,  the 
Court  may  grant  him  any  relief  consistent  with  the  case 
made  by  the  complaint  and  embraced  within  the  issue. 

dSmteed^w  ^     ^^'^^'  ^^**     "^^  actiou  may  be  dismissed,  or  a  judgment 
nonsuit  en-      of  nonsuit  entered,  in  the  following  cases: 
^'^^  1.  By  the  plaintiff  himself,  at  any  time  before  trial, 

upon  the  payment  of  costs;  provided.^  a  counter-claim 
has  not  been  made  or  affirmative  relief  sought  by  the 
cross-complaint  or  answer  of  defendant.  If  a  provisional 
remedv  has  been  allowed  the  undertaking:  must  there- 
upon  be  delivered  by  the  Clerk  to  the  defendant,  who 
may  have  his  action  thereon. 

2.  By  either  party,  upon  the  written  consent  of  the 
other; 

3.  By  the  Court  when  the  plaintiff  fails  to  appear  on 
the  trial,  and  the  defendant  appears  and  asks  for  the  dis- 
missal. 

4r.  By  the  Court,  when,  upon  the  trial,  and  before  the 
final  submission  of  the  case,  the  plaintiff  abandons  it; 

5.  By  the  Court,  upon  motion  of  the  defendant,  when, 
npon  the  trial,  the  plaintiff  fails  to  prove  a  sufficient 
case  for  the  jury. 

The  dismissal  mentioned  in  the  first  two  subdivisions 

is  made  by  an  entry  in  the  Clerk's  register.    Judgment 

may  thereupon  be  entered  accordingly. 

All  other  jndg-      Sec.  355.     In  cvcry  case.  Other  than  those  mentioned 

the*meSS.°"    in  the  last  section,  judgment  must  be  rendered  on  the 

merits. 

In  what  cases       Sec.  356.    Judgment  may  be  had,  if  the  defendant 

be  SSTupon*^  fail  to  auswcr  the  complaint,  as  follows: 

th^dclen^nt       1-  I^^  ^^  actiou  acisiug  upon  contract  for  the  recovery 

to  answer.       of  money  or  damages  only,  if  no  answer  has  been  filed 

by  the   Clerk  of  the  Court  within  the  time  specified  in 

the  summons,  or  such  further  time  as  may  have  been 

granted,  the  Clerk,  upon  application  of  the  plaintiff,  must 

enter  the  default  of  the  defendant,  and  immediately  there- 
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alter  enter  judgment  for  the  amount  specified  in  the  snm- Some, 
mens,  including   the   costs   against   the  defendant,   or 
against  one  or  more  of  several  defendants,  in  the  cases 
provided  for  in  Section  223; 

2.  In  other  actions,  if  no  answer  has  been  filed  vtrith 
the  Clerk  of  the  Court  within  the  time  specified  in  the 
summons,  or  such  further  time  as  may  have  been  granted, 
the  Clerk  must  enter  the  default  of  the  defendant;  and 
thereafter  the  plaintiff  may  apply  at  the  first  or  any  sub- 
sequent term  of  the  Court  for  the  relief  demanded  in  the 
complaint.  If  the  taking  of  an  account,  or  the  proof  of 
any  fact,  is  necessary  to  enable  the  Court  to  give  judg- 
ment, or  to  carry  the  judgment  into  effect,  the  Court  may 
take  the  account  or  hear  the  proof;  or  may,  in  its  discre- 
tion, order  a  reference  for  that  purpose.  And  where  the 
action  is  for  the  recovery  of  damages,  in  whole  or  in\part, 
the  Court  may  order  the  damages  to  be  assessed  by  a 
jury;  or  if,  to  determine  the  amount  of  damages,  the  ex- 
amination of  a  long  account  be  involved,  by  a  reference 
as  above  provided; 

3.  In  actions  where  the  service  of  the  summons  was 
by  publication,  the  plaintiff,  upon  the  expiration  of  the 
time  for  answering,  may,  upon  proof  of  the  publication, 
and  that  no  answer  has  been  filed,  apply  for  judgment; 
and  the  Court  must  thereupon  require  proof  to  be 
made  of  the  demand  mentioned  in  the  com])laint; 
and  if  the  defendant  be  not  a  resident  of  the  Territory, 
must  require  the  plaintiff  or  his  agent  to  be  examined  on 
oath  respecting  any  payments  that  have  been  made  to 
the  plaintiff,  or  to  any  one  for  his  use,  on  account  of  such 
demand,  and  may  render  judgment  for  theamouut  which 
he  is  entitled  to  recover. 


CHAPTEE   XXII. 

ISSUES-THE  MODE  OP  TRIAL  AND  POSTPONEMENTS. 

B£cnoM  857.  Issue  defined,  and  the  diiTeront  klnda. 

858w  Iwue  of  1aw,1)ow  raised. 

859.  Issue  of  fact,  how  raised. 

800l  Issue  of  law,  how  tried. 

86L  Issue  of  fkct,  how  tried.     When  issues  both  of  law  and  fltot,  the 
former  to  he  first  disposed  of. 

862.  Clerk  must  enter  causes  on  the  calendar,  to  remain  nntil  dis- 

posed of. 

863.  Parties  may  l>rlng  issue  to  trial. 

864.  Motion  to  postpone  a  trial  for  absence  of  testimony,  requisites  ot 

865.  In  cases  of  adjournment  a  party  may  have  the.testimony  of  any 

witness  taken. 
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Issue  defined, 
and  the  differ- 
ent kinda^ 


Jesiae  of  law, 
How  raised. 

I88ue  of  fact, 
how  raised. 


Issue  of  law, 
how  tried. 

Issues  by 
whom  tried, 
and  order  of 
trial. 


PllSTj 


Clerk  must 
enter  causes  on 
the  calendar,  to 
remain  until 
disposed  ot 


Parties  may 
bring  issue  to 
trial. 


Motion  to  post- 
pone a  trial  for 
absence  of  tes- 
timony, requi- 
sites ot 


Section  357.  Issues  arise  upon  the  pleadings  when 
a  fact  or  a  conclusion  of  law  is  maintained  by  the  one 
party  and  is  controverted  by  the  other.  They  ai"e  of 
two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 

Sec.  358.     An  issue  of  law  arises  upon  a  demurrer  to 
the  complaint  or  answer,  or  to  some  part  thereof. 
•    Sec.  359.     An  issue  of  fact  arises: 

1.  Upon  a  material  allegation  in  the  complaint  con- 
troverted by  the  answer;  and 

2.  Upon  new  matters  in  the  answer,  except  an  issue 
of  law  is  joined  thereon. 

Seo.  360.  An  issue  of  law  must  be  tried  by  the 
Court,  unless  it  is  referred  upon  consent. 

Sec.  361.  In  actions  for  the  recovery  of  specific  real  or 
personal  property,  with  or  without  damages,  or  for 
money  claimed  as  due  upon  contract,  or  as  damages  for 
breach  of  contract,  or  for  injuries,  an  issue  of  fact  must 
be  tried  by  a  jury,  unless  a  lury  trial  is  waived,  or  a 
reference  is  ordered,  as  provided  in  this  Code.  Where, 
in  these  cases  there  are  issues  both  of  law  and  fact,  the 
issue  of  law  must  be  first  disposed  of.  In  other  cases, 
issues  of  fact  must  be  tried  by  the  Court  subject  to 
its  power  to  order  any  such  issue  to  be  tried  by  a  jury 
or  to  be  referred  to  a  referee,  as  provided  in  tnis  Code. 

Sec.  362.  The  Clerk  must  enter  causes  upon  the  calen- 
dar of  the  Court  according  to  the  date  of  issue.  Causes 
once  placed  on  the  calendar  must  remain  upon  the  cal- 
endar from  Court  to  Court,  until  finally  disposed  of;  pro- 
vided^ that  causes  may  be  dropped  from  the  calendar  by 
consent  of  parties,  and  may  be  again  restored  upon  notice. 

Sec.  363.  Either  party  may  bring  an  issue  to  triaji 
or  to  a  hearing,  and  in  the  absence  ot  the  adverse  party, 
unless  the  Court,  for  good  cause,  otherwise  direct,  may 
proceed  with  his  case,  and  take  a  dismissal  of  the  action, 
or  a  verdict,  or  judgment,  as  the  case  may  require. 

Sec.  364.  A  motion  to  postpone  a  trial  on  the  ground 
of  the  absence  of  evidence  can  only  be  made  upon  aifida- 
vit,  showing  the  materiality  of  the  evidence  expected  to  be 
obtained,  and  th  atdue  diligence  has  been  used  to  procure 
it.  The  Court  may  also  require  the  moving  party  to 
state,  upon  affid  vit,  the  evidence  which  he  expects  to 
obtain;  and  if  the  adverse  party  thereupon  admit  that 
such  evidence  would  be  given,  and  tliat  it  be  considered 
as  actually  given  on  the  trial,  or  oifered  and  overruled  as 
improper,  tlie  trial  must  not  be  postponed. 
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Sec.  365.     The  party  obtaining  a  postponement  of  a  in  cases  of  ad- 
trial  in  any  Court  of  record  must,  if  required  by  the  ad- Sty  may' *^ 
verse  party,  consent  that  the  testimony  of  any  witness  of  mImVof  any*" 
snch  aid  verse  party,  who  is  in  attendance,  be  then  taken  witness  taken. 
by  deposition  before  a  Judge  or  Clerk  of  tlie  Court  in 
which  the  case  is  pending,  or  before  such  Notary  Public 
as  the  Court  may  indicate,  which  must  accordingly  be 
done;  and  the  testimony  so   taken  may  be  read  on  the 
trial,  with  the  same  effect,  and  subject  to  the  same  objec- 
tions, as  if  tlie  witnesses  were  produced. 


CHAPTER  XXIII. 

# 

TRIAL  BY  JURY. 

Section  366.  Jniy,  how  drawn. 

867.  Challenges.    Each  party  entitled  to  four  peremptory  challenges. 

868.  Grounds  of  challenge. 

869.  Challenges,  how  tried. 

870.  Jury  to  be  §wom. 

87L    Order  of  proceeding  on  trial. 

872.    Charge  to  the  Jury.    Court  must  Aimlsh  in  writing,  upon  requesti 
the  points  of  law  contained  therein. 

878.  Special  instructions. 

874.  View  by  jury  of  the  premlsen. 

875.  Admonition  when  jury  permitted  to  separate. 

876.  Jury  may  take  with  them  certain  papers. 

877.  Deliberation  of  Jury,  how  conducted. 

878    May  come  into  Court  for  ftirther  instructions. 

879.  Proceedings  in  case  a  Juror  become  sick. 

880.  When  prevented  from  giving  verdict,  the  cause  may  be  again 

tried. 

881.  While  Jury  are  absent,  Court  may  adjourn  from  time  to  tima. 

Sealed  verdict.    Final  adjournment  discharges  the  jury. 

882.  Verdict,  how  declared.    Form  of.    Polling  the  Jury. 

883.  Proceedings  when  verdict  is  informal. 

884.  General  and  special  verdicts  defined. 

8^.    When  a  general  or  special  verdict  may  be  rendered. 

886.  Verdict  in  actions,  for  recovery  of  money  or  on  establishing 

counter  claim. 

887.  Verdict  in  actions  for  the  recovery  of  specific  personal  property. 

888.  Entry  of  verdict 

Section  366.    When  the  action  is  called  for  trial  by  Jury,  how 
jury,  the  Clerk  must  draw  from  the  trial  jury  box  of  the**'*^^' 
Court  the  ballots  containing  the  names  of  the  jurors,  un- 
til the  jury  is  completed  or  the  ballots  are  exhausted. 

Seo.  367.     Either  party  may  challenge  the  jurors,  butchaiiengei 
where  there  are  several  parties  on  either  side,  they  must  Eow'uke?' 
join  in  a  challenge  before  it  can  be  made.     The  chal- 
lenges are  to  individual  jurors,  and  are  either  peremptory 
or  for  cause.    Each  party  is  entitled  to  four  peremptory 
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Grounds  of 
challenge. 


Challenges, 
how  tried 


Jury  to  bo 
Bwoin. 


challenges.  If  no  peremptory  challenges  are  taken  un- 
til the  panel  is  fnil,  they  must  be  taken  by  the  parties 
alternately,  commencing  with  the  plaintiff. 

Seg.  868.  Challenges  for  cause  may  be  taken  on  one 
or  more  of  the  following  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
this  Code  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  fourth  degree, 
to  any  party^; 

3.  Standing  in  the  relation  of  guardian  and  ward, 
master  and  servant,  employer  and  clerk,  or  principal  and 
agent,  to  either  party,  or  being  a  member  of  the  family 
of  either  party,  or  a  partner  in  business  with  either 
party,  or  surety  on  any  bond  or  obligation  for  either 
party. 

4.  Having  served  as  a  juror  or  been  a  witness  on  a 
}  revious  trial  between  the  same  parties  for  the  same 
cause  of  action  ; 

6.  Interest  on  the  part  of  the  juror  in  the  event  of 
the  action,  or  in  the  main  question  involved  in  the  ac- 
tion, except  his  interest  as  a -member  or  citizen  of  a 
municipal  corporation  ; 

6.  Having  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its 
material  facts,  or  of  some  of  them  ; 

7.  The  existence  of  a  state  of  mind  in  the  juror 
evincing  enmity  against  or  bias  to  or  against  either 
party. 

Sec.  369.  Challenges  for  cause  must  be  tried  by  the 
Court  The  juror  challenged  and  any  other  person  may 
be  examined  as  a  witness  on  the  trial  of  the  challenge. 

Sec.  370.  As  soon  as  the  jury  is  completed,  an  oath 
must  be  administered  to  the  jurors,  in  substance,  that 
they  and  each  of  them  will  well  and  trnl}'  trj  the  matter 
in  issue  between ,  the  plaintifi^,  and ,  defendant, 


Order  of  pro- 
ceeding on 
trial. 


and  a  true  verdict  render  according  to  the  evidence. 

Sec.  371.  When  the  jury  has  been  sworn,  the  trial 
must  proceed  in  the  following  order,  unless  the  Judge, 
for  special  reasons,  otherwise  directs  : 

1.  The  plaintiff,  after  stating  the  issue  and  his  case, 
must  produce  the  evidence  on  his  part ; 

2.  The  defendant  may  then  open  his  defense,  and 
offer  his  evidence  in  support  thereof ; 

3.  The  parties  may  tnen  respectively  offer  rebutting 
evidence  only,  unless  the  Court,  for  good  reason,  in  fur- 
therance of  justice,  permit  them  to  offer  evidence  upon 
tlieir  original  case ; 
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4.  When  the  eyidence  is  concluded,  unless  the  case  same, 
is  Bubinitted  to  the  jury  on  either  side  or  on  both  sides 
without  argument,  the  plaintiff  must  commence  and 
may  conclude  the  argument ; 

5.  If  several  delendants,  having  separate  defenses, 
appear  by  different  counsel,  the  Court  must  determine 
their  relative  order  in  the  evidence   and  argument; 

6.  The  Court  may  then  charge  the  jury. 

Sec.  372.     In  cliarging  the  jury  the  Court  may  state  charge  to  the 
to  them  all  matters  of  law  which  lie  thinks  necessary  J""^- 
for  their  information  in  givinij;  their  verdict  ;  and,  if  it 
state  the  testimony  of  the  case,  it  must  inform  the  jury 
that  they  are  the  exclusive  judges  of  all  questions  of  tact. 
The  Court  must  furnish  to  either  part^',  at  the  tim.s  court  must  nir- 

.  ,    .  .    .  ...  i»  iiT  •    i.       J*  ^         nish  lu  writ- 

ui>on  request,  a  statement  in  writing  or  the  points  of  law  ing,  u:>on  re- 
contained  in  the  charge,  or  sign,  at  the  time,  a  statement  ^"{jJlJaonaw 
of  such  points  prepared  and  submitted  by  the  counsel  ^g^^^^^j^'^^ 
of  either  party. 

Seo.  373.     Where  either  party  asks  special  instruc-  special  in- 
tions  to  be  given  to  the  jury,  the  Court  must  either  give^*'*^*''*^"*' 
snch  instruction,  as  requested,  or  refuse  to  do  so,  or  give 
the  instruction  with  a  moditication,  in  such  manner  that 
it  may  distinctly  appear  what  instructions  were  given  in 
whole  or  in  part. 

Seo.  374.  When,  in  the  opinion  of  the  Court,  it  is  view  by  jury 
proper  for  the  jury  to  have  a  view  of  the  property  which  £^®  ^^^' 
is  the  subject  of  litigation,  or  of  the  place  in  which  any 
material  fact  occurred,  it  may  order  them  to  be  con- 
dncted,  in  a  body,  under  the  charge  of  an  oflScer,  to  the 
place,  which  shall  be  shown  to  them  by  some  person 
appointed  by  the  Court  for  that  purpose.  While  the  jury 
.ire  thus  absent,  no  person,  other  than  the  person  so 
appointed,  shall  speak  to  them  on  any  subject  connected 
with  the  trial. 

Sec.  875.     If  the  jury  are  permitted  to  separate,  either  Admonition 
(luring  the  trial  or  after  the  case  is  submitted  to  them,  mitiS^tose^'r- 
they  shall  be  admonished  by  the  Court  that  it  is  their  *^®' 
duty  not  to  converse  with,  or  suffer  themselves  to  be 
Addressed  by  any  other  person,  on  any  subject  of  the 
trial,  and  that  it  is  their  duty  not  to  form  or  express  an 
opinion  thereon  until  the  case  is  finally  submitted  to 
tuein. 

Seo.  376.     Upon  retiring  for  deliberation  the  jury  may  Jury  may  take 
take  with  them  all  papers  which  have  been  received  as  tain  papera.*^^' 
evidence  in  the  cause,  except  depositions,  or  copies  of 
snch  papers  as  ought  not,  in  the  opinion  of  the  Court,  to 
be  taken  from  the  person  having  tnem  in  possession ;  and 
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they  may  also  take  with  them  notes  of  the  testimony  or 
other  proceedings  on  tlie  trial,  taken  by  themselves  or 
anv  of  them,  but  none  taken  by  any  other  person. 

Fw.J!li?w'Sn.^     ^^^'  ^^'^^     When  the  case  is  finally  submitted  to  the 
ducted.  jury,  they  may  decide  in  Court  or  retire  for  deliberation. 

If  they  retire,  they  must  be  kept  together,  in  some  con- 
venient place,  under  charge  of  an  omcer,  until  they  agree 
upon  a  verdict  or  are  discharged  by  the  Court.     Unless 
by  order  of  the  Court,  the  officer  having  them  under  his 
charge  must  not  suffer  any  communication  to  be  made  to 
them,  or  make  any  himself,  except  to  ask  them  if  they 
are  agreed  upon  their  verdict;  and  he  must  not,  before 
their  verdict  is  rendered,  communicate  to  any  person  the 
state  of  their  deliberations,  or  the  verdict  agreed  upon, 
coort  fwlJ?-^     Sec.  878.     After  the  jury  have  retired  for  deliberation, 
ther  inatnic-     if  there  be  a  disagreement  between  them  as  to  any  part 
^^  .  of  the  testimony,  or  if  they  desire  to  be  informed  of  any 

point  of  law  arising  in  the  cause,  they  may  require  the 
officer  to  conduct  them  into  Court.  Upon  their  being 
brought  into  Court,  the  information  required  must  be 
given  in  the  presence  of,  or  after  notice  to,  the  parties  or 
counsel. 

c^Tu?o?b^-     ^^^'  ^'^^'     "'■*'  *^^^®F  *^^®  impaneling  of  the  jury,  and 
com5  8?ckf      before  verdict,  a  juror  become  sick,  so  as  to  be  unable  to 

perform  his  duty,  the  Court  may  order  him  to  be  dis- 
charged. In  that  case  the  trial  may  proceed  with  the 
other  jurors,  or  another  juror  may  be  sworn  and  the  tri- 
al begin  anew;  or  the  jury  may  be  discharged,  and  a  new 
jury  then  or  afterwards  impaneled. 
When  pre-  gEc.  380.     In  all  cascs  wnere  the  jury  are  dischargred, 

vented  from  i.ji»  ••  j«i.ir  i?         '^l 

iriving  verdict,  or  prevented  irom  giving  a  verdict,  by  reason  of  accident 

be^agaiTtr^ei  or  Other  causc,  during  the  progress  of  the  trial,  or  after 

the  cause  is  submitted  to  them,  the  action  may  be  again 

tried  immediately,  or  at  a  future  time,  as  the  Court  may 

direct. 

whiiejuryare      Seo.  381.     While  the  lurv  are  absent  the  Court  may 

absent.  Court        ,.  «  ..  ..'''••  «.  i.        xi         i        • 

may  adjourn    adjoum  irom  time  to  time,  m  respect  to  other  business; 

ffme.'^'"^'*^  but  it  is  nevertheless  open  for  every  purpose  connected, 
with  the  cause  submitted  to  the  jury,  until  a  verdict  is 
rendered  or  the  jury  discharged.     The  Court  may  direct 

Beaied  verdict,  the  jury  to  bring  in  a  sealed  verdict,  at  the  opening  of 

Final  adjourn- ^^^®  ^^"^^' ^'^  casc  of  an  agreement  during  a  recess  or 

Jjtntdis-        adjournment  for  the  day.     A  final  adjournment  of  the 

juryf^    ®      Court  for  the  term  discharges  the  jury. 

•lec'iared*^^^  Sec.  382.  When  the  jury  have  agreed  npon  their 
verdict,  they  must  be  conaucted  into  Court,  their  names 
called  by  the  Clerk,  and  the  verdict  rendered  by   their 
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foreman.     The  verdict  must  be   in  writing,  signed  by  Form oc 
the  foreman,  and  must  be  read  by  the  Clerk  to  the  jnry, 
and  the  inquiry  made  whether  it  is  their   verdict.     If 
any  jnror  disagrees,  they  ranst  be  sent  out  again;  but  if 
no  disagreementbe  expressed,  and  neither  party  requires 
the  jury  to  be  polled,  the  verdict  is  complete  and  the  ju- 
ry discharged  trom  the  case.     Either  party  may  require 
the  jury  to  be  polled,  which  is  done  by  the  Court  orPouingihe 
Clerk  asking  each  juror  if  it  is  his  verdict.     If  any  one^"^' 
answer  in  the  negative,  the  jury  must  again  be  sent  out. 

Seo.  383.     When  the  verdict  is  announced,  if  it  is  in-  proceedings 
formal  or  insuflScient,  in  not  covering  the  issue  submit- }nfj^®"**^*** 
ted,  it  may  be  corrected  by  the  jury  under  the  advice  of 
the  Conrt,  or  the  jury  may  be  again  sent  ont. 

Seo.  384.  The  verdict  of  a  jury  is  either  general  or  General  and 
special.  A  general  verdict  is  that  by  which  they  pro-  d^uSdy^ 
nounce  generally  upon  all  or  any  of  the  issues,  either  in 
favor  of  the  ])laintitf  or  defendant;  a  special  verdict  is 
tJiat  by  which  the  jury  find  the  facts  only,  leaving  the 
judgment  to  the  Court.  The  special  verdict  must  pre- 
sent the  conclusions  of  fact  as  established  by  the  evi- 
dence, and  not  the  evidence  to  prove  them ;  and  those 
conclusions  of  fact  must  be  so  presented  as  that  nothing 
shall  remain  to  the  Court  but  to  draw  from  them  con- 
clusions of  law. 

Sec.  385.     In  an  action  for  the  recovery  of  money  when  a  gene^ 
only,  or  specific  real  property,  the  jury,  in  their  discre-^eniicfmay  be 
tion,  may  render  a  general  or  special  verdict.     In  all ^'^"**®^^* 
other  cases  the  Court  may  direct  the  jury  to  find  a  special 
verdict  in  writiuij:  upon  all  or  any  of  the  issues,  and  in 
all  cases  may  instruct  them,  if  they  render  a  general  ver- 
dict, to  find  upon  particular  questions  of  fact,  to  be  stated 
in  writing,  and  may  direct  a  written  finding  thereon. 
The  special  verdict  or  finding  must  be  filed  with  the 
Clerk  and  entered  upon  the  minutes.     Where  a  special 
finding  of  facts  is  inconsistent  with  the  general  verdict, 
the  former  controls  the  latter,  and  the  Court  must  give 
judgment  accordingly. 

Sec.  386.     When  a  verdict  is  found  for  the  plaintiff  veniict  in  nc- 
in  an  action  for  the  recovery  of  money,  or  for  the  defend- ery"r/imme^^^^^^ 
ant,  when  a  counterclaim  for  the  recovery  of  money  is;"*"'lVr.l?"i*®*^" 
established,  exceeding  the  amount  oi  theplaintm  s  claim  eiuim. 
as  established,  the  jury  must  also  find  the  amount  of  the 
recovery. 

Sec.  387.     In  an  action  for  the  recovery  of  specific  vordict  in  ao- 
personal  property,  if  the  property  has  not  been  delivered  cSc^pereolmi* 
to  the  plaintiff,  or  the  defendant,  by  his  answer,  claim  aP'^P®^'>- 
6 
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Same.  return  thereof,  the  jury,  if  their  verdict  be  in  favor  of 

the  plaintiff,  or,  if  being  in  favor  of  the  defendant,  thej 
also  find  that  he  is  entitled  to  a  return  thereof,  must  find 
the  value  of  the  property,  and  if  so  instructed,  the  value 
of  specific  portions  thereof,  and  may  at  the  same  time, 
assess  the  damages,  if  any  are  claimed  in  the  complaint 
or  answer,  which  the  prevailing  party  has  sustained  by 
reason  of  the  taking  or  detention  of  such  property. 

^^nro  yer-        g^^^  ggg^     Upon  receiving  a  verdict,  an  entry  must 

be  made  by  the  Clerk  in  the  minutes  of  the  Court,  specify- 
ing the  time  of  trial,  the  names  of  the  jurors  and  wit- 
nesses, and  setting  out  the  verdict  at  length;  and  where 
special  verdict  is  found,  either  the  judgment  rendered 
thereon,  or  if  the  case  be  reserved  for  argument  or  further 
consideration,  the  order  thus  reserving  it. 


y 


CHAPTER  XXIV. 

TRIAL  BY  THE  COURT. 

Sbction  8M.    When  and  how  trial  by  Jury  may  be  waived.  ■ 

890.  Upon  trial  by  Court  decision  to  be  in  writing  and  filed  within 
twenty  days. 

891.  Facts  found  and  conclusions  of  law  must  be  separately  stated. 
Judgment  on. 

802.    Finding  may  be  waived,  how. 

893.    Proceedings  after  determination  of  issue  of  law. 

when^MdiT  w     Skction  389.     Trial  by  jury  may  be  waived  by  the  sev- 
waived.  erai  parties  to  an  issue  of  tact  in  actions  arising  on  con- 

/  ,y-^^      tract,   or,   for   the  recovery  of  specific  real  or  personal 
U^  Jsj,  ^ ^^     property,  with  or  without  damages,  and  with  tlie  assent 
\  I  A  5^M     ^*  ^^^®  Court,  in  other  actions,  in  manner  following: 
2     \aA^\  ].     By  failing  to  appear  at  the  trial; 

2.  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  Clerk; 

3.  By  oral  consent,  in  open  Court,  entered  in  the 
minutes; 

Decision  of  Sec.  390.     Upou  a  trial  of  a  question  of  fact  by  the 

courtonques-    ,^        ^    •.      j      •   •'  x   v  •  •  •*.*  j    ci    j 

tionoffact,      Court,  its  decisiou   must  be  given  in  writing  and  nled 
when  to  be      with  the  Clerk  within  twenty  days  after  the    cause  is 
submitted  for  decision, 

Tiid^onciS  '^®^'  ^^^*     ^°  g^^'^g  ^^  decision,  the  facts  found  and 

sionaofiaw  the  conclusious  of  law  must  be  separately  stated.     Judg- 

rateiy  stated,  ment  upou  the  decision  must  be  entered  accordingly. 

Judgment  on.  g^^   392.    Findings  of  fact  may  be  waived  bv  the  sev- 

Findings  may  i  x»       x  •  x*  x*     i.  " 

be  waived,       eral  parties  to  an  issue  oi  fact: 

'*°^*'  1.    ^j  failing  to  appear  at  the  trial; 
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2.  By  consent  in  writing,  filed  with  the  Clerk; 

3.  By  oral  consent    in  open  Court,  entered  in  the 
minntes. 

Sica  393.     On  a  ladirment  for  the  plaintiflF  npon  anf«>s^<iJn8»»^' 
issne  of  law,  he  may  proceed  m  the  manner  prescribed  tion  of  isBoe  of 
by  the  first  two  snlxiiyisions  of  Section  356  npon  the^*^* 
&ilare  of  the  defendant  to  answer.     If  jad^^ment  be  for 
the  defendant  upon  an  issue  of  law,  and  the  taking  of  an 
acconnt,  or  the  proof  of   any  fact,  be  necessary  to  en- 
able the  Court  to  complete  the  judgment,  a  reference 
may  be  ordered,  as  in  tnat  section  provided. 


CHAPTER  XXV. 

OP  REFERENCES  AND  TRIALS  BY  REFEREES. 

SBcnoM  3M.  Reference  ordered  npon  agreement  of  parties,  in  what  CMe& 

896.  Reference  ordered  on  motion,  In  what  cases. 
886.  Number  of  referees,  qualifications,  etc. 

897.  Either  party  may  object    Grounds  of  obJecUon, 
8BS.  Objections,  how  dispoeed  of. 

899.    Referees  to  repprt  within  twenty 

400.  Effect  of  referee's  finding. 

401.  How  excepted  to,  etc. 

Section  394.  A  reference  may  be  ordered  upon  the  J^/S®"*'^,,^'^ 
agreement  of  the  parties  filed  with  the  Clerk,  or  entered  agreement  of 
in  the  minutes:  ^iSi^Siik 

1.  To  try  any  or  all  of  the  issues  in  an  action  or  pro- 
ceeding, whether  of  tiact  or  of  law,  and  to  report  a  nnd- 
ing  and  judgment  thereon ; 

2.  To  ascertain  a  fact  necessary  to  enable  the  Court 
to  determine  an  action  or  proceeding. 

Src.  395.     When  the  parties  do  not  consent,    the  J^IJU^^^  ^^ 
Court  may,  npon  the  application  of  either,  or  of  its  owntion^in  what 
motion,  direct  a  reference  in  the  following  cases: 

1.  When  the  trial  of  an  issue  of  fact  requires  the  ex- 
amination of  a  long  acconnt  on  either  side;  in  which  case 
the  referees  may  be  directed  to  hear  and  decide  the  whole 
issue,  or  report  upon  any  specific  question  of  fact  involved 
therein ; 

2.  When  the  taking  of  an  apcount  is  necessary  for  the 
information  of  the  Court  before  judgment,  or  for  carry- 
ing a  judgment  or  order  into  effect; 

3.  When  a  question  of  fact,  other  than  upon  the 
pleadings,  arises  upon  motion  or  otherwise,  in  any  stage 
of  the  action; 
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REFERENCES  AND  TRIALS   BT  REFEREES. 


Number  of  ref- 
erees, quolifi- 
catioDfl,  etc. 


Either  party 
may  object. 


Oronndii  of  ob- 
jection. 


4.  When  it  is  necessary  for  tne  information  of  tlw 
Court  in  a  special  proceeding. 

Sec.  396.  A  reference  may  be  ordered  to  any  person 
or  persons,  not  exceeding  three,  agreed  upon  by  the  par- 
ties.  If  the  parties  do  Hot  agree,  the  Court  or  Jadge 
must  appoint  one  or  more  referees,  not  exceeding  three, 
who  reside  in  the  county  in  which  the  action  or  proceed- 
ing is  triable,  and  against  whom  there  is  no  legal  objec- 
tion. 

Seo.  897.  Either  party  may  object  to  the  appoint- 
ment of  any  person  as  referee,  on  one  or  more  of  the 
tbllowing  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
statute  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  thii^i  degree, 
to  either  party; 

3.  Standing  in  the  relation  of  guardian  and  ward, 
master  and  servant,  employer  and  clerk,  or  principal 
and  agent,  to  either  party,  or  being  a  member  of  the 
family  of  either  party;  or  a  partner  in  business  with 
either  party;  or  being  security  on  any  bond  or  obliga- 
tion for  either  party; 

4.  Having  served  as  a  juror  or'been  a  witness  on  any 
trial  between  the  same  parties  for  the  same  cause  of  action. 

5.  Interest  on  the  part  of  such  person  in  the  event  of 
the  action,  or  in  the  main  question  involved  in  the  action; 

6.  Having  formed  or  expressed  an  unqualified  opinion 
or  belief  as  to  the  merits  of  the  action; 

7.  The  existence  of  a  state  of  mind  in  such  person 
evincing  enmity  against  or  bias  to  either  party. 

Sec.  398.  The  objections  taken  to  the  appointment 
of  any  person  as  referee  must  be  heard  and  disposed  of 
by  the  Court.  Affidavits  may  be  read  and  witnesses  ex- 
amined as  to  such  objections. 

Sec.  399.  The  referees  must  report  their  findings  in 
writing  to  the  Court  within  twenty  days  after  tiie  testi- 
mony is  closed',  and  the  facts  found  and  conclusions  of 
law  must  be  separately  stated  tlierein. 

Sec.  400.  Ihe  tindiuix  c»f  the  referee  upon  the  whole 
issue  must  stand  as  the  finding?  of  the  Court,  and  upon 
filing  of  the  finding  with  the  Clerk  of  the  Court,  judg- 
ment may  be  entered  thereon  in  the  same  manner  as  if 
the  action  had  been  tried  by  the  Court. 

Skc.  401.  The  findings  of  the  referee  may  be  excepted 
to  and  reviewed  in  like  manner  as  if  made  by  the  Court, 
When  the  reference  is  to  report,  the  facts,  the  finding 
reported  has  the  eliect  of  a  special  verdict. 


Objections, 
how  disnosed 
ot 


Referees  to  re- 
port within 
twenty  days. 


Effoet  of  refer- 
ev'b  finding. 


How  excepted 
to,  etc 
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CHAPTER  XXVI. 

EXCEPTIONS. 

Section  402.  Exceptions  may  be  taken.   Time  when  taken,  etc 

403.  What  deemed  excepted  to. 

404  Exception,  form  of. 

406.  Exceptions  signed  by  Judge  and  filed  with  CHerk. 

406.  Exceptions  not  presented  at  time  of  ruling.    Notice  to  adri  rae 

party,  how  settfcd  upon,  etc. 

407.  Exceptions  after  Judgment,  etc. 

408.  When  exception  is  reAised,  application  to  Supreme  Court  to 

prove  the  same,  etc. 

409.  Proceedings  where  Judge  ceases  to  hold  office. 

Section  402.     An  exception  is  an  objection  npon  a  Exception 
matter  of  law  to  a  decision  made  either  before  or  after  ^******" 
judgment,  by  a  Court,  tribunal,  Jud^e,  or  other  judicial  when  taken, 
officer,  in  an  action  or  proceedini^.     The  exception  must 
be  taken  at  the  time  the  decision  is  made,  except  as  pro- 
vided in  the  next  section. 

Sec.  403.     The  verdict  of  the  I'ury,  the  final  decision  what  deemed 
in  an  action  or  proceeding,  an   interlocutory  order  or®*^®^''^*^        ^     i 
decision,  finally  determining  the  rights  of  the  parties,  or6<>i^*^'^-^  nP^ 
some  of  tliem;  an  order  or  decision  from  which  an  appeal  h  ^   Yji^A/K^ 
may  be   taken;   an   order  sustaining  or   overruling  a  / 
demurrer,  allowing  or  refusing  to  allow  an  amendment 
to  a  pleading,  striking  out   a  pleading  or   a  portion 
thereof,  refusing  a  continuance;  an  order  made  upon  ex 
parte  application,  and  an  order  or  decision  made  in  the 
absence  of  a  party,  are  deemed  to  have  been  excepted  to. 

Sec  404.  No  particular  form  of  exception  is  required.  Exceptton. 
But  when  the  exception  is  to  the  verdict  or  decision, '^^'™  ^^* 
upon  the  grounds  of  the  insuflScienoy  of  the  evidence  to 
sustain  it,  the  objection  must  specify  the  particulars  in 
which  such  evidence  is  alleged  to  be  insumcient.  The 
objection  must  be  stated,  with  so  much  of  the  evidence  or 
other  matter  as  is  necessary  to  explain  it,  and  no  more. 
Only  the  substance  of  the  reporter's  notes  of  the  evidence 
shall  be  stated.  Documents  on  file  in  the  action  or  pro- 
ceeding may  be  copied,  or  the  substance  thereof  stated,  or  a 
reference  thereto,  suflicient  to  identify  them  may  be  made. 

Sec.  405.     A  bill  containing  the  exception  to  any  de-Biiiofexcep- 
cisiou  may  be  presented  to  the  Court  or  Judge  for  settle- **°*^** 
ment  at  the  time  the  decision  is  made,  and  after  having 
been  settled,  shall  bo  signed  by  the  Judge  and  filed  with 
the  Clerk.     When  the  decision  excepted  to  is  made  by 
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a  tribunal  other  than  a  Court,  or  by  a  judicial  officer,  the 
bill  of  exceptions  shall  be  presented  to,  and  settled  and 
signed  by  such  tribunal  or  officer. 

«on8°' re^n-  ^*^'  ^^'  ^^^^  *  P^^ty  dcsircs  to  have  exceptions 
uon'an^'settie^  taken  at  a  trial  settled  in  a  bill  of  exc>eptions,  he  may, 
meat  ot         ^j  ^]^j j^  ^^  ^j^yg  after  the  entry  of  judgment,  if  the  action 

were  tried  with  a  jury,  or  after  receiving  notice  of  the 
entry  of  judgment,  if  the  action  were  tried  without  a 
jury,  or  such  further  time  as  the  Court  in  which  the  ac- 
tion is  pending,  or  a  Judge  thereof,  may  allow,  prepare 
the  draft  of  a  bill,  and  serve  the  same,  or  a  copy  thereof, 
upon  the  adverse  party.  Such  draft  must  contain  all  tlie 
exceptions  taken  upon  which  the  party  relies.  Within 
ten  days  after  such  service,  the  adverse  party  may  pro- 
pose amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof^  upon  the  other  party.  The  proposed  bill  and 
amendments  must,  within  ten  days  tnereatlter,  be  pre- 
sented by  the  party  seeking  the  settlement  of  the  bill,  to 
the  Judge  who  tried  or  heard  the  case,  upon  five  days 
notice  to  the  adverse  party,  or  be  delivered  to  the  clerk 
of  the  Court  for  the  Judge.  When  received  by  the  clerk, 
he  must  immediately  deliver  them  to  the  Judge,  if  he  be 
in  the  county;  if  he  be  absent  from  the  county,  and  either 
party  desire  the  papers  to  be  forwarded  to  the  Judge, 
the  clerk  must,  upon  notice  in  writing  of  such  party,  im- 
mediately forward  them  by  mail,  or  other  safe  channel; 
if  not  thus  forwarded,  the  clerk  must  deliver  them  to  the 
Judge  immediately  after  his  return  to  the  county.  When 
received  from  the  clerk,  the  Judge  must  designate  the 
time  at  which  he  will  settle^  the  bill,  and  the  clerk  must 
immediately  notify  the  parties  of  such  designation.  At 
Action  before  the  time  designated,  the  Judge  must  settle  the  bill.  If 
ro  eree,  ^j^^  actiou  was  tried  before  a  referee,  the  proposed  bill, 

with  the  amendments,  if  any,  must  be  presented  to  such 
referee  for  settlement  within  ten  days  after  service  of  the 
amendments,  upon  notice  of  five  days  to  the  adverse 
party,  and  thereupon  the  referee  shall  settle  the  bill.  If 
no  amendments  are  served,  or  if  served  are  allowed,  the 
proposed  bill  may  be  presented,  with  the  amendments, 
if  any,  to  the  Judge  or  referee,  for  settlement  without  no- 
tice to  the  adverse  party.  It  is  the  duty  of  the  Judge  or 
referee,  in  settling  the  bill,  to  strike  out  of  it  all  redun- 
dant and  useless  matter,  so  that  the  exceptions  may  be 
presented  as  briefly  as  possible.  When  settled,  the  bill 
must  be  signed  by  the  Judge  or  referee,  with  his  certifi- 
cate to  the  eiFect  that  the  same  is  allowed,  and  shall  then 
be  tiled  with  the  clerk. 


NEW  TKIAL8.  87 

Skc.  407.  Exceptions  to  any  decision  made  after  jnd^-  Ezoeptiom 
ment  may  be  presented  to  the  Judge  at  the  time  of  snch  ^'t;^a 
decision,  and  be  settled  or  noted,  as  provided  in  Sec.  405, 
and  a  bill  thereof  may  be  presented  and  settled  after- 
wards, as  provided  in  Sec.  406,  and  wifeiiin  like  periods 
after  entry  of  the  order,  upon  appeal,  from  whicli  such 
decision  is  reviewable. 

Ssa  408.  If  the  Judge  in  any  case  refuse  to  sallow  when  excepn 
an  exception  in  accordance  with  the  facts,  the  party  de-  appii(»tion  to 
siring  the  bill  settled  may  apply  by  petition  to  the  Su-  to  provoMir'' 

Ereme  Court  to  prove  the  same.  The  application  may"*™®*®^ 
e  made  in  the  mode  and  manner,  and  under  such  regu- 
lations as  that  Court  may  prescribe;  and  the  bill,  wnen 
Eroven,  must  be  certified  by  a  Justice  as  correct,  and 
led  with  the  Clerk  of  the  Court  in  which  the  action 
was  tried,  and  when  so  filed  it  has  the  same  force  and 
effect  as  if  settled  by  the  Judge  who  tried  the  cause. 

Skc.  409.  When  the  decision  excepted  to  was  made 
by  any  judicial  officer  other  than  a  Judge,  the  bill  of 
exceptions  shall  be  presented  to  such  judicial  officer  and 
be  settled  and  signed  b}'  him,  in  the  same  manner  as  it 
is  required  to  be  presented  to,  settled,  and  .signed  by  a 
Court  or  Judge.  A  Judge  or  judicial  officer  may  settle 
and  sign  a  bill  of  exceptions  after  as  well  as  before  he 
ceases  to  be  snch  Judse  or  judicial  officer.  If  such  Jud^re  ProceedtuKa 
or  judicial  officer,  before  the  bill  of  exceptions  is  settled,  ceases  to  hold 
dies,  is  removed  from  office,  becomes  disqualified,  is  ab-  °®*^*  ^^ 
sent  from  tiie  Territor}',  or  refuses  to  settle  the  bill  of  ex- 
ceptions, or  if  no  mode  is  provided  by  law  for  the  settle- 
ment of  the  same,  it  shall  be  settled  and  certified  in  such 
manner  as  the  Supreme  Court  may,  by  its  order  or  rules, 
direct.  Judges,  judicial  officers,  and  the  Supreme  Court 
shall  respectively  possess  the  same  power,  in  settling  and 
certifying  statements,  as  is  by  this  section  conferred 
upon  them  in  settling  and  certifying  bills  of  exceptions. 


CHAPTER  XXVIL 

NEW  TRIALS. 

Section  410.    New  trial  defined. 

411.  When  a  new  trial  may  be  granted. 

412.  On  what  papers  moved  for. 

418.  Notice  of  motion,  upon  whom  served  and  what  to  contain. 

414.  Motion  to  be  heard. 

41ft.  Record  on  appeal. 

410.  New  trial  ordered  by  Court 

417.  Motion,  when  heard. 
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NEW   TRIAL. 


New  trill  1 
defined. 


Whon  ft  new 
trial  inny  ue 
graiit.'d. 


On  what  papers 
moved. 


No*  Ice  of  Inten- 
tion, when  to 
be  filed  and 
what  to  con- 
tain. 


On  affidavits. 


Section  410.  A  new  trial  is  a  re-examination  of  an 
issue  of  fact  in  tlie  &ame  Court  after  a  trial  and  decision 
by  a  jury  or  Court,  or  by  referees. 

Sec.  411.  The  former  verdict  or  other  decision  nmy 
be  vacated  and^  new  trial  granted,  on  the  application  of 
the  party  aggrieved,  for  any  of  the  following  causes, 
materially  anecting  the  substantial  rights  of  such  party  : 

1.  Irregularity  in  the  proceedings  of  the  Court,  jury, 
or  adverse  party,  or  any  order  of  the  Court  or  abuse  of 
discretion  oy  which  either  party  was  prevented  from 
having  a  fair  trial; 

2.  Misconduct  of  the  jury  ;  and  whenever  any  one 
or  more  of  the  jurors  have  been  induced  to  assent  to  any 
general  or  special  verdict,  or  to  a  finding  on  any  question 
submitted  to  them  by  the  Court,  by  a  resort  to  the  deter- 
mination of  chance,  sucli  misconduct  may  be  proved  by 
the  affidavit  of  any  one  of  the  jurors; 

3.  Accident  or  surprise,  wliich  ordinary  prudence 
could  not  have  guarded  against; 

4.  Newly  discovered  evidence,  material  for  the  party 
making  the  application,  which  he  could  not,  with  reason- 
able diligence,  nave  discovered  and  produced  at  the  trial; 

5.  Excessive  damages,  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice; 

6.  Insufficiency  of  the  evidence  to  iustity  the  verdict 
or  other  decision,  or  that  it  is  against  law; 

7.  Error  in  law,  occurring  at  the  trial  and  excepted 
to  by  the  party  making  the  application. 

Lec.  412.  *When  the  application  is  made  for  a  cause 
mentioned  in  the  first,  second,  third,  and  fourth  subdi- 
visions of  the  last  section,  it  must  be  made  upon  affida- 
vits; for  any  other  cause  it  may  be  made,  at  the  option  of 
the  moving  party,  either  upon  the  minutes  of  the  Court, 
or  a  bill  of  exceptions,  or  a  statement  of  the  case,  pre- 
pared as  hereinafter  provided. 

Sec.  413.  The  party  intending  to  move  for  a  new 
trial  must,  within  ten  days  after  the  verdict  of  the  jury, 
if  the  action  were  tried  by  a  jur^^  or  after  notice  of  the 
decision  of  the  Court  or  referee,  if  the  action  were  tried 
without  a  jury,  file  with  the  Clerk  and  serve  upon  the 
adverse  party  a  notice  of  his  intention,  designating  the 
grounds  upon  which  the  motion  will  be  made,  and 
whether  the  same  will  be  made  upon  affidavits  or  the 
minutes  of  the  Court,  or  a  bill  of  exceptions,  or  a  state- 
ment of  the  case; 

].  If  the  motion  is  to  be  made  upon  affidavits,  the 
moving  party  must,  within  ten  days  after  serving  the 
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notice,  or  such  furtlier  time  as  the  Court  in  which  the  ac- 
tion is  pending,  or  a  Judge  thereof  may  allow,  file  such 
affidavit  with  toe  Clerk,  and  serve  a  copy  upon  the  ad- 
verse party,  .who  shall  have  ten  days  to  file  counter  afii- 
davits,  a  copy  of  which  must  be  served  upon  the  moving 
party. 

2.  If  the  motion  is  to  be  made  upon  a  bill  of  excep-Onbuiofex- 
tions,  and  no  bill  has  already  be^n  settled  as  hereinbefore  **^**^"^ 
provided,  the  moving  party  shall  have  the  same  time  af- 
ter service  of  the  notice  to  prepare  and  obtain  a  settle- 
ment of  a  bill  of  executions,  as  is  provided  after  the  en- 
try of  judfirment,  or  alter  receiving  notice  of  tiuch  entry 

by  Sec  406,  and  the  bill  shall  be  prepared  and  settled 
in  a  similar  manner.  If  a  bill  of  exceptions  has  been 
already  settled  and  filed,  when  the  notice  of  motion  is 
given,  such  bill  shall  be  used  on  the  motion; 

3.  If  the  motion  is  to  be  made  on  a  statement  of  the  On  Btatcment 
case,   the   moving  party   must,   within    ten  days  after 

service  of  the  notice,  or  such  further  time  as  the  Court 
in  which  the  action  is  pending,  or  the  Judge  thereof, 
may  allow,  prepare  a  draft  of  the  statement,  and  serve 
the  same,  or  a  copy  thereof,  upon  the  adverse  part}'.  If 
such  proposed  statement  be  not  agreed  to  by  the  adverse 
party,  he  must,  within  ten  days  thereafter,  prepare 
amendments  thereto,  and  serve  the  same,  or  a  copy  tliere- 
oi\  upon  the  moving  party.  If  the  amendments  be 
adopted,  the  statement  shall  be  amended  accordingly,  and 
then  presented  to  the  Judge  who  tried  or  heard  the 
cause,  for  settlement,  or  be  delivered  to  the  Clerk  of  the 
Court  for  the  Judge.  If  not  adopted,  the  proposed 
statement  and  amendments,  shall,  within  ten  days  there- 
after, be  presented  by  the  moving  party  to  the  Judge, 
njK)n  five  days  notice  to  the  adverse  party,  or  delivered 
to  the  Clerk  of  the  Court  for  the  Judge;  and  thereupon 
the  same  proceedings  for  the  settlement  of  the  statement 
shall  be  taken  by  the  parties,  and  ( 'lerk,  and  Judge,  as 
are  required  for  the  settlement  of  bills  of  exception  by 
Sec  406.  If  the  action  was  heard  bv  a  referee,  the 
same  proceedings  shall  be  had  for  the  settlement  of  the 
statement  by  him  as  are  required  by  that  section  for  the 
settlement  of  bills  of  exception  by  a  referee.  If  no 
amendments  are  served  within  the  time  designated,  or,  if 
served,  are  allowed,  the  proposed  statement  and  amend- 
ments, if  any,  may  be  presented  to  the  Judge  or  referee, 
for  settlement,  without  notice  to  the  adverse  party. 
When  the  notice  of  the  motion  desiirnates  as  the  ground 
of  the  motion,   the  insufficiency  of  the  evidence  to  jus- 
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Same.  tify  the  verdict  or  other  decision,   the  statement  Bhall 

specify  the  particulars  in  which  snch  evidence  is  alleged 
to  be  insnmcieht  When  the  notice  designates  as  the 
ground  of  the  motion,  errors  in  law  occurring  at  the 
trial  and  excepted  to  by  the  moving  party,  tliestatemeut 
shall  specify  the  particular  errors  upon  which  the  party 
will  rely.  If  no  such  specifications  be  made,  the  state- 
ment shall  be  disregarded  on  the  hearing  of  the  motion. 
It  is  the  duty  of  the  Judge  or  referee,  in  settling  tlie 
statement,  to  strike  out  of  it  all  redundant  and  useless 
matter,  and  to  make  the  statement  truly  represent  the 
the  case,  notwithstanding  the  assent  of  the  parties  to 
such  redundant  or  useless  matter,  or  to  any  inacurate 
statement.  When  settled,  the  statement  shall  be  signed 
by  the  Judge  or  referee,  with  his  certificate  to  the  effect 
that  the  same  is  allowed,  and  shall  then  be  filed  with  the 
Clerk. 

court.*^"*^  **^  4.  When  the  motion  is  to  be  made  upon  the  minutes 
of  the  Court,  and  the  ground  of  the  motion  is  the  insuf- 
ficiency of  the  evidence  to  justity  the  verdict  or  other 
decision,  the  notice  of  motion  must  specify  the  particu- 
lars in  which  the  evidence  is  alleged  to  be  insufficient; 
and,  if  the  ground  of  the  motion  be  errors  in  law  occur- 
ring at  the  trial,  and  excepted  to  by  the  moving  party, 
the  notice  must  specify  the  particular  errors  upon  which 
the  party  will  rely.  If  the  notice  do  not  contain  the 
specifications  here  indicated,  when  the  motion  is  made  on 
the  minutes  of  the  Court,  the  motion  must  be  denied. 

to^be^hear^'*  Sec.  414.  The  application  for  a  new  trial  shall  be 
heard  at  the  earliest  practicable  period  after  notice  of  the 
motion,  if  the  motion  is  to  be  heard  upon  the  minutes  ^of 
the  Court,  and  in  other  cases,  after  the  affidavits,  bill  of 
exceptions,  or  statement,  as  the  case  may  be,  are  filed, 
and  may  be  brought  to  a  hearing  upon  motion  of  either 
party.  On  such  hearing  reference  may  be  had  in  all 
cases  to  the  pleadings  and  orders  of  the  Court  on  file,  and 
when  the  motion  is  made  on  the  minutes,  reference  may 
also  be  had  to  any  depositions,  documentary  evidence, 
and  phonographic  report  of  the  testimony  on  file. 

mlS*n^^M'to      Sec.  415.     The  judgment  roll  and  the  affidavits,  or 

begged  on  ai>-  bin  of  exceptions,  or  statement,  as  the  case  may  be,  used 
on  the  hearing,  with  a  copy  of  the  order  made,  shall  con- 
stitute the  record  to  be  used  on  appeal  from  the  order 
granting  or  refusing  a  new  trial,  unless  the  motion  be 
made  on  the  minutes  of  the  Court,  and  in  that  case  the 
judgment  roll  and  a  statement  to  be  subsequently  pre- 
pared, with  a  copy  of  the  order,  shall  constitute  the 
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record  Oil  appeal.  Snch  subsequent  statement  shall  be  sub5jequent 
proposed  by  the  party  appealing,  or  intending  to  appeal,  *^^*^°^^'*^'- 
within  ten  days  after  the  entry  of  the  order,  or  such 
further  time  as  the  Court  in  which  the  action  is  pending, 
or  a  Judge  thereof,  may  allow,  and  the  same  or  a  copy 
thereof  be  served  upon  the  adverse  party,  who  shall  have 
ten  days  tliereafter  to  prepare  amendments  thereto,  and 
serve  the  same,  or  a  copy  thereof,  upon  the  party  ap- 
pealing, or  intending  to  appeal;  and  thereafter  proceed- 
ings sliall  be  had,  and  within  like  periods,  for  the 
settlement  of  the  statement,  as  provided  by  Sec.  413,  but 
the  statement  shall  only  contain'  the  grounds  argued 
before  the  Court  for  a  new  trial,  and  so  much  ot  the 
evidence  or  other  matter  as  may  be  necessary  to  explain 
them;  and  it  shall  be  the  duty  of  the  Judge  to  exclude 
all  other  evidence  or  matter  from  the  statement. 

Sec.  416.  The  verdict  of  a  jury  may  also  be  vacated,  nw^^»^^^ 
and  a  new  trial  granted  by  the  Court,  in  which  the  action 
is  pending,  on  its  own  motion,  without  the  application 
of  either  of  the  parties,  when  there  has  been  such  a  plain 
disregard  by  the  jury  of  the  instructions  of  the  Court, 
or  the  evidence  in  the  case,  as  to  satisfy  the  Court  that 
the  verdict  was  rendered  under  a  misapprehension  of  such 
instructions,  or  under  the  influence  of  passion  or  pre- 
judice. The  order  of  the  Court  may  be  reviewed  on  ^{2^1^°^  '•^ 
appeal  in  the  same  manner  as  orders  made  on  motions 
for  a  new  trial,  and  a  statement  to  be  used  on  such 
appeal  may  be  prepared  in  the  same  manner  as  state- 
ments after  a  motion  is  heard  upon  the  minutes  of  the 
Court,  as  provided  in  Sec.  415. 

Sec.  417.     When   the  action  is  tried  by  a  District  Motion,  where 
Judge  in  his  district,  out  of  the  county  of  his  residence,  ™*y  *>«*»«*«*• 
the  motion  for  a  new  trial   may,  upon  the  consent  of 
parties,  be  brought  to  hearing  before  such  Judge   at 
chambers,   or    in   o])en   Court,   in  the  county  of   his 
residence,  or  in  any  other  county. 


CHAPTER  XXVIIL 

MANNER  OF  GIVING  AND  ENTERING  JUDGMENT. 

SBcnoN  418.   Judjrmeiit  to  be  entered  in  twenty-four  hours,  etc. 
419.    Case  may  be  brought  before  the  ('ourt  for  arfniment 
420    When  counter  claim  established  exceeds  i  lidntiflT's  demand. 
42L    In  replevin,  Judgment  t    be  in  the  alternative,  and  with  dam- 
ages.   Gold  coin  or  currency  Judgment. 
422.    Judgment  book  to  be  kept  by  the  Clerk. 
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423.  If  a  party  die  after  verdict  judgment  may  be  entered,  but  not  to 

be  a  lien. 

424.  Judgment  roll,  what  to  oonstitute. 

425.  Judgment  lien,  when  it  begins  and  when  it  expires. 
426     Docket,  how  kept,  and  what  to  contain. 

427.  Docket  to  be  open  to  inspection  without  charge. 

428.  Transcript  to  be  filed  in  any  oounty,  and  Judgment  to  become  a 

lien  there. 

429.  Satisfaction  of  a  Judgment,  how  made 

Section  418.  When  trial  bj  jury  has  been  had,  judg- 
ment must  be  entered  by  the  Clerk,  in  conformity  to 
the  verdict,  within  twenty-four  hours  after  the  rendition 
of  the  verdict,  unless  the  Court  order  the  case  to  be  re- 
served for  argument  or  further  consideration,  or  grant  a 
stay  of  proceedings. 

Seo.  419.  When  the  case  is  reserved  for  argument 
or  further  consideration,  as  mentioned  in  the  last  section, 
it  may  be  brought  by  either  party  before  the  Court  for 
argument. 

Sec.  420.  If  a  counter  claim,  established  at  the  trial, 
exceed  the  plaintiff's  demand,  judgment  for  the  defend- 
ant must  be  given  for  the  excess;  or  if  it  appear  that  the 
defendant  is  entitled  to  any  other  affirmative  relief,  judg- 
ment must  be  given  accordingly. 

Skc.  421.  in  an  action  to  recover  the  possession  of 
personal  property,  judgment  for  the  plaintiff  may  be  for 
the  possession  or  the  value  thereof,  in  case  a  delivery  can 
not  be  had,  and  damages  for  the  detention.  If  the  prop- 
erty has  been  delivered  to  the  plaintiff,  and  the  defendant 
claim  a  return  thereof,  judgment  for  the  defendant  may 
be  for  a  return  of  the  property  or  the  value  thereof,  in 
case  a  return  cannot  be  had,  and  damages  for  taking  and 
withholding  the  same.  In  an  action  on  a  contract  or 
obligation  in  writing,  for  the  direct  payment  of  money, 
made  payable  in  a  specified  kind  of  money  or  currency, 
judgment  for  the  plaintiff,  whether  it  be  by  default  or 
after  verdict,  may  follow  the  contract  or  obligation,  and 
be  made  payable  in  the  kind  of  money  or  currency 
specified  therein;  and  in  all  actions  for  the  recovery  of 
money,  if  the  plaintiff  allege  in  his  complaint  that  the 
same  was  understood  and  agreed  by  the  respective  parties 
to  be  payable  in  a  specified  kind  of  money  or  currency, 
and  this  fact  is  admitted  by  the  default  of  the  defendant 
or  established  by  evidence,  the  judgment  for  the  plaintiff 
must  be  made  payable  in  the  kind  of  money  or  currency 
BO  alleged  in  the  complaint;  and  in  an  action  against 
any  person  for  the  recovery  of  money  received  by  such 
person  in  a  fiduciary  capacity,  or  to  the  use  of  another, 
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iud^iiient  for  the  plaintiff  must  be  made  payable  in  the 
kind  of  money  or  cnrrency  bo  received  by  such  a  person. 

Sec.  422.  The  Clerk  must  keep,  with  the  records  of  J^g™« 
the  Court,  a  book  to  be  called  the  "judgment  book,"  in  kept  by 
which  judgments  must  be  entered.  ^^®'^* 

Sec.  423.     If  a  party  die  after  a  verdict  or  decision  if «  P'^^^ie 
upon  any  issue  of  fact,  and  before  judgment,  the  Court  judgment 
may  nevertheless  render  judgment  thereon.     Such  judg-  ^ler^,  but 
ment  is  not  a  lien  on  the  real  property  of  the  deceased  {jgn^^* 

Earty,  but  is  payable  in  the  course  of  administration  on 
is  estate. 

Sec.  424.     Immediately  after  entering  the  judgment.  Judgment 
the  Clerk  must  attach  together  and  file  trie  following  pa-  conatuutea. 
pers,  which  constitute  the  judgment  roll: 

1.  In  case  the  complaint  be  not  answered  by  any  de- 
fendant, the  summons,  with  the  aflBdavit  or  proof  of  ser- 
vice, and  the  complaint,  with  a  memorandum  indorsed 
thereon  that  the  default  of  the  defendant  in  not  answer- 
ing was  entered,  and  a  copy  of  the  judgment; 

2.  In  all  other  cases,  the  pleadings,  a  copy  of  the  ver- 
dict of  the  jury,  or  finding  of  the  Court,  or  referee,  all 
bills  of  exceptions  taken  and  filed,  and  a  copy  of  any  or- 
der made  on  demurrer,  or  relating  to  a  change  of  parties, 
and  a  copy  of  the  judgment.  If  there  are  two  or  more 
defendants  in  the  action,  and  any  one  of  them  has  al- 
lowed judgment  to  pass  against  him  by  default,  the  sum- 
mons, with  proof  of  its  service  upon  such  defendant,  must 
also  be  added  to  the  other  papers  mentioned  in  this  sub- 
division. 

Sec.  425.     Immediately  after  filing  a  judgment  roll,  Jucigment 
the  Clerk  must  make  the  proper  entries  of  the  judgment,  begiui  and 
under  appropriate  heads,  in  the  docket  kept  by  him;  and  >^ ^^'" ^^P^^es. 
from  the  time  the  judgment  is  docketea  it  becomes  a 
lien  upon  all  the  real  property  of  the  judgment  debtor, 
not  exempt  from  execution,  in  the  county,  owned  by  him 
at  the  time  or  which  he  may  afterwards  acquire,  until  the 
lien  expires.     The  lien  continues  for  two  years  unless  the 
judgment  be  previously  satisfied. 

Skc.  426.    ^he  docket  mentioned  in  the  last  section  is  Docket,  how 
a  book  which   the  Clerk  keeps  in  his  office,  with  each  uf Eomainr'^** 

J  age  divided  into  eight  columns,  and  headed  as  follows: 
udgraent  debtors;  judgment  creditors;  judgment — time 
of  entry;  where  entered  in  judgment  book;  appeals — 
when  taken;  judgment  of  appellate  Court;  satisfaction 
of  judgment;  when  entered.  If  judgment  be  for  the 
recovery  of  money  or  damages,  the  amount  must  be 
stated  in  the  docket  under  the  head  of  judgment;  if  the 
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judgment  be  for  any  other  relief,  a  memorandum  of  the 
general  character  of  the  relief  granted  must  be  atated. 
'^he  names  of  the  defendants  must  be  entered  in  alpha- 
betical order, 
J-<Jetto  be        Sec.  427.    The  docket  kept  by  the  Clerk  is  open  at  all 
insF«cUoii       times,  during  office  hours,  for  the  inspection  of  the  pub- 
charge  lie,  without  charge.     The  Clerk  must  arrange  the  sev- 
eral dockets  kept  by  him  in  such  a  manner  as  to  facili- 
tate their  inspection. 
TnuiMriptto        Sec.  428.     A  transcript  of  the  original  docket,  oerti- 
any  couiSy.     fled  by  the  Clerk,  may  be  filed  with  the  Recorder  of  any 
to  biSfmS'r*  other  county,  and  from  the  time  of  the  filing  the  judg- 
uen there.       ment  becomes  alien  upon  all  the  real  property  of  the 
judgment  debtor,  not  exempt  from  execution,  in  such 
county,  owned  by  him  at  the  time,  or  which  he  may 
afterwards,  and  before  the  lien  expires,  acquire.     The 
lien  continues  for  two  years,  unless  tne  judgment  be  pre- 
viously satisfied, 
satsiraction         Sec.  429.    Satisfaction  of  a  judgment  may  be  entered 
howmade?^    in  the  clcrk's  docket  upon  an  execution  retunied  satis- 
fied, or  upon  an  acknowledgment  of  satisfaction  filed  with 
the  Clerk,  made  in  the  manner  of  an  acknowledgment  a 
conveyance  of  real  property,  by  the  judgment  creditor,  or 
by  his  indorsement  on  the  face,  or,  on  tne  margin  of  the 
record  of  the  judgment,  or  by  the  attorney,  unless  a  revo- 
cation of  his  authority  is  filed.     Whenever  a  judgment 
is  satisfied  in  fact,  otherwise  than  upon  an  execution, 
the  party  or  attorney  must  give  such  acknowledgment, 
or  make  such  indorsement,  and,  upon  motion,  the  Court 
may  compel  it,  or  may  order  the  entry  of  satisfaction 
to  be  made  without  it. 


CHAPTER  XXIX. 

THE  EXECUTION. 

SicnoN  490.    Within  what  time  execution  may  iasae. 

48L  Who  may  issue  the  execution,  its  form,  to  whom  directed,  and 
what  it  shall  require. 

482.    When  made  returnable. 

488.    Money  Judgments  and  othen,  how  enforced. 

434.    Execution  after  five  yean. 

433.  When  execution  may  issue  against  the  property  of  a  party  after 
his  death. 

486.    Execution,  how  and  to  whom  issued. 

437.  What  shall  be  liable  to  be  seised  in  execution.  Not  to  be  affect- 
ed till  a  levy  is  made. 

488  When  property  is  claimed  by  a  third  party,  how  the  right  of 
property  is  tried. 
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489.    Married  woman.  « 

440.  What  exempt  fh>m  execution. 

441.  Writ,  how  executed. 

442.  Notice  of  eale  under  execution  how  given. 

448.  Selling  without  notice,  what  penalty  attached. 
444.    f  ales,  how  conducted. 

415.    it  purchaser  refUses  to  pay  purchase  money,  what  proceed} ngi. 

446.  Officer  may  reflise  bid. 

447.  These  two  sections  not  to  make  officer  liable  beyond  a  certain 

amount. 
448L    Personal  property  capable  of  manual  delivery,  how  delivered  to 
purchaser. 

449.  PerBonal  property  not  capable  of  manual  delivery,  how  sold  and 

delivered. 

450.  Real  property,  when  absolute  sale  or  not.    In  the  latter  case, 

what  the  certificate  must  contain. 

451.  Beal  property  so  sold,  by  wiiom  it  may  be  redeemed. 

452.  When  it  may  be  redeemed,  and  redemption  money. 

458.    When  Judgment  debtor  or  other  redemptloner  may  redeem. 

454.  In  cases  of  redemption,  to  whom  the  payments  are  to  be  made. 

455.  What  a  redemptloner  must  do  in  order  to  redeem. 

456w    Until  the  expiration  of  redemption  time  Court  may  restrain 
waste  on  the  property.    What  considered  waste. 

457.  Rents  and  profits. 

458.  If  purchaser  of  real  property  be  evicted  for  irregularities  in  sale, 

what  he  may  recover,  and  fW>m  whom. 

459.  Party  who  pays  more  than  his  share  may  compel  contribution. 

SscnoN  430.     The  party  in  whose  favor  judgment  is  within 
^ven,  may,  at  anytime  within  five  years  after  tiie  entry  ScecuUm? 
thereof,  have  a  writ  of  txecution  issued  for  its  enforce-  »»«y  *»"«• 
ment 

Sec.  431.     The  writ  of  execution  must  be  issued  in  who  may 
the  name  of  the  people,  sealed  with  the  seal  of  the  Court,  executiion 
and  subscribed   by  the   Clerk,  and  be  directed  to  theit^iorm. 
Sheriff,  and  it  must  intellitribly  refer  to  the  judgment,  directed! 
stating  the  Court,  the  county  where  the  judgment  roll  isft"hiii**' 
filed,  and  if  it  be  for  money,  the  amount  thereof,  and  the««i»^*"^ 
amount  actually  due  thereon,  and  if  made  payable  in  a 
specified  kind  of  money  or  currency,  as  provided  in  Sec- 
tion 421,  the  execution  must  also  state  the  kind  of  money 
or  currency  in  which  the  judgment  is  payable,  and  must 
require  the  Sheriff  substantially  as  follows: 

1.  If  it  be  against  the  property  of  the  judgment 
debtor,  it  must  require  the  Sheriff  to  satisfy  the  jud|^- 
ment,  with  interest,  out  of  the  personal  property  of  such 
debtor,  and  if  sufficient  personal  property  cannot  be 
found,  then  out  of  his  real  property;  or  if  the  judgment 
be  a  lien  upon  real  property,  tlien  out  of  the  real  prop- 
erty belonging  to  him  on  the  day  when  the  judgment 
was  docketed,  or  at  any  time  thereafter  ;  or  if  the  execu- 
tion be  issued  to  a  county  other  than  the  one  in  which 
the  judgment  was  recovered,  on  the  day  when  the  trans- 
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cript  of  the  docket  was  filed  in  the  office  of  the  Recorder 
of  such  county,  stating  such  day,  or  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  tlie 
hands  of  the  personal  representatives,  heirs,  devisees, 
legatees,  tenants,  or  trustees,  it  must  require  the  Sheriff 
to  satisfy  the  judgment,  with  interest,  out  of  such  prop- 
erty; 

3.  If  it  be  against  the  person  of  the  judgment  debtor, 
it  must  require  the  Sheriff  to  arrest  such  debtor  and 
commit  him  to  the  jail  of  the  county  until  he  pay  the 
judgment,  with  interest,  or  be  discharged  acconiing  to 
law; 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a 
specified  kind  of  money  or  currency,  as  provided  in  Sec- 
tion 421,  it  must  also  require  the  Sheriff  to  satisfy  the 
same  in  the  kind  of  money  or  currency  in  which  tlie 
judgment  is  made  payable,  and  the  Sheriff  must  refuse 
payment  in  any  otlier  kind  of  money  or  currency;  and 
in  case  of  levy  and  sale  of  the  property  of  the  judjjjmeiit 
debtor,  he  must  refuse  payment  from  any  purchaser  at 
such  sale  in  any  other  kind  of  money  or  currency  than 
that  specified  in  the  execution.  The  Sheriff  collecting 
money  or  currency  in  the  manner  required  by  this  Chap- 
ter, must  pay  to  the  plaintiff  or  party  entitled  to  Tecover 
the  same,  the  same  kind  of  money  or  currency  received 
by  him,  and  in  case  of  neglect  or  refusal  so  to  do,  he  sliall 
be  liable  on  his  official  bond  to  the  judgment  creditor  in 
three  times  the  amount  of  the  money  so  collected; 

5.  If  it  be  for  the  delivery  of  the  possession  of  real 
or  personal  property,  it  must  require  the  Sheriff  to 
deliver  the  possession  of  the  same,  describing  it,  to  the 
party  entitled  thereto,  and  may  at  the  same  time  require 
the  Sheriff  to  satisfy  any  costs,  dama2;es,  rents,  or  profits 
recovered  by  the  same  judgment,  out  of  tlie  personal 
property  of  the  person  against  whom  it  was  rendered,  and 
the  value  of  the  property  for  wliich  the  judgment  was 
rendered  to  be  specified  therein  if  a  delivery  tliereof  can- 
not be  had;  and  if  sufficient  personal  property-  cannot  he 
found,  then  out  of  the  real  property,  as  provided  in  the 
first  subdivision  of  this  section. 

Skc.  432.  The  execution  may  be  made  returnable,  at 
any  time  not  less  than  ten  nor  more  than  sixty  days  af- 
ter its  receipt  by  the  Sheriff,  to  the  Clerk  with  whom  the 
judgment  roll  is  filed.  When  the  execution  is  returned, 
tne  Clerk  must  attacli  it  to  the  judgment  roll.  If  any 
real  estate  be  levied  upon,  the  Clerk  must  record  the  ex- 
ecution and  the  return   thereto  at  large,  and  certify  the 
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same  nnder  his  hand  as  true  copies,  in  a  book  to  be  same, 
called  the  "execution  book,"  which  book  must  be  indexed, 
with  the  names  of  the  plaintitl's  and  defendants  in  execn- 
tion  alphabetically  arranged,  and  kept  open  at  all  times 
during  ofHce  hours  for  the  inspection  of  the  public,  with- 
ont  charge.  It  is  evidence  of  the  contents  of  the  origi- 
nals whenever  they,  or  any  part  thereof,  may  be  destroyed 
or  mutilated. 

Sec.  433.  When  the  judgment  is  for  money,  or  the  Judgment 
possession  of  real  or  pei'sonal  property,  the  same  may  be  SrwiJ^*^ 
enforced  by  a  writ  of  execution;  and  if  the  judgment d^dant 
direct  that  the  defendant  be  arrested,  the  execution  may 
issue  against  the  person  of  the  judgment  debtor,  after 
the  return  of  an  execution  against  his  property  unsatis- 
fied in  whole  or  part;  when  the  judgment  requires  the 
sale  of  property,  the  same  may  be  enforced  by  a  writ  re- 
citing such  judgment,  or  the  material  parts  ttiereof,  and 
directing  the  proper  officer  to  execute  the  judgment,  by 
making  the  sale  and  applying  the  proceeds  m  conformity 
therewith;  when  the  judgment  reauires  the  performance 
of  any  other  act  than  as  above  designated,  a  certified 
copy  of  the  judgment  may  be  served  upon  the  party 
against  whom  the  same  is  rendered,  or  upon  the  person 
or  officer  required  thereby  or  by  law  to  obey  the  same, 
and  obedience  thereto  may  be  enforced  by  the  Court. 

Sec.  434.     In  all  cases  other  than  for  the  recovery  of  Execution 
money,  the  judgment  may  be  enforced  or  carried  into  ex-  JSL*^* 
eciition  after  the  lapse  of  five  years  from  the  date  of  its 
entry,  by  leave  of  the  Court,  upon  motion,  or  by  judg- 
ment for  that  purpose,  founded  upon  supplemental  plead- 
ing. 

Sec.  435.     Notwithstanding  the  death  of  a  party  after  when  exeeu- 
the  judgment,  execution  thereon  may  be  issued,  or  it  J^i^*the""* 
may  be  enforced,  as  follows:  mS^^/* 

1.  In  the  case  of  the  death  of  the  judgment  creditor,  fi^aeath. 
upon  the  application  of  his  executor  or  administrator,  or    . 
Bnccessor  in  interest; 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  the 
jndgment  be  for  the  recovery  of  real  or  personal  prop- 
erty, or  the  enforcement  of  a  lien  thereon. 

Seo.  436.     Where  the  execution  is  against  the  prop-  Execution, 
erty  of  the  judgment  debtor,  it   may  he  issued  to  the  whomtesucd. 
Sheriff  of  any   county  in   the  Territory.     Where  it  re- 
qnires  the  delivery  of  real  or  personal  property,  it  must 
be  issued  to  the  Sheriff  of  the  county  where  the  property, 
or  some  part  thereof,  is  situated.     Executions  may  be 
issued,  at  the  same  time,  to  different  counties. 
7 
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whatshaii  Se3.  437.     All  goods,   chattels,   moneys,    and  other 

besetzedin  property,  both  real  and  perional,  or  any  interest  therein 
ezecudon.  ^f  ^]^q  judgment  debtor,  not  exempt  by  law,  and  all 
property  and  rights  of  property,  seized  and  held  under 
attachment  in  the  action,  are  liable  to  execution.  Shares 
and  interests  in  any  corporation  or  company,  and  debts 
and  credits,  and  all  otiier  property,  botn  real  and  per- 
sonal, or  any  interest  in  either  real  or  personal  property, 
and  all  other  property  not  capable  of  manual  delivery, 
may  be  attached  on  execution,  in  like  manner  as  upon 
writs  of  attachments.  Gold  dust  must  be  returned  by 
the  officer  as  so  much  money  collected,  at  its  current 
Nottobe^       value,  without  exposins:  the  same  to  sale.     Until  a  lew, 

affected  till  a  '         .  t,     it     l    Pi      ^i  i.» 

levy  is  made,    property  IS  not  anected  by  the  execution. 

When  property     Seo.  438.     If  the  proper.'v  levied  on  be  claimed  by  a 

n  clalineu  bv  a  «  " 

third  pany.  third  persou  as  his  property,  the  Sheriff  may  summon  from 
of pro^rty^fi^* his  couuty  six  pcrsons  qualified  as  jurors,  between  the 
tried.  parties,  to  try  the  validity  of  the  claim.     lie  must  also 

give  notice  of  the  claim  and  of  the  time  of  trial  to  the 
plaintiff,  who  may  appear  and  contest  the  claim  before 
thejury.  The  jury  and  tlie  witnesses  must  Le  swo.n 
by  the  Sheriff,  and  if  tlieir  verdict  be  in  favor  of  the 
claimant  the  Sheriff  may  relinquish  the  levy,  unless  the 
judgment  creditor  give  him  a  sufficient  indemnity  for 
proceeding  thereon.  The  fees  of  the  jury,  the  Sheriff, 
and  the  witnesses  must  be  paid  by  the  claimant,  if  the 
verdict  be  against  him;  otherwise  by  the  plaintiff.  Each 
party  must  deposit  with  the  Sheriff,  before  the  trial,  the 
amount  of  his  fees,  and  the  fees  of  the  jury,  and  the 
Sheriff  must  pay  the  same  to  the  prevailing  party. 
Propertvof  Sec.  439.     All  real  and  personal  estate  belonffinff  to 

married  .j  *.*.1a*  ri  'a. 

woman  exempt  any  married  woman  at  the  time  or  her  marriaj:e,  or  to 

ftomcxecu-     ^-Jiich  she  subsequeutl}'  becomes  entitled   in  her  own 

rii^ht.  and  all  the  rents,  issues  and  profits  thereof,  and 

all  compensation  due  or  owing  for  her  personal  servicej, 

is  exempt  from  execution  against  her  husband. 

What  exempt       Sec.  440.     The   foUowinfl:  property   is  exempt  from 

fix>mexecu-  ..  i.         i.        •        ..i        ^.      •'         .   n  -j    j 

lion.  execution,  except  as  herein  otlierwise  specially  provided; 

1.  Chairs,  tables,  desks,  and  books,  to  the  value  of 
two  hundred  dollars,  belonging  to  the  judgment  debtor; 

2.  Necessary  household,  table,  and  kitchen  furniture 
belonging  to  the  judgment  debtor,  including  one  sow- 
ing machine,  in  actual  use  in  a  family,  or  belonging  to  a 
woman;  stoves,  stovepipe,  and  stove  furniture,  wearing 
apparel,  beds,  bedding  and  bedsteads,  hanging  pictures, 
oil  paintings  and  drawings,  drawn  or  painted  by  any 
member  of  the  family,  and  family  portraits  and  their 
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necessary  frames,  provisions,  actually  provided  for  indi-  same. 
vidual  or  family  use,  sniBcient  for  three  months;  two 
cows,  with  their  sucking  calves,  and  two  hogs,  with  their 
sucking  pigs; 

3.  The  farming  utensils  or  implements  of  husbandry 
of  a  farmer,  not  exceeding  in  value  the  sum  of  three 
hundred  dollars;  also,  two  oxen  or  two  horses,  or  two 
mules  and  their  harness,  one  cart  or  wagon,  and  food  for 
such  oxen,  horses,  or  mules,  for  one  month;  also,  all  seed 

fjrain  or  vegetables  actually  provided,  reserved,  or  on 
land  for  the  purpose  of  planting  or  sowing  at  an}'  time 
within  the  enduing  six  months,  not  exceeding  in  value 
the  sum  of  two  hundred  dollars; 

4.  Tools  or  implements  of  a  mechanic  or  artisan 
necessary  to  carry  on  his  trade,  not  exceeding  in  value 
the  snm  of  five  hundred  dollars;  the  notarial  seal  and 
records  of  a  Notarv  Public;  the  instruments  and  chest 
of  a  surgeon,  physician,  surveyor  and  dentist,  necessary 
to  the  exercise  of  their  profession,  with  their  scientific 
and  professional  libraries;  the  law  professional  libraries 
and  ofiice  furniture  of  attorneys,  counselors,  and  Judges, 
and  the  libraries  of  ministers  of  the  gospel; 

6.  The  cabin  or  dwelling  of  a  miner,  not  exceeding 
in  value  the  sum  of  five  hundred  dollars;  also,  his  sluices, 
pipes,  hose,  windlass,  derrick,  cars,  pumps,  and  tools  not 
exceeding  in  value  two  hundred  dollars. 

6.  Two  oxen,  two  horses,  or  two  mules,  and  their  har- 
ness; and  one  cart  or  wagon,  one  dray  or  truck,  by  the 
use  of  which  a  cartman,  drayman,  truckman,  huckster, 
peddler,  Iiackman,  teamster,  or  other  laborer  habitually 
earns  his  living;  and  one  horse,  with  vehicle  and  harness, 
or  other  equipments,  used  by  a  physician,  surgeon,  or 
minister  of  the  gospel,  in  making  his  professional  visits, 
with  food  for  ^uch  oxen,  horses, or  mules  for  one  month; 

7.  The  earnings  of  the  judgment  debtor  for  his  per- 
sonal services,  rendered  at  any  time  within  thirty  days 
next  preceding  the  levy  of  execution,  or  levy  of  attach- 
ment, when  it  appears,  by  the  debtor's  affidavit  or  other- 
wise, that  such  earnings  are  necessary  for  the  use  of  his 
family,  residing  in  this  Territory,  supported  wholly  or  in 
part  by  his  labor; 

8.  The  shares  held  by  a  member  of  a  homestead 
association  duly  incorporated,  not  exceeding  in  value  one 
tliousand  dollars — if  the  person  holding  the  share  is  not 
the  owner  of  a  homestead  under  tlie  laws  of  this 
Territory; 

9.  All  moneys,  benefits,  privileges,  or  immunities 
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Same.  accruing,  or  in  any  ninnner  growing  out  of  any  life 

insnrance  on  tlie  life  of  the  debtor,  to  an  amount  repre- 
sented by  an  annual  premium  not  exceeding  two  hunared 
and  fifty  dollars; 

10.  All  fire  engines,  hooks  and  ladders,  with  the  carts, 
trucks,  and  carriages,  hose,  buckets,  implements,  and 
apparatus  thereto  appertaining,  and  all  furniture  and 
uniforms  of  any  fire  company  or  department  organized 
under  any  law  of  this  Territory; 

11.  All  arms,  uniforms,  and  accouterments  required 
by  law  to  be  kept  by  any  person;  also  one  gun; 

'  12.  All  Court  Houses,  Jails,  public  ofiSces  and  build- 
ings, lots,  grounds  and  personal  property,  the  fixtures, 
furniture,  ^oks,  papers,  and  appurtenances  belonging 
and  pertaining  to  the  Court  House,  Jail,  and  public 
offices  belonging  to  any  county  of  this  Territory,  and  all 
cemeteries,  public  squares,  parks,  and  places,  public 
buildings,  town  halls,  markets,  buildings  for  the  use  of 
fire  departments  and  military  organizations,  and  the  lots 
and  grounds  tliereto  belonging  and  appertaining,  owned 
or  held  by  any  town  or  incorporated  city,  or  dedicated  by 
such  town  or  city  to  health,  ornament,  or  public  use,  or 
for  the  use  of  any  fire  or  military  company  organized  un- 
der the  laws  of  this  Territory;  but  no  article  or  species 
of  property  mentioned  in  this  section  is  exempt  from 
execution  issued  upon  a  judgment  recovered  for  its  price, 
or  upon  a  mortgage  thereon. 
Writ,  how  cxe-  Sec.  441.  The  Sheriff  must  execute  the  writ  against 
cnted.  ^1^^  property  of  the  judgment  debtor,  by   levying  on  a 

sufficient  amount  of  property,  if  there  be  sufficient;  col- 
lecting or  selling  the  things  in  action,  and  selling  the 
other  property,  and  paying  to  the  plaintiff  or  his  attorney 
so  much  of  the  proceeds  as  will  satisfy  the  judgment. 
Any  excess  in  the  proceeds  over  the  judgment  and  ac- 
cruing costs,  must  be  returned  to  the  judgment  debtor, 
unless  otherwise  directed  by  the  judgment  or  order  of 
the  Court.  When  there  is  moi'e  property  of  the  judg- 
ment debtor  than  is  sufficient  to  satisfy  the  judgment  and 
accruing  costs  within  tlie  view  of  the  Sherifl^,  he  must 
levy  only  on  such  part  of  the  property  as  the  judgment 
debtor  may  indicate,  if  the  property  indicated  be  amply 
sufficient  to  satisfy  the  judgment  and  costs. 
Notice  of  sale,  Sec.  442.  Before  the  sale  of  the  property  on  execu- 
ow  g  von       ^.^^^  notice  thereof  must  be  given,  as  follows: 

1.     In  case  of  perishable  property,  by  posting  written 
notice  of  tlie   time   and   place   of  sale  in  three  public- 
places   of  the   precinct  or  city  where  the  sale  is  to  take 
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place,  for  snch   time  as  may  be  readonable,  considering  same, 
the  character  and  condition  of  the  property; 

2.  In  case  of  other  personal  property,  by  posting  a 
similar  notice  in  three  public  places  in  the  precinct  or 
city  where  t)ie  sale  is  to  take  place,  for  not  less  than  five 
nor  more  than  ten  days; 

3.  In  case  of  real  property,  by  posting  a  similar  no- 
tice, particularly  describing  the  property,  fi»r  twenty 
days,  in  three  public  places  of  the  precinct  or  city  where 
the  property  is  situated,  and  also  where  the  property  is 
to  be  sold,  and  publishing  a  copy  thereof  once  a  week  for 
the  same  period,  in  some  newspaper  published  in  the 
county,  if  tiiere  be  one; 

4.  When  the  judgment  under  which  the  property  is 
to  be  sold  is  made  payable  in  a  specified  kind  of 
money  or  currency,  the  several  notices  required  by  this 
section  must  state  the  kind  of  money  or  currency  in 
which  bids  may  be  made  at  such  sale,  which  must  be  the 
same  as  that  specified  in  the  judgment. 

Sec.  443.     An  officer  selling  without  the  notice  pre-  scuingwinmut 
scribed  by  the  last  section  forfeits  five  hundred  dollars  to  ^nafty  aL"^ 
the  aggrieved  party,  in  addition  to  his  actual  damages;  ^^**®**' 
and  a  jKTson  willfully  taking  down  or  defacing  the  no- 
tice posred,  if  done  before  the  sale  or  the  satisfaction  of 
the  judgment  (if  the  judgment  be  satisfied  before  sale), 
lorieits  five  hundred  dollars. 

Sec.  444.     All  sales  of  property  under  execution  mustsa'e^  how 
be  made  at  auction,  to  the  highest  bidder,  between  the  ^°*^"«^*^- 
hours  of  nine  in  the  morning  and  five  in  the  afternoon. 
After  sufficient  property  has  been  sold  to  satisfy  the  exe- 
cution, no  more  can  be  sold.     Neither  the  officer  holding  Neither  the 
the  execution  nor  his  deputy  can  become  a  purchaser,  or  SucilnK^rnor 
be  interested  in  any  purchas«k  at  such  sale.     When  the  J^*  **«pyy' J<? 
sale  IS  ot  personal  property,  capable  of  manual  delivery, 
it  must  be  within  view  of  those  who  attend  the  sale,  and  2)^ii"proi>?riy, 
be  sold   in   such  parcels    as    are  likely  to  bring   the  iiow  sjia. 
highest  price;  and  when  the  sale  is  of  real  property,  con- 
sisting of  several  known  lots  or  parcels,  they  must  be 
sold  separately',  or  when  a  portion  of  such  real  property  is 
claimed  by   a  third  person,  and  he  requires   it  to  be 
sold  separately,  such   portion  must  be  thus  sold.     The  J'"^^"®?/ 
judgment  debtor,  if  present  at  the  sale,  may  also  direct  ent,  may  dlrci 
the  order  in  which   property,  real  or  personal,  shall  be2J^**[heoffiwr 
sold,  when  such  jiroperty  consists  of  several  known  lots  »^^{pj|^*  *»*■ 
or  parcels,  or  of  articles  which  can  be  sold  to  advantage 
separately,  and  the  sherifi' must  follow  such  directions. 


[f  prci»- 
f  direct 
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I'rococd  ngson      Sec.  445.     If  a  purchaser  refuse  to  pay  the  amount 

chMer  to  pay '"  bid  by  him  for  property  struck  off  to  him  at  a  sale  under 

moneyf*         executiou,  the  officer  may  again  sell  the  property  at  any 

time  to  the  highest  bidder,  and  if  any  loss  be  occasioned 

thereby,  the  officer  may  recover  the  amount  of  such  loss, 

with  costs,  from  the  bidder  so  refusing,  in  any  court  of 

competent  jurisdiction. 

When  sheriff       8ec.  446.     When  a    purchaser    refuses  to   pay,    the 

ma   reAmebid.     «.  -itj*  /•  .i  i»x  -i-i- 

omcer  may,  m  his  discretion,  thereafter  reject  any  subse- 
quent bid  of  such  person. 
These  two  Seo.  447.     The  two  preceding  sections  must  not  be 

make^offlcer    coustrued  to  make  the  omcer  liable  for  any  more  than  the 
liable,  etc       amount  bid  by  the  second  or  subsequent  purchaser,  and 
the  amount  collected  from  the  purchaser  refusing  to 

pay. 

Pereonai  prop-  Seo.  448.  When  the  purchaser  of  any  personal  prop- 
mantm?d^Hv*-^  ©rty  capable  of  manual  delivery  pays  the  purchase  money, 
oreV\Tpur-^  ^'^®  officer  making  the  sale  must  deliver  to  the  purchaser 
chaser.  the  property,  and,  if  desired,  execute  and  deliver  to  him 

a  certificate  of  the  sale.  Such  certificate  conveys  to  the 
purchaser  all  the  right  which  the  debtor  had  in  such 

{)roperty  on  the   day  the  execution  or  attachment  was 
evied. 

Personal  prop-  Sec.  449.  When  the  purchaser  of  any  personal  prop- 
erty not  capa-      .  ,  i  i       i*  i    j   i  •  \.i.  i       ^ 

bie  of  manual  erty  not  capable  ot  manual  delivery  pays  the   purchase 
■l?id^ank  d<r  money,  the  officer  making  the  sale  must  execute  and  de- 
livered, liver  to  the  purchaser  a  certificate  of  sale.     Such  certifi- 
cate conveys  to  the  purchaser  all  the  right  'which  the 
debtor  had  in  such  property  on  the  day  the  execution  or 
attachment  was  levied. 
Real  property.     Sec.  450.     Upon  a  Sale  of  real  property,  the  purchaser 

when  absolute  r       x^       v '  ■ 

gaieor  not       is  Substituted  to,  and  acquires  all  the  right,  title,  interest 

and  claim  of  the  judgment  debtor  thereto;  and  when  the 

estate  is  less  than  a  leasehold  of  two  years'  unexpired  term» 

In  the  latter     the  sale  is  absolute.     In  all  other  cases  the  property  is 

S'fl^atemust  subject  to  redemption,  as  provided  in  this  Chapter.     The 

contain.         officer  must  give  to  the  purchaser  a  certificate  of  sale, 

containing: 

1.  A  particular  description  of  the  real  property  sold; 

2.  Tlie  price  bid  for  each  distinc);  lot  or  parcel; 

3.  The  whole  price  paid ; 

4.  When  subject  to  redemption,  it  must  be  so  stated. 
And  when  the  judgment,  under  which  the  sale  has  been 

made,  is  made  payable  in  a  specified  kind  of  money  or 
currency,  the  certificate  must  also  show  the  kind  of 
money  or  currency  in  which  such  redemption  may  be 
made,  which  must  be  the  same  as  that  specified  in  the 
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jiitlti^iiieiit.  A  duplicate  of  such  certificate  must  be 
tiled  by  the  officer  in  the  office  of  the  Recorder  of  the 
coiintv. 

Sec.  451.     Property  sold  subject  to  redemption,  as  Real  property 
provided  in  the  last  section,  or  any  part  sold  separately,  whom  it  may 
may  be  redeemed  in  the  manner  hereinafter  provided,  ^  "^®®™^ 
by  the  following  persons,  or  their  successors  in  interest: 

1.  The  jndji^ment  debtor,  or  his  successor  in  interest, 
in  the  whole  or  any  part  of  the  property; 

2.  A  creditor  having  a  lien  by  judgment  or  mortgage 
on  the  projierty  sold,  or  on  some  share  or  part  thereof,  . 
subsequent  to  that  on  which  the  property  was  sold.    The 
persons  mentioned  in  the  second  subdivision  of  this  sec- 
tion are,  in  this  Chapter,  termed  redemptioners. 

Skc.  452.     The  jud,o:ment    debtor  or    redemptionerwhen  itmay 
may  redeem  the  property  from  the  purchaser  witnin  six ^dredemp-' 
months  after  the  sale,  on    paying   the    purchaser  the  ^'o**  ^^'^^y- 
amount  of  his  purchase,  with  twelve  per  cent,  thereou 
in  addition,  together  with  the  amount  of  any  assessment 
or  taxes  which  the  purchaser  may  have  paid  thereon  after 
the  purchase,  and  interest  on  such  amount;  and  if  the 
purchaser  be  also  a  creditor  having  a  prior  lien  to  that 
of  the  redemptioner,  other  than  the  judgment  under 
which  such  purchase  was  made,  the  amount  of  such  lien, 
with  interest. 

Sec.  453.     If  property  be  so  redeemed  by  a  redemp-  ^''^^P  J'L?^ 

..  ^,  *^i    ^       ''  .^1  .        •    a.     J  J*  ment  debtor  w, 

tioner,  anotlier  redemptioner  mav,  withm  sixty  days  at- other  redemp 
ter  the  last  redemption,  and  within  six  months  after  the  redeeuL^*^ 
sale,  attain  redeem  it  from  the  last  redemptioner,  on  pay- 
ing the  sum  paid  on  such  last  redemption,  with  four  per 
cent,  thereon  in  addition,  and  the  amount  of  any  assess- 
ment or  taxes  which  the  last  redemptioner  may  have  paid 
thereon  after  the  redemption  by  him,  with  interest  on 
HPch  amount,  and  in  addition  the  amount  of  anv  liens 
held  by  said  last  redemptioner  prior  to  his  own,  with  in- 
terest; but  the  judgment  under  which  the  property  was 
sold  need  not  be  so  paid  as  a  lien.  The  property  may  be 
a^ain,  and  as  often  as  a  redemptioner  is  so  disposed,  re- 
deemed from  any  previous  redemptioner,  within  sixty 
days  atler  the  last  redemption,  and  within  six  months 
after  the  sale,  on  paying  the  sum  paid  on  the  last  previ- 
ous redemption,  with  four  per  cent,  thereon  in  addi- 
tion, and  the  amount  of  any  assessments  or  taxes  which 
the  last  previous  redemptioner  paid  after  the  redemption 
hj  him,  with  interest  thereon,  and  the  amount  of  any 
liens,  other  than  the  judgment  under  which  the  property 
was  sold,  held  by  the  last  redemptioner  previous  to  his 


or 
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Notice  of  i»-    own,  with  iDterest.     Written  notice  of  redemption  must 
dempuon.       ^^  ^iven  to  the  Sheriff,  and  a  duplicate  tiled  with  the  Re- 
corder of  the  county;  and  if  any  taxes  or  aseesstnents  are 
f)aid  by  the  redemptioner,  or  if  he  has  or  acquires  an 3* 
ien   other  than    that  upon  which  the  redemption  was 
made,  notice  thereof  must  in  like  manner  be  givca   to 
shcriflTs  deed,  the  Sheriff,  and   tiled  with  the  Kecorder;  and  if  such  no- 
tice be  not  filed,  the  property  may  be  redeemed  withont 
Eaying  such  tax,  assessment,  or  lien.     If  no  redemption 
e  made  within  six  months  after  the  sale,  the  purchaser, 
..  or  his  assignee,  is  entitled  to  a  conveyance;  or,  if  so  i^e- 
deemed,  whenever  sixty  days  have  elapsed,  and  no  other 
redemption  has  been  made,  and  notice  thereon  given,  the 
time  for  redemption  by  a  redemptioner,  has  expired,  and 
the  last  redemptioner,  or  his  assignee,  is  entitled  to  a 
Sheriff's  deed  at  the  expiration  of  six  months  after  the 
sale;  but  in  all  cases  the  judgment  debtor  shall  have  the 
entire  period  of  six  months  from  the  date  of  the  sale  to 
redeem  the  property.     If  the  judgment  debtor  redeem,  he 
must  make  the  same  payments  as  are  required  to  efiect  a 
redemption  bv  a  redemptioner.     If  the  debtor  redeem, 
the  effect  of  the  sale  is  terminated,  and  he  is  restored  to 
his  estate.     Upon  a  redemption  by  the  debtor,  the  person 
to  whom  the  payment  is  made  must  execute  and  deliver 
to  him  a  certificate   of  redemption,  acknowledged  and 
proved  before  an  officer  authorized  to  take  acknowledg- 
ments of  conveyances  of  real  property.     Such  certificate 
must  be  filed  and  recorded  in  the  office  of  the  Hecorder  of 
the  county  in  which  the  property  is  situated,  and  the  Re- 
corder must  note  the  record  thereof  in  the  margin  of  tiie 
record  of  the  certificate  of  sale. 
In  the  case  of      Seo.  454.     The  payments  mentioned  in  the  last  two 
??h^^he  pay^  scctious  may  be  made  to  the  purchaser  or  redemptioner, 
made  "*^*^^^  for  him,  to  the  officer  who  made  the  sale.     When  the 
judgment  under  which  the  sale  has  been  made  is  payable 
in  a  specified  kind   of  money  or  currency,  payments 
must  be  made  in  the  same  kind  of  money  or  currency, 
and  a  tender  of  the  money  is  equivalent  to  payment. 

d^Dtfon^  ^^^'  ^^^'       "^   redemptioner   must   produce   to   the 

must  do  in      officer  or  person  from   whom  he  seeks  to  redeem   and 
ordwtore-      ^^^^^  ^jj.,^  j^jg  ^^^^^^  ^  ^j^^  Sheriff: 

1.  A  copy  of  the  docket  of  the  judgment  under 
which  he  claims  the  risrht  to  redeem,  certified  by  the 
Clerk  of  the  Court,  or  Kec(»rder  of  the  county  where  the 
judirment  is  docketed  or  tiled;  or,  if  he  redeem  upon  a 
mortgage  or  other  lien,  a  note  of  the  record  thereof,  cer- 
tified bv  the  Recorder: 
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2.  A  copy  of  any  assignineDt  necessary  to  OBtablisli 
his  claim,  verified  by  the  aitidavit  of  himself  or  of  a  Bub- 
Bcribing  witness  thereto; 

3.  An  affidavit  by  himself  or  his  agent,  showing  the 
amount  then  actually  due  on  the  lien. 

Sec.  456.     Until  the  expiration  of  the  time  allowed  untii  the  expi- 
for  redemption,  the  Court  may  restrain  the  commission  demption^time. 
of  waste  on  the  property,  by  order  granted  with  or  with-  ^Jrli^wasie 
ont  notice,  on  the  amplication  of  the  purchaser  or  the  J^^o^ 
judgment  creditor,     ^ut  it  is  not  waste  for  the  person 
lu    possession   of  the  property  at  the  time  of  sale,  or  what  conoid- 
entitled   to  possession    afterwards,   during   the   period  ^'^^  ^**'®- 
allowed  for  redemption,  to  continue  to  use  it  in  the  same 
manner  in  which  it  was  previously  used  ;  or  to  use  in 
the  ordinary  course  of  husbandry;  or  to  make  the  neces- 
sary  repairs  of  buildings  thereon;   or  to  use  wood  or 
timber  on  the  property  therefor;    or  for  the  repair  of 
fences;  or  for  fuel  in  his  family,  while  he  occupies  the 
pn>|>erty. 

Sec.  "457.  The  purchaser,  from  the  time  of  the  sale  Remand 
until  a  redemption,  and  a  redemptioner,  from  the  time^"^ 
of  his  redemption  until  another  redemption,  is 
entitled  to  receive,  from  the  tenant  in  possession,  the 
rents  of  the  property  sold,  or  the  value  of  the  use  and 
occupation  thereof.  But  when  Any  rents  or  profits 
have  been  received  by  the  judgment  creditor  or  pur- 
chaser, or  his  or  their  assigns,  from  the  property  thus 
sold  preceding  such  redemption,  the  amounts  of  such 
rents  and  profits  shall  b^  a  credit  npon  the  redemption 
money  to  be  paid;  and  if  the  reaemptioner  or  judg- 
ment debtor,  before  the  expiration  of  the  time  allowtHl 
for  such  redemption,  demands  in  writing  of  such  pur- 
chaser, or  creditor,  or  his  assigns,  a  written  and  verified 
statement  of  the  amounts  of  such  rents  and  profits  thus 
received,  the  period  for  redemption  is  extended  five 
days  after  such  swoni  statement  is  given  by  such  pur- 
chaser or  his  assigns,  to  sucli  redemptioner  or  deotor. 
If  such  purchaser  or  his  assigns  shall,  for  a  period  of  one 
month  from  and  after  such  demand,  fail  or  refuse  to 
give  such  statement,  such  redemptioner  or  debtor  may, 
within  sixty  days  after  said  demand,  bring  an  action  in 
any  Court  of  competent  jurisdiction,  to  compel  an  ac- 
counting and  disclosure  of  such  rents  and  profits,  and  un- 
til fifteen  days  from  and  after  the  final  determination  of 
such  action,  the  right  of  redemption  is  extended  to  such 
redemptioner  or  debtor. 
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ifptirCaBerof  Sec.  458.  If  the  purcliHser  of  real  property  sold  on 
K^kA'S'^fOT  execution,  or  his  successor  in  interest,  oe  evicted  there- 
lnlttie*what  fro^^^  iH  consequence  of  irreo^ularities  in  the  proc^edin^ 
»^e  may  recover  concerning  the  salc,  or  of  the  reversal  or  discliarge  of  the 
whom.  judgment,  lie  may  recover  the  price  paid,  with  interest, 

from  the  judgment  creditor.  If  the  purchaser  of  prop- 
ment"trbf  re-  ^^^V  *^  ShcrliS^'s  salc,  or  his  successor  m  interest,  fail  to 
vivo«i.  recover  possession  in  consequence  of  irregularity  in  the 

proceedings  concerning  the  sale,  or  because  the  property 
sold  was  not  subject  to  execution  and  sale,  the  Court 
having  jurisdiction  thereof  must,  after  notice  and  on  mo- 
Petition  for  uie  tiou  of  such  party  in  interest,  or  his  attorney,  revive  the 
and^whom  Original  judgment  in  the  name  of  the  petitioner,  for  the 
™*'*®'  amount  paid  by  such  j)urchaser  at  the  sale,  with  interest 

thereon  from  the  time  of  payment  at  the  same  rate  that 
the  original  judgment  bore;  and  the  judgment  so  re- 
vived has  the  same  force  and  effect  as  woulc^an  original 
judgment  of  the  date  of  the  revival,  and  no  more. 
Party  who  Seo.  459.     When  upon  an  execution  a(i:ainst  several 

payM  more  than  .  ,»  ..  i»  ^i        •     i  i.    • 

fiiit  Mhare may  pcrsous  morc  than  a  due  proportion  oi  the  judgment  is 
compel  contri-  g^^jgfjgj  qq^  of  the  procccds  of  the  sale  of  the  property 

of  one  of  them,  or  one  of  them  pays,  without  a  sale, 
more  than  his  proportion,  he  may  compel  contribution 
from  the  others;  and  when  a  judgment  is  against  several, 
and  is  upon  an  obligation  of  one  of  them,  as  security  for 
another,  and  the  surety  pays  the  amount,  or  any  part 
thereof,  either  by  sale  of  his  property  or  before  sale,  he 
ma}'  compel  repayment  from  the  principal.  In  such 
case,  the  person  so  paying  or  contributing  is  entitled  to 
the  benefit  of  the  judgment,  to  enforce  contribution  or 
repayment,  if,  within  ten  days  after  his  payment,  he  file 
with  tlie  Clerk  of  the  Court  w^here  the  judgment  was 
rendered,  notice  of  his  payment  and  claim  to  contribution 
or  repayment.  Upon  a  filing  of  such  notice,  the  Clerk 
must  make  an  entry  thereof  in  the  margin  of  the  docket. 


CHAPTER    XXX. 

PROCEEDINGS  SUPPLEMENTARY  TO  THE  EXECUTION. 

Section  460.    Debtor  required  to  answer  concemtng  his  properly,  when. 

461.  Proceedings  to  compel  debtor  to  appear.    In  what  cases  he  may 

bearr.-sted.    What  bail  may  be  given. 

462.  Any  debtor  of  the  Judgment  debtor  may  pay  the  latter's  credi- 

tor. 

463.  Examination  of  debtors  of  Judgment  debtor,  or  of  those  haying 

property  belonging  to  him. 

464.  Witness  required  to  testify. 
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Sjbction  463.    Judge  may  order  property  to  be  applied  on  execution. 

466.  Proceedings  upon  claim  of  another  party  to  property,  or  on  de- 

nial  of  indebtedness  to  Judgment  debtor. 

467.  Disobedience  of  orders,  how  punished. 

Section.  460.     When  an  execution  against  property 
of  the  indfirment  debtor,  or  of  any  one  of  several  debtors  ^wor  requir- 

o       ^7  '  w  ed  to  answer 

in  the  same  judgment,  issned  to  the  Sheriff  of  the  conn- concerning  hu 
ty  where  he  resides,  or,  if  he  do  not  reside  in  this  Terri-  whenf^* 
tory,  to  the  Sheriff  of  the  county  where  the  judgment 
roll  is  filed,  is  returned  unsatisfied,  in  whole  or  in  part, 
the  judgment  creditor,  at  any  time  after  such  return  is 
made,  is  entitled  to  an  order  from  the  Judge  of  the 
Court,  requiring  such  judgment  debtor  to  appear  and 
answer  concerning  his  property,  before  such  Judge,  or  a 
referee  appointed  by  him,  at  a  time  and  place  specified 
in  the  order;  but  no  judgment  debtor  must  be  required 
to  attend  before  a  Judge  or  referee  out  of  the  county  in 
which  he  resides. 

Sbc.  461.    After  the  issuing  of  an  execution  against  prooeedinM  to 
property,  and  upon  proof  by  aflidavit  of  a  party  or  oth-^^^^^™*^ 
erwise,  to  the  satisfaction  of  the  Court,  or  ot\a  Judge 
thereof,  that  any  judgment  debtor  has  property  which  he 
unjustly  refuses  to  apply  towards  the  satisfaction  of  the 
judgment,  such  Court  or  Judge  may,  by  an  order,  re- 
quire the  judgment  debtor  to  appear  at  a  specified  time 
and  place  before  sucli  Judge,  or  a  referee  appointed  by 
him  to  answer  concerning  the  same;  and  such  proceed-     « 
ings  may  thereupon  be  had  for  the  application  of  the 
property  of  the  judgment  debtor  toward  the  satisfaction 
of  the  judgment  as  are  provided  upon  the  return  of  an 
execution.     Instead  of  the  order  requiring  the  attend- 
ance of  the  judgment  debtor,  the  Judge  may,  upon  affi- J^^JJ^t^JI^ 
davit  of  the  judgment  creditor,  his  agent  or  attorney,  if  rested, 
it  appear  to  him  that  there  is  danger  of  the  debtor  ab- 
sconaing,  order  the  Sheriff  to  arrest  the  debtor  and  bring 
him  before  such  Judge.     Upon  being  brought  before  the 
Judge  he  may  be  ordered  to  enter  into  an  undertaking,  J^3yen*^  ™*^ 
with  sufficient  surety,  that  he  will  attend  from  time  to 
time  before  the  Judge  or  referee,  as  may  be  directed, 
during  the  pendency  of  proceedings  and  until  the  final 
termination  thereof,  and  will  not  in  the  meantime  dis- 
pose of  any  portion  of  liis  property  not  exempt  from  ex- 
ecution.    In  default  of  entering  into  such   undertaking 
he  may  be  committed  to  prison. 
Seo.  462.     After  the  issuing  of  an  execution  against  Any  <iebtor  of 

o  o  thf!  judsrment 

property-,  and  before  its  return,  any  person  indebted  to  debtor  may 
the  jndgrnent  debtor  may  pay  to  the  Sheriff  the  amount  JJS^itor.^**^'" 
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of  Ins  debt,  or  so  much  thereof  as  may  he  necessary  to 
satisfy  the  execution ;  and  the  Sheriff's  receipt  is  a  suffi- 
cient discharge  for  the  amount  so  paid. 
Ex^rainntion        Sec.  4:63.     After  the  issuing  or  return  of  an  execution 
jud^ent  debt- against  property  of  the  judgment  debtor,  or  of  any  one 
bavlng^proper- ^^  Several  ucbtors  in  the  same  judgment,  or  upon  proof 
gj^iouging  to  by  affidavit  or  otherwise,  to  the  satisfaction  of  the  Judge, 
that    any  person   or  corporation  has  proi>erty  of   such 
judgment  debtor,  or  is  indebted  to  him  in  an  amount 
exceeding  fifty  dollars,  the  Judge    may,  by   an   order, 
requii*e  such  person  or   corporation,  or  any  oflBeer  or 
member  thereof,  to  appear  at  a  specified  time  and  place 
before  him,  or  a  referee  appointed  by  him,  and  answer 
concerning  the  same. 
witneBsrMuiiw     Sec.  464.     Witnesses  may  be  required  to  appear  and 
testity  before  the  Judge  or  referee,  upon  any  proceeding 
under  this  chapter,  in  the  same  manner  as  upon  the  trial 
of  an  issue. 
^^^^^  Judge  may  or-      Sfic.  466.     The  Judge  or  referee  may  order  any  prop- 
be  ap^Ied^on^erty  of  a  judgment  debtor,  not  exempt  from  execution, 
eatccution.       \^  the  h arid s  of  such  debtor  or  any  other  person,  or  due 
to  the  judgment  debtor,  to  be  applied  towards  the  satis- 
faction of  the  judgment. 
Proceedings         Seo.  466.     If  it  appears  that  a  person  or  corporation, 
^^^   another'party^  alleged  to  have  property  of  the  judgment  debtor,  or  to 
Si^enuS' oHn- ^  indebted  to  him,  claims  an  interest  in  the  property 
debtedneaat^  advcrso  to  him,  OT  deuics  the  debt,  the  Court  or  Judge 
debtSf *^'        may  authorize,  by  an  order  made  to  that  effect,  the  judg- 
ment creditor  to  institute  an  action  against  such  person 
or  corporation,  for  the  recovery  of  such  interest  or  debt; 
and  the  Court  or  Judge  may,  by  order,  forbid  a  transfer 
or  other  disposition  of  such  interest  or  debt,  until  an 
action  can  be  commenced  and  prosecuted  to  judgment. 
Such  order  may  be  modified  or  vacated  by  the  Judge 
granting  the  same,  or  the  Court  in  which  the  action  is 
brought,  at  any  time,  upon  such  terms  as  may  be  just. 
Disobedience        Sbc.  467.     If  any  person,  party,  or  witness  disobey  an 
^^^^  puSi^S  ^^"^  order  of  the  referee,  properly  made,  in  the  proceed  fngs 

before  him  under  this  Chapter,  he  may  be  punished  by 
the  Court  or  Judge  ordering  the  reference,  for  a  con- 
tempt. 
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CHAPTER  XXXI. 

ACTIONS  FOR  THE  FORECLOSURE  OF  MORTGAGES, 

Section  468l    Proceedings  In  forecloflore^ltiL 

469.  Surplus  money  to  be  diposited  In  Court 

470.  Proceedings  when  debt  secured  fUls  due  at  different  times. 

Section  468.  There  can  be  bnt  one  action  for  the  re-  proceedings  in 
oovery  of  any  debt,  or  the  enforcement  of  any  right  se-  JSJJ^^^*'*'® 
cnred  by  raortofRge  npon  real  estate  or  personal  property, 
which  action  must  be  in  accordance  with  the  provisions 
of  this  Chapter.  In  snch  action,  the  Court  may,  by  its 
jnd;^ment,  airect  a  sale  of  the  incumbered  property  (or 
so  much  thereof  as  may  be  necessary),  and  the  application 
of  the  proceeds  of  the  sale  to  the  payment  of  the  costs 
of  the  Court  and  the  expenses  of  the  sale,  and  the  amount 
due  to  the  plaintiff;  and  sales  of  real  estate  under  jud;:^- 
ments  of  foreclosure  of  mortgages  and  liens  are  subject 
to  redemption  as  in  case  of  sales  under  execution;  and 
if  it  appear  from  the  Sheriff's  return  that  the  proceeds 
are  insuiScient,  and  a  balance  still  remains  due,  judgment 
can  then  be  docketed  for  such  balance  against  the  de- 
fendant or  defendants  personally  liable  for  the  debt,  and 
it  becomes  a  lien  on  tue  real  estate  of  such  judgment 
debtor,  as  in  other  cases  on  which  execution  may  be  is- 
sued. No  person  holding  a  conveyance  from  or  under 
the  mortgagor  of  the-  property  mortgaged,  or  having  a 
lien  thereon,  which  conveyance  or  lien  does  not  appear 
of  record  in  the  proper  office  at  the  time  of  the  com- 
mencement of  the  action,  need  be  made  a  party  to  such 
action;  and  the  judgment  therein  rendered,  and  the  pro- 
ceedings therein  had,  are  as  conclusive  against  the  party 
holding  such  unrecorded  conveyance  or  lien  as  if  he  had 
been  made  a  party  to  the  action. 

Sec.  469.     If  there  be  surplus  money  remaining,  after  surplus  money 
payment  of  the  amount  due  on  the  mortgage,  lien  or  in-  JnajurtT*^ 
cnmbrance,  with  costs,  the  Coui't  may  cause  the  same  to 
paid  to  the  person  entitled  to  it,  and  in  the  meantime 
may  direct  it  to  be  deposited  in  Court. 

Sec.  470.     If  the  debt  for  which  the  mortgage,  lien,  or  proceedings 
incumbrance  is  held   is  not  all  due,  so  soon  as  sufficient  when  debt  se- 

„,  .,  1 3    .  .t  1        cured  faiifl  due 

01  the  property  has  been  sold  to  pay  the  amount  due,  at  different 
with  costs,  the  sale  must^cease;  and  afterwards,  as  often  ^*™^  i 

as  more  becomes  due,  for  principal  or  interest,  the  Court 
may,  on  motion,  order  more  tx>  be  sold.     But  if  the 
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property  cannot  be  sold  in  portions,  without  injury  to 
the  parties,  the  whole  may  be  ordered  to  be  sold  in  the 
first  instance,  and  the  entire  debt  and  costs  paid,  there 
being  a  rebate  of  interest  where  such  rebate  is  proper. 


CHAPTER  XXXIL 


Nuirance  de- 
fined, and  ae- 
tioiis  for. 


Waste,  actions 
for. 


Trcn>Rfls  for 
rutting  or  car- 
rying away 
trees,  etc.,  ao* 
tions  for. 


ACTIONS  FOR  NUISANCE.  WASTE,  AND  WILLFUL    TRES- 
PASS, IN  CERTAIN  CASES,  ON  REAL  PROPERTY. 


Sbction  471. 
472. 
478. 
474. 
475. 


Nuisance  defined,  and  actions  for. 

Waste,  actions  for. 

Trespass  for  cutting  or  carrying  away  trees,  etc.,  actions  for. 

Measure  of  damages  in  certain  cases  under  the  iBsd  section. 

Damages  in  actions  for  forcible  entry,  etc,  may  be  trebled. 


Measure  of 
damages  in  cer- 
tain cases  un- 
der the  last 
section. 


Sectiok  471.  Anything  which  is  injurious  to  health, 
or  indecent,  or  offensive  to  the  senses,  or  an  obstrnction 
to  the  free  use  of  property,  so  as  to  interfere  with  the 
comfortable  enjoyment  of  life  or  property,  is  a  nuisance, 
and  the  subject  of  an  action.  Such  action  may  be  brought 
by  any  person  whose  property  is  injuriously  affected,  or 
whose  personal  enjoyment  is  lessened  by  the  nuisance; 
and  by  the  judgment  the  nuisance  may  be  enjoined  or 
abated,  as  well  as  damages  recovered. 

Seo.  472.  If  a  guardian,  tenant  for  life  or  years,  joint 
tenant,  or  tenant  in  common  of  real  property,  comm't 
waste  thereon,  any  person  aggrieved  by  the  waste  may 
bring  an  action  against  him  therefor,  in  which  action 
there  may  be  judgment  for  treble  damages. 

Seo.  473.  Any  person  wlio  cuts  down  or  carries  off 
any  word  or  underwood,  tree,  or  timber,  or  girdles  or 
otherwise  injures  any  tree  or  timber  on  the  land  of  another 
person,  or  on  the  street  or  highway  in  front  of  any  per- 
son's house,  village,  or  city  lot,  or  cultivated  grounds;  or 
on  the  commons  or  public  grounds  of  any  city  or  town, 
or  on  the  street  or  highway  in  front  thereof,  without  law- 
ful authority,  is  liable  to  the  owner  of  such  land,  or  to 
such  city  or  town,  for  treble  the  amount  of  damages 
which  may  be  assessed  therefor,  in  a  civil  action,  in  any 
Court  having  jurisdiction. 

Sec.  474.  Nothing  in  the  last  section  authorizes  the 
recovery  of  more  than  the  just  value  of  the  timber  taken 
from  uncultivated  woodland  for  the  repair  of  a  public 
highway  or  bridge  upon  the  land,  or  adjoining  it. 
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Sec.  475.     If  a  person  recover  damages  for  a  forcible  Damages  in 
or  unlawful  entry  in  or  upon,  or  detention  of  any  build- forciwe  *entry 
ing  or  any  cultivated  real  property,  judgment  may  be  en-  freWeS^  ^ 
tered   for  three  times  the  amount  at  which  the  actual 
damages  are  assessed. 


CHAPTER  XXXIII. 

ACTIONS  TO  DETERMINE  CONFLICTING  CLAIMS  TO  REAL 
PROPERTY,  AND  OTHER  PROVISIONS  RELATING  TO 
ACTIONS  CONCERNING  REAL  ESTATE. 

SficnoH  476.    Partiee  to  an  action  to  quiet  title. 

477.  When  plaintiff  cannot  recover  costs. 

478.  If  plaintifTs  title  terminates  pending  the  suit,  what  he  may  re- 

cover, and  how  verdict  and  Judgment  to  be. 

479.  When  value  of  improvements  can  be  allowed  as  a  set-off. 

y  480.   An  order  may  be  made  to  allow  a  party  to  survey  and  measure 

the  land  in  dispute. 

481.  Order,  what  to  contain,  and  how  served.    If  unnecessary  injury 

done,  the  party  surveying  to  be  liable  therefor. 

482.  A  mortgage  must  not  be  deemed  a  conveyance,  whatever  its 

terms. 

483.  When  Court  may  grant  i injunction ;  during  foreclosure ;  after  saie 

on  execution,  before  conveyance. 
481.    Damages  may  be  recovered  for  injury  to  the  possession  after  sale 
and  before  delivery  of  possession. 

485.  Action  not  to  be  prejudiced  by  alienation,  pending  suit. 

486.  Mining  claims,  actions  concerning  to  be  governed  by  local  rules. 

Section  476.     An  action  may  be  brought  bj  any  per- parties  to  nn 
son  against  another  who  claims  an  estate  or  interest  inSfJe?"'**  ^"^'"^ 
real   property  adverse  to  him,  for  the  purpose  of  deter- 
mining such  adverse  claim. 

Sec.  477.     If  the  defendant  in  snch  action  disclaim  when  plaintiff 
in   his  answer  any  interest  or  estate  in  the  property,  or ^JJ^^J**' '*^°^''^^ 
saffer  judgment  to  be  taken  against  him  without  answer, 
the  plaintiff  cannot  recover  costs. 

Sec.     478.     In  an  action  for  the  recovery  of  real  prop- 1*^  pismtifts 
erty,  where  the  plaintiff  shows  a  richt  to  recover  at  tne!!*l*';r'"*S'*^^"' 

.    •'i  .*  ^t»  II.    pf^iuing  the 

time   the  actipn  was  commenced,  but  it  appears  tliat  hissuit,  whut  he- 
right  has  terminated  during  the  pendency  of  the  action,  JSIlf  iJJjw'ver- 
the  verdict  and  judgment  must  be  according  to  the  fact,  jUenf^^"^**' 
and  the  plaintin  may  recover  damages  for  withholding 
the  property. 

Sec.  479.     When  damages  are  claimed  for  withhold- when  value  uf 

.  .r  -  J  1*1  i.  Improvemenls 

ing  the   property   recovered,   upon   which    permanent  can  be  allowed 
improvements  have  been  made  by  a  defendant,  or  those •****^^- 
nnder  whom  he  claims,  holding   under  color  of  title 
adversely  to  the  claim  of  the  plaintiff,  in  good  faith,  the 
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valueof  such  improvements  must  be  allowed  as  a  set-ofi* 

against  such  damages. 
An  order  may      Sec.  480.     The  Oourt  in  which  an  action  is  pending 
a?i^a%a*rty   ^^^  the  recovery  of  real  property,  or  for  damages  for  an 
to  survey  and  injnrv  thereto,  or  a  Judge  thereof,  may,  on  motion,  upon 

measure  the  •'..•',  .^i'  .        JP  •%  '^     i  ^     r 

landindispute,  notice  by  either  party,  tor  good  cause  shown,  grant  an 
order  allowing  to  such  party  the  right  to  enter  upon 
the  property  and  make  survey  and  measurement  tliereof, 
and  of  any  tunnels,  shatlts,  or  drifts  thereon,  for  the  par- 
pose  of  the  action,  even  though  entry  for  such  purpose 
nas  to  be  made  through  other  lands  belonging  to  parties 
to  the  action. 

Order  what  to      Seo.  481.     The  Order  must  describe  the  property,  and 

contain  and  .i  ^  .i  j^i  rx-./^ 

how  served,  a  copy  thereof  must  be  served  on  the  owner  or  occupant; 
injury ^doSs,^  *^"d  thereupon  such  party  may  enter  upon  the  property, 
the  par^  sur-  with  neccssarv  surveyors  and  assistants,  and  make  such 

veyiiigtobe  ,       -  "^      ^     i     ^  •/»  •    • 

liable  therefor,  survey  and  measurement;  but  if  any  unnecessary  injury 

be  done  to  the  property,  he  is  liable  therefor. 
A  mortgage         Sec.  482.     A  mortgage  of  real  property  shall  not  be 

must  not  be        ,  ,  ^li.  •a.x'^  ^  ui 

deemed  a  con-  deeined  a  couveyaucc,  whatever  its  terms,  so  as  to  enable 
overurtermt^ the  owucr  of  the  mortgage  to  recover  possession  of  the 

real  property  without  a  foreclosure  and  sale. 
may'JrSlt'*  ^Eo.  483.  The  Court  may,  by  injunction,  on  good 
hijunction;  c^uso  sliowu,  restrain  the  party  in  possession  from  doing 
closure  leaner  aiiv  act  to  the  injury  of  real  property  during  the  fore- 
iion.*before^"  closurc  of  a  mortgage  thereon;  or,  after  a  sale  on  execu- 
eonvcyan.e.  tiou,  before  a  Conveyance, 
^magesma^       Sec.  484.     Whcu   real   property   has    been    sold   on 

De  recoverea  ,  ,  .  .  »       •»•_      ^  _ 

for  ii^ury  to     executiou,  the  purchaser  thereof,  or  any  person  who  may 
artersSe^eSj!  hnve  SHCceeded  to  his  interest,  may,  after  his  estate  be- 
comes absolute,  recover  damages  for  injury  to  the  prop- 
erty by  the  tenant  in  possession  after  sale,  and  before 
possession  is  delivered  under  the  conveyance. 
be  "rojudic^       Sec.  485.     An  action  for  the  recover}'  of  real  property 
by  alienation   agaiust  a  persou  in  possession  cannot  be  prejudiced  by 
pend  ngsuit    ^^^  alienation  made  by  such  person,  eitner  before  or 

after  the  commencement  of  the  action. 

JladSs  con-'"*'      Sec.  486.     In  actions  respecting  mining  claims,  proof 

^ovcrned^b***    uiust  be  admitted  of  the  customs,  usages,  or  regulations 

focal  luies.      established  and  in  force  at  tlie  bar  or  diggings  embracing 

such  claim;  and  such  customs,  usages,  or  reirnlations, 

when  not  in  conflict  with  the  laws  of  this  territory, 

must  govern  the  decision  of  the  action. 
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CHAPTER  XXXIV. 

ACrriONS  FOR  .THE  PARTITION  OP  REAL  PROPERTY. 

SacnoM  487.  Who  may  bring  acttons  fbr  partition. 

488.  Interests  of  all  parties  must  be  set  forth*  in  the  complaint 

480.  IJenhoIders  not  of  record  need  not  be  made  partiea. 

490.  Plaintiff  must  file  notice  of  U»  pendens. 

;  49L  Summons  must  be  directed  to  all  persons  interested  in  the  prop- 
erty. 

492.  Unknown  parties  may  be  served  by  publication. 

498.  Answer  of  defendants,  what  to  contain. 

494.    The  rights  of  all  parties  may  be  ascertained  in  the  action. 
486.    Partial  partition. 

496.  Idenholders  must  be  made  parties,  or  a  referee  be  appointed  to 

ascertain  their  rights^ 

497.  lienbolders  must  be  notified  to  appear  before  the  referee  ap- 

pointed. 
;  496.   The  Court  may  order  a  sale  or  partition  and  appoint  referees 
therefor. 

499.  Partition  must  be  made  according  to  the  rights  of  the  parties,  as 

determined  by  the  Court 
;  600.    Referees  must  make  a  report  of  their  proceedings. 
fiOL    The  Court  may  set  aside  or  alfirm  report,  and  enter  Judgment 

thereon.    Upon  whom  Judgment  to  be  conclusive. 
602.   Judgment  not  to  aflfect  tenants  for  years  to  the  whole  property. 
608    Expenses  of  partition  must  be  apportioned  among  the  parties. 

604.  A  lien  on  an  undivided  Interest  of  any  party  is  a  charge  only  on 

the  share  assigned  to  such  party. 

605.  Estate  for  life  or  years  maybe  set  off  in  a  part  of  the  property 

not  sold,  when  not  all  sold. 

606.  Application  of  proceeds  of  sale  of  incumbered  property. 

607.  Party  holding  other  securities  may  be  required  first  to  exhaust 

them. 

608.  Proceeds  of  sale,  disposition  of. 

609.  When  paid  into  Court  the  cause  may  be  contlnaed  for  the  deter* 

mination  of  the  claims  of  the  parties. 

510.    Bales  by  referees  must  be  at  public  auction. 

611.    The  Court  must  direct  the  terms  of  sale  or  credit 

512i    Referees  may  take  securities  for  purchase  money. 
'  618.   Tenants  whose  estate  has  been  sold  shall  receive  compensation. 

614.   The  Court  may  fix  such  compensation. 

filfi.   The  Court  must  protect  tenants  unknown. 

61B.   The  Court  must  ascertain  and  secure  the  value  of  ftiture  contin- 
gent or  vested  interests. 

617.   Terms  of  sale  must  be  made  known  at  the  time.    Lots  must  be 
■old  separately. 

618w   Who  may  not  be  purchasers. 

519.    Referees  must  make  a  report  of  the  ^e  to  the  Court 
;  520.    If  confirmed,  conveyances  may  be  executed. 

521.    Proceeding  if  a  lienholder  become  a  purchaser. 

62X    Conveyanes   must  be  recorded  and  will  be  a  bar  against  par- 
ties. 

628.   Proceeds  of  sale  belonging  to  parties  unknown  must  be  invested 
fbr  their  benefit 

8 
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SccnoH  52i.   Inrestment  miut  be  made  In  the  name  of  the  Becorder  of  the 

coontj. 
625u   When  the  Interesta  of  the  parties  aie  ascertained,  secorities  must 

be  taken  in  their  names. 
536.    Duties  of  making  Investments. 
ban.   When  unequal  partition  la  ordered,  oompensation  may  be  ad. 

judged  in  certain  cases. 
628u    The  shares  of  an  infant  may  be  paid  to  his  guardian. 
529.    The  guardian  of  an  insane  person  may  leoeivethe  proceeds  of 

such  party's  interest. 
SSO.   A  guardian  may  consent  to  partition  without  action,  and  execute 

releases. 
581.    Costs  of  partition  a  lien  upon  the  shares  of  the  parcenexs. 

532.  The  Court,  by  consent,  may  appoint  a  single  referee. 

533.  Abstract  of  tiUe. 

Who  may  SECTION  487.     When  several  co-tenants  hold  and  are  in 

bring  actions  •  a»         i  ^  •    •    *.  ^  a. 

fur  partition,    possession  01  real  property  as  parceners,  joint  tenants,  or 
tenants  in  common,  in  which  one  or  more  of  them  have 
an  estate  of  inheritance,  or  for  life  or  liv^es,  or  for  yeai*s, 
an  action  may  be  brought  by  one  or  more  of  snch  persons 
tor    a   petition   thereof,    according    to    the    respective 
riirhts  of  the  persons  interested  therein,  and  for  a  sale  of 
such   property,  or  a  part   tliereof,  if  it  appear    that    a 
partition  cannot  be  made  without  great  prejudice  to  the 
owners, 
intc-csts  of  an     Sec.  488.     The  interests  of  all  persons  in  the  property, 
lw"ionh\'n^the  whether  such  persons  be  known  or  unknown,  must  be  set 
compiuint.       forth  in  the  complaint  specifically  and  particularly,  as 
far  as  known  to  the  plaintiff;  and  if  one  or  more  of  the 
parties,  or  the  share  or  quantity  of  interest  of  any  of  the 
parties,  l>e  unknown  to  the  plaintiff,  or  be  uncertain  or 
contingent,  or  the  ownership  of  the  inheritance  depend 
upon  an  executory  devise,  or  the  remainder  be  a  con- 
tinent remainder,  so  that  such  parties  cannot  be  named, 
that  fact  must  be  set  forth  in  the  comj^iaint. 
Licnhoiders         Skc.  489.     No   person   havinp:   a    conve3'ance    of  or 
ileetTnm^be      claiming  a  lien  on  the  property,  or  some  part  of  it,  need 
nwdeparUcs.    ^^  made  a  party  to  the  action,  unless  such  conveyance  or 

lien  appear  of  record, 
piftintiffmust  Sec.  490.  Immediately  after  filing  the  complaint  in 
fteVindetii:^  the  District  Court,  the  plaintiff  must  file  with  the 
Recorder  of  the  county,  or  of  the  several  counties  in 
which  the  property  is  situated,  either  a  copy  of  snch  com- 
plaint or  a  notice  of  the  pendency  of  the  action,  contain- 
ing the  names  of  the  parties  so  far  as  known,  the  object 
of  the  action,  and  a  description  of  the  property  to  be 
affected  thereby.  From  the  time  of  the  filing  it  shall 
be  deemed  notice  to  all  persons. 
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Sbo.  491.    The  siiramonB  must  be  directed  to  all  the  summons  must 
joint  tenants  and  tenants  in    common,  and  all  persons  ^i^iy^msnt 
having  any  interest  in,  or  any  liens  of  record  by  uiort- {JJ^'^^^yl"  ^^'^ 
^age,  judgment,  or  otherwise  upon  the  property,  or  npon 
any   particular  portion   thereof;    and  generally,  to  all 
persons  unknown  who  have  or  claim  any  interest  in 
the  property. 

Sec.  492.     If  a  party  having  a  share  or  interest  is  nn-  unknown 
known,  or  any  one  of  the  known  parties  reside  out  of  Krved^by'i-^^ 
the  Territory,  or  cannot  be  found  tliei'ein,  and  such  fact  ^^^^*°'^' 
18  made  to  appear  by  affidavit,  the  summons  may  be 
served  on  such  absent  or  unknown  party  by  publication, 
as  in  other  cases.     When  publication  is  made,  the  sum- 
mons, as  published,  must  be  accompanied  by  a  brief  de- 
scription of  the  property  which  is  the  subject  of  the  ac- 
tion. 

Sec.  493.  The  defendants  who  have  baen  personally  ^"'J^^^'*^^ ^p- 
Berved  with  the  summons  and  a  copy  oi  the  complaint,  to  contain. 
or  who  have  appeared  without  such  service,  must  set 
forth  in  their  answers,  fully  and  particularly,  the  origin, 
nature,  and  extent  of  their  respective  interests  in  the 
pro])erty;  and  if  such  defendants  claim  a  lien  on  the 
property  by  mortgage,  judgment,  or  otherwise,  they 
must  state  the  original  amount  and  date  of  the  same, 
and  the  sum  remaining  due  thereon;  also,  whether  the 
same  has  been  secured  in  any  other  way  or  not;  and  if 
secured,  the  nature  and  extent  of  such  security,  or  they 
are  deemed  to  have  waived  their  right  to  such  lien. 

Sec.  494.     Tlie  rights  of  the  several  parties,  plaintiff  '^/J®,^'^?**' ^[,^ 
as  well  as  defendant,  may  be  put  in  issue,  tried,  and  de-bctuMertaiMc7 
termined  in  such  action;  and  when  a  sale  of  the  premises  *"^^®*^'^''"* 
is  necessary,  the  title  must  be  ascertained  bv  proof  to 
the  satisfaction  of  the  Court,  before  the  judgment  of 
sale  can  be  made;  and  where  service  of  the   complaint 
has  been  made  by  publication,  like  proof  must  be  re- 
quired of  the  right  of  the   absent  or  unknown  parties 
before  such  judgment  is  rendered;  except  that  where 
there  are  several  unknown  persons  having  an  interest  in 
the  property,  their  rights  may  be  considered  together  in 
tlie  action,  and  not  as  between  themselves. 

Sbo.  495.  Whenever  from  any  cause  it  is,  in  the  ^^jj'*^  part*-  ' 
opinion  of  the  Court,  impracticable  or  highly  inconve- 
nient to  make  a  complete  partition,  in  the  first  instance, 
among  all  the  parties  in  interest,  the  Court  may  first  as- 
certain and  determine  the  shares  or  interest  respectively 
'  held  by  the  original  co-tenants,  and  thereupon  adjudge 
and  cause  a  partition  to  be  made,  as  if  such  original  co- 
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Bnine.  tenants  werc  the  parties,  ana   sole  parties,  in   interest, 

.  and  the  only  parties  to  the  action,  and  thereafter  ma> 
proceed  in  like  manner  to  adjudge  and  make  partition 
separately  of  each  share  or  portion  so  ascertained  ana 
allotted  as  between  those  claiming  under  the  oripnai 
tenant  to  whom  the  same  shall  have  been  so  set  apart,  or 
may  allow  thein  to  remain  tenants  in  common  thereof, 

as  thev  may  desire.  i.-i:    ^ 

wenhoidew  '  Seo^:  496.  If  it  appears  to  the  Court,  by  the  certiUcate 
SkTJe^'oTa'*''  of  the  County  Kecorder  or  Clerk,  or  by  the  sworn  or  veri- 
Sfe  toS"  fied  statement  of  any  person  who  may  have  examinea  or 
Senain  their  searched  the  records,  that  there  are  outstanding  liens  or 
"^*'^'  incumbrances  of  record  upon  such  real  property,  or  any 

part  or  portion  thereof,  which  existed  and  were  of  record 
at  the  time  of  the  commencement  of  the  action,  and  the 
persons  holding  such  liens  are  not  made  parties  to  the 
action,  the  Conrt  must  either  order  such  persons  to  be 
made  parties  to  the  action,  by  an  amendment  or  supple- 
mental complaint,  or   appoint  a  referee  to   ascertain 
whether  or  not  such  Hens  or  incumbrances  have  been 
paid,  or  if  not  paid,  what  amount  remains  duo  thereon, 
and  their  order  among  the  liens  or  incumbrances  sever- 
ally  held  by  such  persons  and  the  parties  to  the  action, 
and  whether  the  amount  remaining  due  thereon  has  been 
secured  in  any  manner,  and  if  secured,  the  nature  and 
extent  of  the  secuntv 
Lienhoidcni         Sec.  497.    The  plaintiff  must  cause  a  notice  to  be 
SS'to  ap'JSa'r  scrved,  a  reasonable  time  previous  to  the  day  for  appear- 
SSfSap^iSn't^  ance  before  the  referee  appointed  as  provided  in  the  last 
"section,   on   each   person  having  outstanding   liens   of 
record,  who  is  not  a  party  to  the  action,  to  appear  before 
the  referee  at  a  specified  time  and  place,  to  make  proof, 
by  his  own  affidavit  or  otherwise,  of  the  amount  due  or 
to  become  due,  contingently  or  absolutely  thereon.     In 
case  such  person  be  absent,  or  his  residence  be  unknown, 
service  may  be  made  by  publication  or  notice  to  hia 
agents,  under  the  direction  of  the  Court,  in  such  man- 
ner as  may  be  proper.     The  report  of  the  referee  there- 
on must  be  made  to  the  Conrt,  and  must  be  confirmed, 
modified,  or  set  aside,  and  a  new  reference  ordered,  as 
the  justice  of  the  case  may  require. 

Sde?S."«!?ifo7     ^?^'  ^^^'    ^*  ^*  ^  alleged  in   the  complaint  and  es- 

partition  and    tablishcd  by  evidence,  or  if  it  appear  by  the  evidence 

3herefJr   witliout  such  allegation  in  the  complaint,  to  the  satisfac- 

tion  of  the  Court,  that  the  property,  or  any  part  of  it,  is 

so  situated  that  partition  cannot  be  made  without  great 

prejudice  to  the  owners,  the  Court  may  order  a  sale 
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thereof.  Otherwise,  upon  the  requisite  proofs  being  same. 
made,  it  must  order  a  partition,  according  to  the  respect- 
ive rights  of  the  parties,  as  ascertained  by  the  Court,  and 
appoint  three  referees  therefor;  and  must  designate  the 
portion  to  remain  undivided  for  the  owners  whose  inter- 
ests remain  unknown,  or  are  not  ascertained. 

Sec.  499.     In  making  tlie  partition  the  referees  must  Partition  xmut 
divide  the  property  and  allot  the  several  portions  thereof  coiSn/to the 
to  the  respective  parties,  quality  and  quantity  relatively  paities^Mde- 
coiisidered,  accoraing  to  the  respective  rights  of  the  par-  [•  g'^^^y 
ties  as  determined  by  the  Court,  pursuant  to  the  provis- 
ions of  this  Chapter,  designating  the  several  portions  by 
proper  landmarks,  and  may  employ  a  surveyor,  with  the 
necessary  assistants,  to  aid  them. 

Sec.  500.     The  referees  must  make  a  report  of  their  Referees  must 

J.  •/•  •  ^L        •       ^1  •  1  •    I    make  a  report 

prooeeamgs,  specilymg  therem  the  manner  in   which  of  their  p:x>- 
they  executed  their  trust,  and  describing  the  property  ^^^^^^'^fi^ 
divided,  and  the  shares  allotted  to  each  party,  with  a 
particular  description  of  each  share. 

Sec.  501.     The  Court  may  confirm,  change,  modify  or  The  c^urt  mRy 
set  aside  the  report,  and,  if  necessary,  appoint  new  refer- SaSi  report. 
ees.     Upon  the  report  being  confirmed,  judgment  ninstmwitthereoii?' 
he  rendered  that  such  partition  be  efifectual  forever,  which 
judgment  is  binding  and  conclusive. 

1.  On  all  persons  named  as  parties  to  the  action,  and  upon  whom 
their  legal  representatives,  who  have  at  the  time  any  in-iouciuSrva"  ^ 
terest  in   the  property  divided,  or  any  part  thereof,  as 

owners  in  fee  or  as  tenants  for  life  or  for  years,  or  as  en- 
titled to  the  reversion,  remainder,  or  the  inheritance  of 
Bach  property,  or  of  any  part  thereof,  after  the  determi- 
nation of  a  particular  estate  therein,  and  who  by  any  con- 
tingency may  be  entitled  to  a  beneficial  interest  in  the 
property,  or  who  have  an  interest  in  any  undivided  share 
thereof,  as  tenants  for  years  pr  for  life; 

2.  On  all  persons  interested  in  the  property,  who  may 
be  unknown,  to  whom  notice  has  been  given  of  the  action 
for  partition  by  publication; 

3.  On  all  other  persons  claiming  from  such  parties  or 
persons  or  either  of  them. 

And  no  judgment  is  invalidated  by  reason  of  the  death 
of  any  party  before  final  judgment  or  decree;  but  such 
judgment  or  decree  is  as  conclusive  against  the  heirs, 
legal  representatives,  or  assigns  of  such  decedent,  as  if  it 
had  been  entered  before  his  death. 

Sec.  502.     The  judgment  does  not  afiect  tenants  f^r  Jj^^^entnot 
years  less  than  ten  to  the  whole  of  the  property  which  ants  for  year* 

T      .1       I  •      .      I.  .1  ....     ^  X       A        w  to  the  whole 

18  the  subject  oi  the  partition.  property. 
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Fxpcmesof         Seo.  503.     The  exi>ense8  of  the  referees,  includins; 

E2'ai^rtiSSI?d  those  of  a  surveyor  and  his  assistants,  when  employed, 

among  the  par- ^^ugt  be  ascertained  and  allowed   by  the  Court,  and  the 

amount  thereof,   toi^ether  with  the  fees  allowed  bj  the 

Court,  in  its  discretion,  to  the  referees,  must  be  appor- 

tioned  among  the  different  parties  to  the  action,  equitably. 

A  lien  on  an         Sec.  504.     When  a  lien  is  on  an  undivided  interest  or 

re"r^lt1ffl^  estate  of  any  of  the  parties,  such  lien,  if  a  partition  be 

5m4e%?Liy  on  raade,  shall  thenceforth  be  a  charge  only  on  the  sliare 

tiieSareas-    assiffued  to  such  party!  but  such  share  must  first    be 

^od  to  such  ^ij^f^^  ^jt,,  i^  j„gt  proportion  of  the  costs  of  the  par- 

tition,  in  preference  to  such  lien. 
F..tate  for  life       Sbc.  505.     When   a  part  of  the  property  only  18  or- 
SJt^off?nT^n  dered  to  be  sold,  if  there  be  an  estate  for  life  or  years,  m 
^t^^t^jjropertyftn  undivided  share  of  the  whole   property,  such  estate 
SSt  Si  wil  ^^  may  be  set  off  in  any  part  of  the  property  not  ordei-ed  to 

be  sold.  , 

Appucationof      Seo.  506.     The  proceeds  of  the  sale  of  incumbered 
rfSSlmbered  property   must  be  applied   under  the  direction  of  the 

property.  ^^^^^^  ^  folloWSI 

1.  To  pay  its  just  proportion  of  the  general  costs  of 
the  action. 

2.  To  pav  the  costs  of  the  reference; 

3.  To  satisfy  and  cancel  of  record  the  several  Hens  in 
th€iir  order  of  priority,  by  payment  of  the  sums  due  and 
to  become  due;  the  amount"  due  to  be  verified  by  affi- 
davit at  the  time  of  payment. 

4.  The  residue  among  the  owners  of  the  i>roi)erty  sold, 
accordinjy  to  their  respective' shares  therein. 

Party  holding       Seo.  507.     Whenever    any  party  to   an  action,  who 
may  be  re-       holds  a  Hen  upon  the  property,  or  any  part  thereof,  has 
Sh^fSeS.  other  securities  for  the  payment  of  the  amount  of  such 
lien,  the  Court  may,  in  its  discretion,  order  such  securi- 
ties to  be  exhausted  before  a  distribution  of  the  proceeds 
of  sale,  or  may  order  a  just  reduction  to  be  made  from 
the  amount  of  the  lien  on  the  property,  on  account  thereof. 
Sec.  508.     Tlie  proceeds  of   sale   and    the  securities 
J)?lTd2^^    taken  by  the  referees,  or  any  part  thereof,  must  be  distrib- 
tion'of.  nted  by  them  to  the  persons  entitled  thereto,  whenever 

the  Court  so  directs.  But  in  case  no  direction  be  ffiven, 
ail  of  8uch  proceeds  and  securities  must  be  paid  into 
Court,  or  deposited  therein,  or  as  directed  by  the  Court. 

ScouruhV"'  ^^^'  ^^^'  ^^^°^  ^^^  proceeds  of  the  sale  of  any 
cnu^maybe  Bluire  or  parcel  belonging  to  persons  who  are  parties  to 
thS^deiermina-^**^  actiou,  and  who  are  known,  are  paid  into  Court,  the 
cu^s  onhe  *\^*^'^^"  i"^y  ^  continued  as  between  such  parties,  for  the 
parties  determination  of  their  respective  claims  thereto,  whicli 
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rmst  be  ascertained  and  adjnd^cd  by  the  Court,  same. 
Further  testimony  may  be  taken  in  Court,  or  by  a  ret- 
eree,  at  the  discretion  of  the  Conrt,  and  the  Court  may, 
if  necessary,  require  such  parties  to  present  the  facts 
or  law  in  controversy,  by  pleadings  as  in  an  original 
action. 

Sec.  510.  All  sales  of  real  property,  made  by  referees,  saica  by  refer- 
under  this  Chapter,  must  be  made  at  public  auction  to  JSaurauction. 
the  highest  bidder,  upon  notice  published  in  the  manner 
required  for  the  sale  of  real  property  on  execution.  The 
notice  must  state  the  terms  of  sale,  and  if  the  property 
or  any  part  of  it  is  to  be  sold  subject  to  a  prior  estate, 
charge,  or  lien,  that  must  be  stated  in  the  notice. 

Sec.    611.     The  Court   niutit,  in  the  order   for  sale.  The  court 
direct  the  terms  of  credit  whicii  may  be  allowed  for  the  SmwIJ/^e o? 
purchase  money  of  any  portion  of  the  premises  of  which  *^*'®*^*' 
it  may  direct  a  sale  on  credit,  and  lor  that  portion  of 
whicii  the  purchase  money  is  required,  by  the  provisions 
liereinafter  contained,  to  be  invested  for  the  benefit  of 
unknown   owners,   infants,   or   parties   out  of  the  Ter- 
ritory. 

Sec.  512.     The  referees  may  take  separate  mortgages  RefereeRmay  * 
and  other  securities  for  the  wiiole,  or  convenient  portions  {Sr^pu^fUS?** 
of  the  purchase  money,  <>f  sucli  parts  of  the  property  as  ^^^^Y' 
are  directed  by  the  (J*>urt  lo  be  sold  on  credit,  for  the 
shares  of  any  known  owner  of  full  a^e,  in  the  name  of 
such  owner;  and  for  the  shares  of  an  infant,  in  the  name 
of  the  ufuardian  of  such  infant;  and  for  other  shares,  in 
the  name  of  the  Clerk  of  the- Court  and  his  successors  in 
office. 

Sec.  513.     The  person  entitled  to  a  tenancy  for  life,  orT«nanu  whose 
years,  whose  estate  has  been  sold,  is  entitled  to  receive  Sid  shi5!  re^** 
snch  sum  as  may  l)e  deemed  a  rcas4>nable  satisfaction  for  JJJJ21x.^°°*p®"* 
such  estate,  and  which  the  person  so  entitled  may  consent 
to  accept  instead  thereof,  by  an  instrument  in  writing, 
filed  with  the  Clerk  of  the  Court.     Upon   the  filing  of 
such  consent,  the  Clerk  must  enter   the  same  in   the 
minutes  of  the  Court. 

Seo.  514.  If  such  consent  be  not  given,  filed,  and  TJeCourt^may 
entered  as  provided  in  the  last  section,  at  or  before  apensation. 
judgment  ot  sale  is  rendered,  the  Court  must  ascertain 
and  determine  what  proportion  of  the  proceeds  of  tho 
sale,  after  deducting  expenses,  will  be  a  just  and  reason- 
able sum  to  be  allowed  on  account  of  such  estate,  and 
must  order  the  same  to  be  paid  to  snch  party,  or  deposited 
in  Court  for  him,  as  the  case  may  require. 
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The  Court  must 
protect  tenants 
unknown. 


The  Court  must 
ascertHin  and 
secure  the 
value  of  Aiture 
coiuinfrent  or 
ve  ted  in- 
terests. 


Terms  of  sale 
must  be  made 
known  at  the 
time.     Lots 
must  be  sold 
separately. 

Who  may  not 
be  purchasers. 


Referees  must 
make  a  report 
of  the  sale  to 
theCotirL 


If  conflrmed, 
conveyances 
may  be  exe- 
cuted. 


Proceeding  if  a 
llenholder 
become  a  pur^ 
chaser. 


Conveyances 
must  be  re- 
corded and 
will  be  a  bar 
against  parties. 


Sko.  515.  If  the  person  entitled  to  such  estate  for 
life  or  years  be  unknown,  the  Court  must  provide  for  the 
protection  of  their  rights  in  the  same  manner,  as  far  as 
may  be,  as  if  they  were  known  and  had  appeared. 

Sec.  516.  In  all  cases  of  sales,  when  it  appears  that 
any  person  has  a  vested  or  contingent  future  right  or 
estate  in  any  of  the  property  sold,  the  Court  must  ascer- 
tain and  settle  the  proportional  value  of  such  contingent 
or  vested  right  or  estate,  and  must  direct  such  proportion 
of  the  proceeds  of  the  sale  to  be  invested,  secured,  or 
paid  over,  in  such  manner  as  to  protect  the  rights  and 
interests  of  the  parties. 

Sko.  517.  In  all  cases  of  sales  of  property  the  terms 
must  be  made  known  at  the  time;  and  if  the  premises 
consist  of  distinct  farms  or  lots,  they  must  be  sold 
separately. 

Sec.  518.  Neither  of  the  referees,  nor  any  person  for 
the  benefit  of  either  of  them,  can  be  interested  in  any 
purchase;  nor  can  a  guardian  of  an  infant  party  be  inter- 
ested in  the  purchase  of  any  real  property,  being  the 
subject  of  the  action,  except  for  the  benefit  of  the  infant. 
All  sales  contrary  to  the  provisions  of  this  section  are 
void. 

Seo.  519.  After  completing  a  sale  of  the  property,  or 
any  part  thereof  ordered  to  be  sold,  the  referees  must 
report  the  same  to  the  Court,  with  a  description  of  the 
different  parcels  of  land  sold  to  each  purchaser;  the 
name  of  the  purchaser;  the  price  paid  or  secured;  the 
terms  and  conditions  of  the  sale,  and  th€t  securities,  if 
any,  taken.  The  report  must  be  filed  in  the  office  of  the 
Clerk. 

Seo.  520.  If  the  sale  be  confirmed  by  the  Court  an 
order  must  be  entered,  directing  the  referees  to  execute 
conveyances  and  take  securities  pursuant  to  such  sale, 
which  they  are  hereby  authorized  to  do.  Such  order 
niay  also  give  directions  to  them  respecting  the  disposi- 
tion of  the  proceeds  of  the  sale. 

Skc.  521.  When  a  party  entitled  to  a  share  of  the 
prooerty,  or  an  incumbrancer  entitled  to  have  his  lien 
paid  out  of  the  sale,  becomes  a  purchaser,  the  referees 
may  take  his  receipt  for  so  much  of  the  proceeds  of  the 
sale  as  belongs  to  him. 

Sec.  522.  The  conveyances  must  be  recorded  in  the 
county  where  the  premises  are  situated,  and  shall  be  a 
bar  against  all  persons  interested  in  the  proi>ertv  in  any 
way,  who  shall  have  l)een  named  as  parties  in  the  action, 
and  against  all  such  parties  and  persons  as  were  unknown 
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if  the  annimous  was  served  by  publication,  and  against 
all  persons  claiming  under  them,  or  either  of  them,  and 
against  all  ficrsons  having  unrecorded  deeds  or  liens  at 
the  commencement  of  the  action. 

Sec.  523.     When  there  are  proceeds  of  a  sale  belong- Proceeds  of  sale 
ing  to  an  unknown  owner,  or  to  a  person  without  the MniS un*** 
Territory,  who  has  no  legal  representative  within  it,  the^^S^'^^g?^ 
same  must  be  invested  in  securities  at  interest  for  tlie  their  benefit. 
benefit  of  the  persons  entitled  thereto. 

Sec.  524.  When  the  security  of  the  proceeds  of  sale  investment 
18  taken,  or  when  an  investment  of  any  such  proceeds £*tbe*nameof. 
is  made,  it  must  done,  except  as  herein  otherwise  pro- 
vided, in  the  name  of  the  Recorder  of  the  county  where 
the  papers  are  filed,  and  his  successors  in  office,  who 
must  hold  the  same  for  the  use  and  benefit  of  the  parties 
interested,  subject  to  the  order  of  the  Court. 

Skc.  525.     When  security  is  taken  by  the  referees  on  when  the  in- 
a  sale,  and  the  parties  interested  in  such  security,  by  an  pYSes  are^^ 
instrument  in  writing,  under  their  hands,  delivered  toj^^*^®^^^^ 
the  referees,  agree  upon  the  shares  and  proportions  to  be  taken  in 
which  they  are  respectively  entitled,  or  when  shares  a^d  *^«*' '**™«** 
proportions  have  been  previously  adjudged  by  the  Court, 
such  securities  must  be  taken  in  the  names  of  and  payable 
to  the  parties  respectively  entitled  thereto,  and  must  be 
delivered   to   sucli   parties  upon  their  receipt  therefor. 
Such  agreement  and  receipt  must  be  returned  and  filed 
with  the  Clerk. 

8ec.  526.  The  Recorder  in  wliose  name  a  security  is  Duties  of  mak- 
taken,  or  by  whom  an  investment  is  made,  and  his  sue-  mfn£^®*^ 
censors  in  office,  must  receive  the  interest  and  principal 
as  it  becomes  due,  and  apply  and  invest  the  same  as  the 
Court  may  direct;  and  must  deposit  with  the  County 
Treasurer  all  securities  taken,  and  keep  an  account  in  a 
book  provided  and  kept  for  that  purpose,  in  the  Record- 
er's office,  free  for  inspection  by  all  persons,  of  invest- 
ments and  moneys  received  by  him  thereon,  and  the  dis- 
position thereof. 

Sec.  527.     When  it  appears  that  partition  cannot  be  when  unequal 
made  equal  between  the  parties,  according  to  their  re-  §Jred*°comTOn- 
spective  rights,  without  prejudice  to  the  rights  and  in-aationmay  iw 
t^rests  of  some  of  them,  and  a  partition  be  ordered,  the  Smain^cascs. 
Court  may  adjudge  compensation  to  be  made  by  one 
party  to  another,  on  account  of  the  inequality;  but  such 
compensation  shall  not  be  required  to  be  maide  to  others 
by  owners  unknown,  nor  by  an  infant,  unless  it  appears 
that  such  infant  has  personal  property  sufficient  for  tiiat 
purpose,  and  that  his  interest  will  be  promoted  thereby. 
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And  ill  all  cases  tlie  C  »nrt  lias  power  to  make  coin]>eu- 
fiatorj  adjustment  between  the  respective  parties,  accord- 
in^:  to  the  ordinary  principles  of  equity. 
The  share  of        Seo.  628.     When  the  share  of  an  infant  is- sold,  tiie 
f^jmidtohto^  proceeds  of  the  sale  may  be  paid  by  tlie  referee  making 
guardian.        ^j^^  ^^  ^  j^jg  *r"neral  guardian,  or  the  special  guardian 
appointed  for  him  in  the  action,  upon  giving  the  security 
required  by  law  or  directed  by  order  of  the  Court. 

nf'anTiSiSne'*       ^®^'  ^^^^'     '^'^^  guardian  who  may  be  entitled  to  the 
iien.(in  may      custody  and  management  of  the  estate  of  an  insane  p8r- 
prweeds  of      son,  or  Other  person  ad  judgetl  incapable  of  conducting 
inierestl^*     liis  own  affairs,  whose  interest  in  real  property  has  been 
sold,  may  receive,  in  behalf  of  such  person,  his  share  of 
the  proceeds  of  such  real  property  from  the  referees,  on 
executing,  with  sufficient  sureties,  an  undertaking  a|>- 
proved  by  a  Judge  of  the  Court,  that  he  will   faithfully 
dischari^e  the  trust  reposed  in   him,  and  will  render  a 
true  and  just  account  to  the  person  entitled,  or  to  his 
legal  representative. 
A  guardian  Sec.  630.     The  general  guardian  of  an  infant,  and  the 

i"«iii^n^v"uh^g"ardian  entitled  to  the  custody  and  manngememt  of  the 
cxc *ute^"' *^^  ^^^*^®  ^**  ^"  insane  person,  or  other  person  adjudged  iri- 
rcU'ttsos.  capable  ot*  conducting  liis  own  affairs,  who  is  interested 

in  real  estate  held  in  joint  tenancy,  or  in  common,  or  in 
any  other  manner  so  as  to  authorize  his  being  made  a 
party  to  an  action  for  the  partition  thereof,  may  consent 
to  a  partition  without  action,  and  agree  upon  the  share 
to  be  set  off  to  such  infant  or  other  person  entitled,  and 
may  execute  a  release  in  his  behalf  to  the  owners  of  the 
shares  of  the  parts  to  which  they  may  be  respectively 
entitled,  upon  an  order  of  the  Court. 

ti^S'^n^'  ^^^'  ^?^*  The  costs  of  partition,  including  reasonable 
uponthe  shares  counsel  fees,  expended  by  tlie  plaintiff  or  either  of  the 
cinei  ***''■  defendants,  for  the  common  benefit,  fees  of  referees,  and 
other  disbursements,  must  be  paid  bv  the  parties  re- 
spectively entitled  to  share  in  the  lands  divided,  in  pro- 
portion to  their  respective  interests  therein,  and  may  be 
included  and  speciiied  in  the  judgment.  In  that  case 
they  shall  be  a  lien  on  the  several  shares,  and  the  judg- 
ment may  be  enforced  by  execution  against  such  sharel 
and  against  other  pn^perty  held  by  the  respective  par- 
ties When,  however,  litigation  arises  between  some 
ol  the  parties  only,  the  Court  may  require  the  expense 
ot  such  itigation  to  be  paid  by  the  parties  thereto,  or 
anv  of  tiiem,  ' 

Skc.  532.    The  Conrt,  witli  the  eonpent  of  the  parlies, 
may  appoint  a  single  .referee,  instead  of  three  referees,  iu 
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the  proceedings  under  the  provisions  of  this  Chapter;  Jo^iw^nunJ/ 
and  the  single  referee,  when  thus  appointed,  has  all  tl»e ^>i>*|iiit  * 
powers  and  may  perforin  all  the  duties  required  of  the   "**  'eer..e. 
three  referees. 

Sec.  633.  If  it  appears  to  the  Court  that  it  was  neces-  Abetmct  of 
sary  to  have  made  an  abstract  of  the  title  to  the  prop-*^^ 
erty  to  be  partitioned,  and  such  abstract  siiall  have  been 
procured  by  the  plaintitF,  or  if  the  plaintiff  shall  have 
tailed  to  have  the  same  made  before  the  commencement 
of  tlie  action,  and  any  one  of  the  defendants  shall  have 
had  such  abstract  afterwards  made,  the  cost  of  the  ab- 
stract, with  interest  thereon  from  tlie  time  the  same  is 
subject  to  the  inspection  of  the  respective  parties  to  the 
action,  must  be  allowed  and  taxed. 


CHAPTER  XXXY. 

iCriONS  FOB  THE  USURPATION  OF  AN  OFFICE  OR   FRAN- 
CHISE. 

Btcnw  584.    Certain  writ  abolished. 

535.  Action  may  be  brought  against  any  party  usurping,  etc.,  any 

office  or  Aunchise. 

536.  Name  of  person  entitled  to  office  may  be  set  forth  in  the  com- 

plaint   If  fees  have  been  received  by  the  usurper,  he  may  be 
arrested. 

537.  Judgment  may  determine  the  rights  of  both  incumbent  and 

claimant. 
58&    When  rendered  in  fayor  of  applicant 
[  539.    Damages  may  be  recovered  by  successful  appUcant 
540.    When  several  persons  claim  the  same  office  their  rights  may  bo 

determined  by  a  single  action. 
54L    If  defendant  found  guilty,  what  Judgment    to  be    rendered 

against  him. 
642.    Undertaking. 

Section  534.    The  writ  of  scire  facias  is  abolished.       aboitahei"' 
Skc.  535.     An  action  rnay  be  brought  by  the  Di<trict 
Attorney  in  the  name  of  the  people  ot  the  United  States 
of  the  Territory  of  Idaho  upon  his  own  information,  or 
upon  the  complaint  of  a  private  party,  aa^ainst  any  ])er- 
8on  who  usurps,  intrudes  into,  or  unlawfully  holds  or  ex- 
ercises any  public  office,  6ivil  or  inilitai-y,  or  any  fran-^.^^.^  „,y^ 
chise  withm  this  Icrritory.     And  the  District  Attorney  hroughtogainst 
must  bring  the  action  whenever  he  has  reason  to  believe  usurping,  etc., 
that  any  such  office  or  franchise  has  been  usurped,  in-fri^^^"^ 
.riided  into,  or  unlawfully  held  or  exercised  by  any  per- 
on,  or  when  he  is  dii  ected  to  do  so  by  the  Governor. 
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^mitied'to"°"*     Sec.  536.     Whenever    such    action   is   brought,  the 
office  may^  DiBtrict  Attorney,  in    addition  to  the  statement  of  the 
complaint^    *  cause  of  action,  may  also  set  forth  in  the  complaint  the 
name   of  the  person  rightly  entitled  to  the  office,  with  a 
becirreceived  Statement  of  Lis  right  thereto;  and  in  snch  case,  upon 
b.  thc^ugurper  pp^of  by  affidavit  that  the  defendant  has  received  fees  or 
uiicsted.         emoluments  belonging  to  the  office,  and  by  means  of  his 
usurpation  thereof,  an  order  may  be  granted  by  a  Justice 
of  the  Supreme  Court,  or  a  District  Judge,  for  the  arrest 
of  such  defendant  and  holding  him  to  bail;  and  thereupon 
he  may  be  arrested  and  hela  to  bail,  in  the  same  man- 
ner and  with  the  same  eiFect,  and  subject   to  the  same 
rights  and   liabilities,  as  in  other  civil  actions  where  the 
defendant  is  subject  to  arrest. 
Judgment  may     Seo.  537.     In  every  such  action  judgment  may  be 
righteof^^th®  rendered  upon  the  right  of  the  defeiidant,  and  also  upon 
incumbent  and  the  right  of  the  party  so  alleged  to  be  entitled,  or  only 
caman  xipou  tlic  right  of  the  defendant,  as  justice  may  require. 

whenren-  ^^^'  ^^®'     ^^  ^^^  judgment  be   rendered  upon   the 

dered  In  favor  right  of  the  pcrsou  SO  alleged  to  be  entitled,  and  the 

app  cant     ^^^^q  \^  jjj  favor  of  sucli  persou,  he  will  be  entitled,  after 

taking  the  oath  of  office  and  executing  such  official  bond 

as  may  be  required  by  law,  to  take  upon  himself  the 

execution  of  the  office. 
Damageamay       Sec.  639.     If  judgment  be  rendered  upou  the  right  of 
by  sucSewftn    ^^^^  person  so  alleged  to  be  entitled,  in  favor  of  such 
applicant       person,  he  may  recover,  by  action,  the  damages  which  he 

may  have  sustained  by  reason  of  the  usurpation  of  the 

office  by  the  defendant 
When  several       ^^^'  ^^«     When  Several  persons  claim  to  be  entitled 
thewSne  office  ^  ^^®  samo  officc  or  franchise,  one  action  may  be  brought 
etc.  *  against  all  such  persons,  in  order  to  try  their  respective 

rights  to  such  office  or  franchise. 
If  defendant        ^Ec.  541.     When   a  defendant,  against   whom   such 
wh^**j5d^nent  *^^i^"  ^^  ^^"  brought,  is  adjudged  guilty  of  usurping 
^^jSSsrhim'^®^^^.^"^^'^^^"?  ^^^^  ^^  unlawfully  holding  any  office,  fran- 
ag  ns     m.     ^|^jgg^  ^^  privilege,  judgment  must  be  rendei-ed  that  such 

defendant  be  excluded  from  the  office,  franchise,  or  priv- 
ilege,  and  that  he  pay  the  costs  of  the  action.     The 
Court   may   also,   in   its   discretion,  impose   upon   the 
defendant  a  tine  not  exceeding  five  thousand  dollars, 
which  fine,  when  collected,  must  be  paid  into  the  Treas- 
ury of  the  Territory. 
Undertaking.        Seo.  542.     When  the  action  is  brought  upon  the  infor- 
i^^aclioS  fti    mation  or  application  of  a  private  party,  the  District 
usurpation.      Attorney  may  require  such  party  to  enter  into  an  under- 
takmg,  with   sureties   to   be  approved  by  the  District 
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Attorney,  conditioned  that  such  party,  or  the  sureties, 
will  pay  any  judgment  for  costs  or  damages  recovered 
against  the  plaintiff,  and  all  the  costs  and  expenses 
incurred  in  the  prosecution  of  the  action. 


CHAPTER     XXXVI. 

OP  PROCEEDINGS  IN  PROBATE  AND  JUSTICES'  COURTS. 

Bbctidn  548.  Action  when  commenced. 

544.  Place  of  trial  may  be  changed  in  certain  cases. 

515.  Limitation  on  the  right  to  change. 

5Ml  To  what  Court  transferred. 

547.  Proceedings  after  order  changing  place  of  trial, 

548.  Effbctof  an  order  changing  place  of  triaL 

549.  Transfer  of  cases  to  the  District  Court 
660l  Actions,  how  commenced. 

651.  Summons  may  Issue  within  a  year. 

662.  Defendant  may  waive  summons. 

663.  Parties  may  appear  in  person  or  by  attorney. 
554.  When  guardian  necessary,  how  appointed. 

565.    Summons,  how  issued,  directed,  and  what  to  contain. 

668.  Time  for  appearance  of  defendant 

657.  Alias  summons. 

658.  Same. 

669.  Summons,  limitation  upon  time  of  service. 

660.  Summons,  by  whom  and  how  served  abd  returned. 

681.  Hour  for  appearance. 

682.  Form  of  pleadings. 
663.  Pleadings. 

684.  Complaint  defined. 

6<&  When  demurrer  to  complaint  may  be  put  in. 

686w  Answer. 

'  667.  If  the  defendant  omits  to  set  up  counter-claim. 

668.  When  plaintiff  may  demur  to  anwser. 

680.  Proceedings  on  demurrer. 

670.  Amendment  of  pleadings. 

57L    Answer  or  demurrer  to  amended  pleadings. 

Section  543.    Actions  in  Justices'  Courts  must  be  Action,  where 
commenced,  and,  subject  to  the  right  to  change  the  place  Scndd.^™" 
of  trial  (as  in  this  Chapter  provided),  must  be  tried: 

1.  If  there  is  no  Justices'  Court  for  the  precinct  or 
city  in  which  the  defendant  resides:  in  any  city  or  pre- 
cinct of  the  county  in  which  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly 
and  severally,  bound  in  any  debt  or  contract,  or  other- 
wise jointly  liable  in  the  same  action,  and  reside  in  diff- 
erent precincts  or  different  cities  of  the  same  countv, 
or  in  different  counties:  in  the  pnciiict  or  city  in 
which  any  of  the  persons  liable  may  reside; 
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Same.  8.     In  cases  of  injury  to  the  person  or  property:  in 

the  precinct  or  city  where  the  injury  was  committed,  or 
where  the  defendant  resides; 

4.  If  for  the  recovery  of  personal  property,  or  the 
value  thereof,  or  damages  for  taking  or  detaining  the 
same;  in  the  precinct  or  city  in  which  the  property  may 
be  found,  or  in  which  the  property  was  taken,  or  in 
which  the  defendant  resides; 

5.  When  the  defendant  is  a  non-resident  of  the  coun- 
ty: in  any  precinct  or  city  wherein  he  may  be  found; 

6.  When  the  delendant  is  a  non-resident  of  the  Ter- 
ritory in  any  precinct  or  city  in  the  Territory; 

7.  When  a  person  lias  contracted  to  perform  an  obli- 
gation at  a  particular  place,  and  resides  in  another 
county,  precinct,  or  city:  in  the  precinct  or  city  in 
which"  such  obligation  is  to  be  performed,  or  in  which  he 

^  resides; 

8.  When  the  parties  voluntarily  appear  and  plead  with- 
out summons:  in  any  precinct  or  city  in  the  Territory; 

9.  In  all  other  cases:  in  the  precinct  or  city  in  which 
the  defendant  resides. 

piHce  of  trial        Sec.  544     The  Oourt  may,  at  any  time  before   the 
chlXi^d  In  car- trial,  on  motion,  change  the  place  of  trial  in  the  follow- 

tain  cases.  j^g   casCS: 

1.  Wlien  it  appears  to  the  satisfaction  of  the  Probate 
Judge  or  Justice  before  whom  the  action  is  pending,  by 
affidavit  of  either  party,  tliat  such  Judge  or  Justice  is  a 
material  witness  for  either  party; 

2.  Wlien  either  party  makes  and  files  an  affil<iav]t  that 
he  believes  that  he  cannot  have  a  fair  and  impartial  trial 
before  such  Judge  or  Justice,  by  reason  of  the  interest, 
prejudice,  or  bias  of  the  Judge  or  Justice; 

fS.  When,  from  any  cause,  the  Judge  or  Justice  is  dis- 
qualitieil  from  acting. 

tjJrriSmto**"       ^^P'  ^^^'     '^'^^  'pl^ae  of  trial  cannot   be  changed  in 
change.  Justice's  Court,  on  motion  of  the  same  party,  more  than 

once,  upon  any  or  all  the  grounds  specified  in  the  first 
and  second  subdivisions  of  the  preceding  section. 
To  what^rt  Sec.  546.  When  the  Probate  Court  orders  the  place 
of  trial  to  be  changed,  the  action  must  be  transferred 
for  trial  to  the  District  Court  of  the  cx)nntv;  when  a 
Justice's  Court  orders  the  place  of  trial  to  be  changed, 
the  action  must  be  transferred  for  trial  to  a  Court*  the 
parties  may  agree  upon;  and  if  they  do  not  agree,  then 
to  the  Probate  Court  or  to  another  Justice's  Court  in  the 
same  county. 
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Seo.  547.  After  an  order  has  been  made  transferring  ^f^®JJ"8»*^- 
the  action  for  trial  to  another  Court,  the  following  pro- chwiging  place 
ceedin^  must  be  had: 

1.  When  BO  transferred  from  the  Probate  Conrt,  the 
Clerk  must  immediatelv  trausmit  to  tlie  Clerk  of  the 
District  Court,  on  payment  of  his  costs  by  the  party  ap- 
}>lying,  all  the  papers  in  the  action,  toorether  with  a  cer- 
tified transcript  from  the  docket  of  the  Probate  Court  of 
the  proceedings  therein. 

2.  When  so  transferred  from  a  Justice's  Court,  the 
Ju^^tice  ordering  the  transfer  must  immediately  transmit 
to  the  Clerk  of  the  Probate  Court,  or  to  the  Justice  to 
whom  it  is  transferred,  on  payment  of  his  costs  by  the 
party  applying,  all  the  papers  in  the  action,  togetlier 
with  a  certified  transcript  from  his  docket  of  the  pro- 
ceedings therein;  and  when  so  transferred  to  a  Justice's 
Court,  the  Justice  of  that  Court  must  issue  a  notice 
stating  when  and  where  the  trial  will  take  place,  which 

lust  be  served  upon  the  parties  at  least  one  day  before 
•he  time  fixed  for  trial. 

Skc.  548.    From  the  time  the  order  changing  the  place  j^jf^^t  of  nn  or- 
•^f  trial  is  made,  the  Court  to  which  the  action  is  thereby  deroha^ngtnK 
.ranstcrred  has  the  same  jurisdiction  over  it  as  though  it    **^ 
had  been  commenced  in  such  Court. 

Skc.  549.     The  parties  to  an  action  in  a  Probate  or  Transfer  of 
Justice's  Conrt  cannot  give  evidence  upon  any  question  iSa^ct  court 
wliich  involves  the  title  or  possession  of  real  property, 
nor  can  any  issue  pree^en ting  such  question  be  tried  by         o  iJa  a    J 
such  Court;  and  if  it  appear  from  the  answer  of  the  de-  f  f)  <^  lAyx  ^   /  ' 
t'endant,  verified  by  his  oath,  or  that  of  his  agent  or  at- 
torney, that  the  determination  of  the  action  will  neces- 
sarily involve  the  question  of  title  or  posse8t»ion  to  real 
])roperty,  the  Probate  Court  or  Justice  must  suspend  all 
hiriher   proceedings  in  the  action  and  certify  the  plead- 
ings, and,  if  any  of  the  pleadings  are  oral,  a  transcript  of 
tlie  same,  from  his  docket  to  the  Clerk  of  the  District 
Court  of  the  county;  and  from  the  time  of  filing  such 
pleadings   or   transcript  with  the   Clerk,   the   District 
Court  has  over  the  action  the  same  jurisdiction  as  if  it 
had  been  commenced  therein. 

Sec.  650.     An  action  in  a  Probate  or  Justice's  Court  Actioiw.  how 
is  commenced  by  filing  a  complaint.  commenced. 

Seo.  551.     The  Court  must  indorse  on  the  complaint  pummons 
the  date  upon  which  it  was  filed,  and  at  any  time  within  ^^  wiuiiu  u 
one  year  thereafter  the  plaintiff  may   have   summons* 
isBued. 
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^ive^Bum"*'^     Sec.  652.     At  any  time  after  tlie  complaint  is  filed  the 
mons.  defendant  may,  in  writing,  or  by  appearing  and  pleading, 

waive  the  issuing  of  snmmons.. 
Parties  may  ap-     Sec.  553.     Parties  in  a  Probate  or  Justice's  Court 
OT  by  attorney,  may  appear  and  act  in  person  or  by  attorney;  and  any 
person,  except  the  officer  by  whom  the  summons  or  jury 
process  was  served,  may  act  as  attorney. 
When  guar-         Sec.  554.     When  a  guardian  is  necessary,  he  must  be 
hSy^p^^®"**^' appointed  by  the  Judge  or  Justice,  as  follows: 
pointed.  1.     If  the  infant  is  plaintiff,  the  appointment  mnet 

be  made  before  the  summons  is  issued,  upon  the  appli- 
cation of  the  infant,  if  he  is  of  the  age  of  fourteen  years 
or  upwards;  if  under  that  age,  upon  the  application  of 
some  relative  or  friend.  Tlie  consent  in  writing  of  the 
guardian  to  be  appointed  to  act  as  such,  and  to  be  re- 
sponsible for  costs  if  he  fail  in  the  action,  mnst  be  first 
filed  with  the  Judge  or  Justice^ 

2.     If  the  infant  is  defendant,  the  guardian  mnst  be 

appointed  at  the  time  the  summons  is  retnrned,  or  before 

the  pleadings.     It  is  the  right  of  the  infant  to  nominate 

his  own  guardian,  if  the  infant  is  over  fourteen  years  of 

age,  and  the  proposed  guardian  is  present  and  consent  in 

writing  to  be  appointed.     Otherwise  the  Judge  or  Justice 

may  appoint  any  suitable  person  who  gives  such  consent. 

sumraons.  how     Sec.  555.     The  summous  must  be  directed  to  the  de- 

IS^a^nd  whaTto  ^®^^*^^^'  and,  if  Served  from  the  Probate  Court,  signed  by 

contain.  its  Clerk  and  under  its  seal;  if  issued  from  the  Justice's 

Court  signed  by  the  Justice,  and  must  contain: 

1.  The  title  of  the  Court,  and,  if  from  the  Probate 
'Court  the  name  of  the  County,  and,  if  from  a  Justice's 
Court,  the  name  of  the  precinct  or  city,  and  county,  in 
which  the  action  is  commenced,  and  the  names  of  the 
parties  thereto; 

2.  A  sufficient  statement  of  the  cause  of  action,  in 
general  terms,  to  apprise  the  defendant  of  the  nature  of 
the  claim  against  him; 

3.  A  direction  that  the  defendant  appear  and  answer 
at  a  time  specified  in  the  summons; 

4.  In  an  action  arising  on  a  contract,  for  the  recovery 
of  money  or  damages  only,  a  notice  that  unless  the  de- 
fendant so  appears  and  answers  the  plaintiff  will  take 
judgment  for  the  sum  claimed  by  him  (stating  it): 

5.  In  other  actions,  a  notice  that  unless  defendant  so 
appears  and  answers  the  plaintiff  will  apply  to  the  Court 
for  the  relief  demanded. 

If  the  plaintiff  has  appeai-ed  by  attorney,  the  name 
of  the  attorney  must  be  indorsed  on  the  summons. 
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Skc.  556.     The  time  specified  in  the  summons  fo»' tlie  TJ.;j}^^^°|^*^^ 
appearance  of  the  defendant  must  be  as  follows:  iS^ndaut. 

1.  If  an  order  of  arrest  is  indorsed  upon  the  sum- 
mons, forthwith ; 

2.  In  all  other  cases,  not  less  than  three  nor  more 
tliau  ten  days  from  its  date. 

Skc.  557.  If  the  summons  is  returned  without  bein^Aiinimim. 
served  upon  any  or  all  of  the  defendants,  the  Clerk  of  ™°**** 
the  Probate  Court  or  the  Justice,  as  the  case  may  be, 
upon  the  demand  of  the  plaintiff,  may  issue  an  alias 
summons,  in  the  same  form  as  the  original,  except  that 
he  may  fix  the  time  for  the  appearance  of  the  defendant 
at  a  period  not  to  exceed  ninety  days  from  its  date. 

Sec.  558.     The  Clerk  or  Justice  may,  within  a  year  same, 
from  the  date  of  the  fi]in<^  of  the  complaint,  issue  as 
many  alias  summons  as  may  be  demanded  by  the  plain- 
tiff. 

Sec.  559.  The  summons  cannot  be  served  out  of  ^'^^ f"^"®  q"*  "™: 
county  in  which  the  action  is  brought,  except  where  the  vice  of. 
action  is  brouglit  upon  a  joint  contract  or  ooligation  of 
two  or  more  persons  who  reside  in  different  counties,  and 
the  summons  has  be^n  served  upon  the  defendant 
resident  of  the  county,  in  which  case  the  summons  may 
be  served  upon  the  other  defendants  out  of  the  county; 
and,  except  also,  when  an  action  is  brought  against  a 
party  who  has  contracted  in  writing  to  perform  an  obli- 
gation at  a  particular  place,  and  resides  in  a  different 
county,  in  which  case  summons  may  be  served  in  the 
county  where  he  resides.  When  the  defendant  resides 
in  the  wmnty,  the  summons  cannot  be  served  within 
two  days  of  the  time  fixed  for  the  appearance  of  the 
defendant:  when  he  resides  out  of  the  countv,  and  the 
summons  is  served  out  of  the  county,  the  summons  can- 
not be  served  within  twenty  days  of  such  time. 

Sec.  560.  The  summons  in  the  cases  mentioned  in  summons  by 
the  preceding  section  may  be  served  by  a  Sheriff  or  con- ^j!J*^*"^****^ 
Btable of  any  of  the  counties  of  this  Territory;  provided^ 
that  when  a  summons,  issued  by  a  Justice  of  tlie  Peace, 
is  to  be  served  out  of  the  countv  in  which  it  was  issued, 
the  summons  shall  have  attached  to  it  a  certificate  under 
seal  by  the  District  Clerk  of  such  county,  to  the  effect 
that  the  person  issuing  the  same  was  an  acting  Justice 
of  the  Peace  at  the  date  of  the  summons;  or  the  sum- 
mons may  be  served  by  any  male  resident,  over  the  age 
of  twenty-one  years,  not  a  party  to  the  suit,  within  the 
county  where  the  action  is  Drought,  and  must  be  served 
and  returned,  as  provided  in  actions  commenced  in  the 
9 
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Hour'for  ap- 
pearance. 


Form  of  plead- 
ings. 


Pleading!!. 


District  Court;  or  it  may  be  served  by  publication,  and 
the  sections  of  this  Code  providing  for  the  publication 
of  sniiimons  issued  out  of  the  District  Court  are  appli- 
cai)le  to  the  Probate  and  Justices'  Courts,  the  necessary 
changes  and  substitutions  being  made  therein. 

Sec.  561.     The  parties  are  entitled   to  one  hour  in 
wliich   to  appear  after  the  time  fixed  in  the  summons, 
but  are  not  bound  to  remain  longer  than  that  time  unless 
both  parties  have  appeared,  and  the  Judge  or  Justice 
being  present,* is  engaged  in  the  trial  of  another  cause. 
Sec.  562.     Pleadings  in  Probate  and  Justices'  Courts: 
1.     Are  not  required  to  be  in  any  particular  form,  but 
must  be  such  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended; 
'  2.     May,  except   the  complaint,  be  oral  or  in  writinpr; 

3.  Must  not  oe  verified,  unless  otherwise  provided  in 
this  Code; 

4.  If  in  writing,  must  be  filed  with  the  Court  or  Jus- 
tice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made 
in  the  docket. 

Sec.  563.    Tlie  pleadings  are: 

1.  The  complaint  by  the  plaintiff; 

2.  The  demurrer  to  the  complaint; 

3.  The  answer  by  the  defendant; 

4.  The  demurrer  to  the  answer. 

Sec.  564.  The  complaint  in  these  Courts  is  a  concise 
statement,  in  writing,  of  the  facts  constituting  theplain- 
tilTs  cause  of  action ;  or  a  copy  of  the  account,  note,  bill, 
bond,  or  instrument  upon  which  the  action  is  based. 

Skc.  565.  The  defendant  may,  at  any  time  before  an- 
swering, demur  to  the  complaint. 

Sec.  566.  The  answer  may  contain  a  denial  of  any  or  all 
of  the  material  facts  stated  in  the  complaint,  which  the  de 
fendant  believes  to  be  untrue;  also  a  statement  in  aplain 
and  direct  manner,  of  any  other  facts  constituting  a  detense 
or  counter  claim,  upon  which  anaction  misj:ht  be  brought 
by  the  defendant  a<2rain8t  the  plaintiff  in  that  Court. 

Sec.  567.  If  tlie  defendant  omit  to  set  up  a  counter 
claim  in  the  cases  mentioned  in  the  last  section,  neither 
he  nor  his  assignee  can  afterwards  maintain  an  action 
against  the  plaintiff  therefor. 

Sec.  568.  When  the  answer  contains  new  matter  in 
avoidance,  or  constituting  a  defense  or  a  counter  claim, 
the  plaintiff  may,  at  any  liine  before  the  trial,  demur  to 
the  same  for  insufficiency,  stating  therein  the  grounds  uf 
such  demnri*er. 


Complaint 
defined. 


When  demur  - 
rur  to  com- 
plaint may  be 
imt  In. 

Answer. 


If  the  de  "end- 
em  omits  U>  set 
up  counter 
claim. 
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5ec.  569.     The  proceedings  on  demurrer  are  as  fol- JJ^JJ^J**"  ^'^ 
lows: 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the 
plaintiff  may,  within  such  time,  not  exceeding  two  days, 
as  the  Court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the 
defendant  may  answer  forthwith; 

3.  If  the  demumjr  to  an  answer  is  sustained,  the  de- 
fendant may  amend  his  answer  within  such  time,  not 
exceeding  two  days,  as  the  Court  may  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the 
action  must  proceed  as  if  no  demurrer  had  been  inter- 
posed. 

Sec.  670.  Either  party  may,  at  any  time  before  the  Amendment  of 
conclusion  of  the  trial,  amend  any  pleading;  but  if  the 
amendment  is  made  after  the  iseue,  and  it  appears  to  the 
satisfaction  of  the  Court,  by  oath,  that  an  adjournment 
is  necessary  to  the  adverse  party  in  consequence  of  such 
amendment,  an  adjourinnent  must  be  granted.  The 
Court  may  also,  in  its  discretion,  when  an  adjournment 
will,  by  the  amendment,  be  rendered  necessary,  require, 
as  a  condition  to  the  allowance  of  such  amendment,  made 
after  issue  joined,  the  payment  of  costs  to  the  adverse 
party,  to  be  fixed ;  by  the  Court,  not  exceeding  twenty 
dollars.  The  Court  may  also,  on  such  terms  as  may  be 
just,  and  on  payment  of  costs,  relieve  a  party  from  a 
Judgment  by  default  taken  against  him  by  his  mistake, 
inadvertence,  surprise, or  excusable  neglect;  but  the  ap- 
plication for  such  relief  must  be  made  within  ten  days 
after  the  entry  of  the  judgment,  and  upon  an  affidavit 
showing  good  cause  therefor. 

Sec.  571.     When  a  pleading  is  amended,  the  adverse  ^^"J^^^j^j 
party  may  answer  or  demur  to  it  within  such  time,  not<^jjended 
exceeding  two  days,  as  the  Court  may  allow.  ^      "*^ 
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PROVISIONAL    REMEDIES   IN   PROBATE   AND   JUSTICES' 

COURTS. 

Section  872.  Order  of  arrest,  and  arrest  of  defendant 

bTZ.  Order  executed  in  any  part  of  Territory. 

£74.  Affidavit  an  1  undertaking  for  ord  jr  of  arrei^t 

67S.  A  defendant  arrested  must  be  taken  before  the  Justice  or  Judge 

immediately. 

67&  The  officer  mu<it  fdve  notice  to  the  plaintiff  of  ar  ubt. 

Kl.  The  officer  must  detain  the  defendant. 
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578.    Writ  of  attachment  shall  issue  upon  affldayit. 

679.  Undertaking  (  n  attachment  must  be  required. 

680.  Writ  of  attachment,  substance  of.     Officer  may  take  an  ande^ 

taking  iustetid  of  levying. 
168I.    Certain  provisions  apply  to  all  attachments  in  Probate  and 

Justices'  Courts. 
682.    How  claim  and  delivery  enforced. 

Order  of  arrest,  SECTION  672.  An  ordcF  to  arrest  the  defendant  may 
defendant.^'  be  indorsed  on  a  summons  issued  out  of  a  Probate  or 
Justices'  Court,  and  the  defendant  may  be  arrested 
tliereon  by  the  Sheriff  or  Constable,  at  the  time  of  serving 
the  summons,  and  brought  before  the  Court  or  Justice, 
and  there  detained  until  duly  discharged,  in  the  follow- 
ing cases: 

1.  In  an  action  for  the  recovery  of  money  or  damages 
on  a  cause  of  action  arising  upon  contract  when  Uie 
defendant  is  about  to  depart  from  the  Territory,  with 
intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled  or  fraudulenty  misapplied,  or  con- 
verted to  his  own  use  by  one  who  received  it  in  a 
fiduciary  capacity; 

3.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for 
which  the  action  is  brought; 

4.  When  the  defendant  has  removed,  concealed,  or 
disposed  of  his  property,  or  is  about  to  do  so,  with  in- 
tent to  defraud  his  creditors. 

But  no  female  can  be  arrested  in  any  action, 
orderexecuted     Sp:c.  573.     lu  cascs  uudcr  the  first  subdivision  of  the 
iL*?iJ5?J[L°^  last  Section,  or  when  the  defendant  is  about  to  depart 

the  Territory,     n  1      m       *  ^  1  n  1  ■*! 

from  the  lerritory,  the  order  of  arrest  may  be  executed, 
and  the  defendant  arrested  in  any  part  of  the  Territory-. 
Affidavit  and        ^^^'  ^^'*'     B^forc  an  Order  for  an  arrest  can  be  made, 
fo"1)rder  of*^    the  party  applying  must  prove  to  the  satisfaction  of  the 
arreA.^'^°       Judgc  or  Jiistlce  by  the  affidavit  of  himself,  or  some 
other  person,  the  facts  upon  which  the  application  i:» 
founded.     The  plaintiff  must  also   execute  and  file  a 
written  undertaking  in  the  sura  of  three  hundred  dol- 
lars, with  sufficient  sureties,  to  the  effect  that  the  plain- 
tiff will   pay  all  costs  that    may  be  adjudged    to  the 
defendant,  and  all  damages  which  he  may  sustain  by 
reason  of  the  arrest,  if  the  same  be  wrongful,  or  without 
sufficient  cause,   not  exceeding  the  sum  specified  in  the 
undertaking. 
A  defendant        Sec.  575.     The  defendant  immediately  upon  beingar- 
be^taken  before  rested,  must  be  taken  to  the  ofliceof  the  Judge  or  Jus- 
imm^lateiy.    tice  who  made  the  order.    • 
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Sec.  576.     The  officer  making  the  arrest  must  iinine- The  officer 
diatelj  give  notice  thereof  to  the  plaintiff,  or  liis  attorney  SSflf the "^ 
or  agent,  and  indorse  on  the  summons,  and  subscribe  aSrrwt,*^**' 
certiticate,  stating  the  time  of  serving  the  satne,  the 
time  of  the  arrest,  and  of  his  giving  notice  to  tlie  plain 
tiff. 

Sec.  577.    The  officer  making  the  arrest  must  keep  The  officer 
the  defendant  in  custody  until  he  is  discharged  by  order  SSSndant""** 
of  the  Court. 

Sec.  578.    A  writ  to  attach  the  property  of  the  de-  wnt  of  aitach- 
fendant  must  be  issued  by  the  Judge  or  Justice  at  the  jmue  upon 
time  of,  or  after  issuing  summons  and  before  answer,  on  affl^»vnu 
receiving  an   affidavit  by  or  on  behalf  of  the  plaintiff, 
showing  the  same   facts  as   are  required  to  be   shown 
by  the  affidavit  for  attacliment  out    of    the  District 
Court. 

Sec.  579.     Before  issuing  the  writ,  the  Judge  or  Jus-  undertaking 
tice  must  require  a  written  undertaking  on  the  part  of  Slustbe^*^™^"* 
the   plaintiff,  with  two  or  more  sufficient  sureties,  in  a '■*-'^^''*^' 
sum  not  less  than  fiftv  nor  more  than  three  hundred  dol- 
lars,  to  the  effect  that  if  the  defendant  recover  judgment 
the  plaintiff  will  pay  all  costs  that  may  be  awarded  to 
the  aefendant,  ana  all  damages  which  he  may  sustain  by 
reason  of  the  attachment,  not  exceeding  tlie  sum  spec!- 
lied  in  the  undertaking. 

Sec.  580.     The  writ  may  be  directed  to  the  Sheriff  or  writ  ofattnch- 
any  Constable  of  the  county,  or  the  Sheriff  of  any  other  siince  of. 
county,  and  must  require  him  to  attach  and  safely   keep 
all   the  property  of  tne  defendant  within  his  county,  not 
exempt   from   execution,  or  so  much  thereof  as  may  be 
sufficient  to  satisfy  the  plaintiff's  demand,  the  amount  of 
which  must  be  stated  in  conformity  with  the  complaint, 
unless  the  defendant  give  him  security,  by  the  undertak- 
ing of  two  sufficient  sureties,  in    an  amount  sufficient   to  take  a^n™nnder- 
satisfy  such  demand  besides  costs;  in  which  case,  to  take  ^^/^^^/^tead 
such  undertaking. 

Sec.  581.    Tlie  sections  of  this  Code  providing  for  at-  certain  proviu- 
tachments  out  of  the  District  Court,  except  as  in  thi8^oj|jjof^*^« 
Chapter  expressly  provided,  are  applicable  to    attach- 
ments issued  out  of  the  Probate   and  Justices'  Courts, 
tlie    necessary  changes    and  substitutions  being  made 
therein. 

Sec.  582.     In  an  action  to  recover  possession  of  per-  how  claim  and 
sonal  property,  the  plaintiff  may,  at  the  time  of  issuing  2®^^ 
summons  or  at  any  time  thereafter  before  answer,  claim 
the   delivery   of  snch  property  to  him;  and  the  sections 
of  this  Code  providing  the  practice   in   proceedings  for 
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claim  and  deliverj  of  pergonal  property  in  the  District 
Court  are  applicable  to  like  proceedings  in  Probate  and 
Justices'  Courts,  the  necessary  dianges  and  sabBtitutioua 
being  made  therein. 


CHAPTER  XXXVIII. 

DEFAULTS,  POSTPONEMENTS,  TRIALS,  AND  JUDGMENTS 
IN  PROBATE  AND  JUSTICES'  COURTS, 

SicnoN  688.  Judgment  when  defendant  fkils  to  appear 

584.  Judgment  against  defendant  on  demurrer. 

663.  Time  when  trial  must  he  commenced. 

686.  When  Court  may,  of  its  own  motion,  postpone  trial. 

687  Postponement  hy  consent 

688.  Postponement  upon  application  of  a  party, 

689.  No  con.: nuance  for  more  than  ten  days  to  he  granted,  nnleai 

upon  filing  of  undertaking. 
600.    Issue  defined  and  the  different  kinds. 

691.  Issue  of  law,  how^  raised. 

692.  Issue  of  fact,  how  raised. 

698.  Issue  of  law,  how  tried. 
494.  Issue  of  fact,  how  tried. 
605.    Jury,  how  waived. 

,69ft.  Either  party  failing  to  appear,  trial  may  proceed  at  requestor 
^  other  party. 

607.  Challenges  to  jurors. 

"  606.  Mannerofpleadinga  written  instrument 

699.  If  a  copy  of   an  Instrument  he  filed,  the  signatures    will  be 

deemed  admitted,  unless  denied  under  oath. 
600.   Judgment  hy  confession. 
60L   Judgment  of  dismissal  entered  in  certain  cases  without  prqlu- 

dioe. 
002.    Judgment  upon  verdict 

603.  Judgment  after  trial  hy  the  Court. 

604.  Judgment  when  the  defendant  is  subject  to  arrest 

605.  If  the  sum  found  due  exceeds  the  Jurisdiction,  the  excess  ma|^ 

be  remitted. 
606    Offer  to  compromise  before  trial. 

607.  Costs  must  be  included  in  the  judgment 

608.  Abstract  of  Judgment 

609.  Abstract  may  be  filed  and  docketed  in  District  Clerk's  offico. 

610.  Effect  of  docketing. 

611.  Judgment  not  a  lien  unless  abstract  is  recorded  in  the  Recorder's 

oMce. 

Judgment  SECTION  583.      When  the  defendant  fails  to  appear 

anTftiils  to"i?p-  *^nd  auswcr  or  demur,  at  the  time  specified  in   tlie  sum- 
p^*'-  mons,  or  within  one  hour  thereafter,  the  Court  must  hear 

the  evidence  offered  hy  the  plaintiff,  and  must  render 
judgment  in  his  favor  tor  such  a  sum  (not  exceeding  the 
amount  stated  in  the  summons)  as  appears  by  such  evU 
deuce  to  be  just. 


DEPAULTS,    ETC.,   IN   PBOBATE  AND  JUSTIORS'   COURTS.  135 

Sec.  584.  In  the  following  eases  the  same  proceed- Judnnent 
ings  must  be  had,  and  jndi;ineut  must  be  rendered  in  ff^dant on 
like  manner,  as  if  the  defendant  had  failed  to  appear  and  <>«=^u""- 
answer  or  deinnr: 

1.  If  the  complaint  has  been  amended,  and  the  de- 
fendant fails  to  answer  it  as  amended,  within  the  time 
allowed  bv  the  Gonrt; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and 
tlie  defendant  fails  to  answer  at  once; 

3.  If  the  denturrer  to  the  answer  is  snstained,  and 
the  defendant  taiU  to  amend  the  answer  within  the  tinfe 
allowed  bv  the  Court. 

Sec.  585.     Un'ess  ])ostponed  as  provided  in  this  Chap-  Time  when 
ter,  or  unless  transferred  lo  another  Conrt,  the  trial  of  commenSS? 
the  action  must  commence  at  the  expiration  of  one  hour 
frtnn  the  time  speciKed  in  the  summons  tor  the  appear- 
ance of  defendant,  and  the  trial  must  be  continued,  with-^ 
out  adjournment  for  more  than  twenty-tour  hours  at  any' 
one  time,  until  all  the  issues  therein  are  disposed  o£ 

Sec.  5SC.     The  Conrt  mav,  of  its  own  motion,  post-  when  couit  ' 
lK)ne  the  trial:  *  SSrion^X*" 

1.     For  not  exceedina:  one  day,  if,  at  the  time  fixed  by !»»« ^*^*i- 
law  or  by  an  order  of  the  Court  for  the  trial,  the  Court 
is  engan^  in  the  trial  of  anofher  action: 

2  For  not  exceeding  two  days,  if,  by  an  amendment 
of  the  pleadings,  or  the  allowance  of  time  to  make  such 
amendment  or  to  plead,  a  postponement  is  rendered  nee- 
e«8ary ; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon 
iBBues  of  fact,  and  a  jury  has  been  demanded. 

Sec.  587.     The  Court  may,  by  consent  of  the  parties,  postponement 
^iven  in  writing  or  in  oj>en  Conrt,  postpone  the  trial  to*^^  cun«ent. 
a  time  agreed  upon  by  the  parties. 

Sbc.  588.     The  trial  may  be  postponed  upon  the  ap-  PoBtponement 
plication  01  either  party,  tor  a  period  not  exceeding  touruon  of  a  party. 
months: 

1.  The  party  making  the  application  must  prove,  by 
liiB  own  oath  or  otherwise,  that  he  cannot,  for  want  of 
material  testimony,  which  he  expects  to  procure,  safely 
proceed  to  trial,  and  must  show  in  what  res^)ect  the  tes- 
timony expected  is  material,  and  that  he  has  used 
due  diligence  Uj  procure  it,  and  has  been  unable  to 
do  so; 

2.  If  the  application  is  on  the  part  of  the  plaintiff, 
and  the  defendant  is  under  arrest,  a  postponement  for 
more  than  three  hours  dischari^s  thedefenoant  from  ens- 
tolly,  but  Che  action  may  proceed  notwithstanding,  and 
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Same.  the  defendant  is  eubject  to  arrc»t  on  execution,  in  the 

same  manner  as  if  he  had  not  been  discharged; 

3.  If  the  application  is  on  the  part  of  a  defendant 
under  ari-est,  before  it  can  be  granted  ne  must  execute  an 
undertaking,  with  two  or  more  sufficient  sureties,  to  be 
approved  by,  and  in  a  sum  to  be  fixed  by,  tlie  Court,  to 
the  effect  that  he  will  render  himself  amenable  to  the 
process  of  the  Court  during  the  pendency  of  the  action, 
and  to  such  as  may  be  issued  to  enforce  the  judsfment 
therein;  or  that  the  sureties  will  pay  to  the  plaintiff  the 
amount  of  any  judgment  which  he  may  recover  in  the 
action,  not  exceeding  the  amount  specified  in  the  under- 
taking. On  filing  the  undertaking  specified  in  this  sub- 
division, the  Court  must  order  the  defendant  to  be  dis- 
charged from  custody; 

4.  The  partj'  making  the  application  must,  if  required 
by  the  adverse  party,  consent  tiiat  the  testimony  of  any 
witness  of  such  adverse  party,  who  is  in  attendance,  may 
be  then  taken  by  deposition  before  the  Court,  and  that 
the  testimony  so  taKen  may  be  read  on  the  trial,  with 
the  same  effect,  and  subject  to  the  same  objections,  as  if 
the  witness  was  produced; — but  the  Court  may  require 
the  party  making  the  application  to  state,  npon  affidavit, 
the  evidence  which  he  expects  to  obtain;  and  if  the 
adverse  party  thereupon  admits  that  such  evidence  would 
be  given,  and  that  it  be  considered  as  actually  given  on 
the  trial  or  offered  and  overruled  as  improper,  the  trial 
must  not  be  postponed. 

No  continn-         Sbc.  589.     No  adjournment  must,  unless  consent,  be 

tivfn  ten  days' granted   for  a   period  lonirer  than  ten   daj's,  upon  the 

lini^^p^'   application  of  either  party,  except  upon  condition  that 

flijnif  ofun-     Bnch  party  file  an  undertaking,  in  an  amount  fixed  by  the 

Court,  with  two  sureties,  to  be  approved  by  the  Court,  to 

the  effect  that  tl)ey  will  pay  to  the  opposite  party  the 

amount  of   any   judgment  which    may    be  recovered 

against   the  party    applying,   not   exceeding   the   sum 

specified  in  the  undertaking. 

Issue  defined,       Sec.  590.     Issues  arise   upon   the  pleadings  when  a 

fnf  it^inds?^^*^^  fact  or  conclusion  of  law  is  maintaiiiea  by  the  one  party 

and  is  controverted  by  the  other.    They  are  of  two  kinds: 

1.  Of  law;  and 

2.  Of  fact 

how^afsed^'        ^^^^'  ^^^'     ^^  issuc  of  law  arises  upon  a  demurrer  to 
the  complaint  or  answer,  or  to  some  part  thereof. 

lasueoj^^        Sec.  592.     An  issue  of  fact  arises: 

1.  Upon  a  material  allegation  in  the  complaint  con- 
troverted by  the  answer;  and. 
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2.  Upon  new  matter  in  the  answer,  except  an  issue  of 
law  is  joined  thereon. 

Sbc.  593.     An   issue  of  law   must  be  tried  by  the  lame  of  law, 
Coart  ^^"^  ^^^ 

Sec.  594    An  issue  of  fact  must  be  tried  bj  a  jury,  issue  of  fact, 
unless  a  jury  is  waived,  in  which  case  it  must  be  tried  by  ^**^  ^^' 
the  Court. 

Skc.  595.     A  jury  may  be  waived:  waived!*^ 

1.  By  consent  of  parties,  entei*ed  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  jury 
before  the  commencement  of  the  trial  of  an  issue  of 
fact; 

3.  By  the  failure  of  either  party  to  appear  at  the 
time  fixed  for  the  trial  of  an  issue  of  fact. 

Sec.  59H.     If  either  part  fails  to  ap] tear  at  the  time  Either  MPty 
fixed  for  trial,  the  trial  may  proceed  at  the  request  of  the  app^. 
adverse  party. 

Sec.  597.     The  challenges  are  either  peremptory  or  challenges  to 
for  cause.     Each  party  is  entitled  to  three  perem  ptory  ^**~'** 
challenges.     Either  party  may  challenge  for  cause  on 
any  grounds  set  forth  as  grounds  of  sucli  challenge  in 
the  District  Court.     Challenges  for  cause  must  be  tried 
by  the  Court 

Sec.  598.     When    the   cause  of  action   or    counter  ^^®[o*^^ 
claim  arises  upon  an  account  or  instrument  for  tlie  pay-  written  in- 
ment  of  money  only,  the  Court,  at  any  time  before  the'^™™®°^ 
trial,  may,  by  aii  order  under  his  hand,  require  the  origi- 
nal to  l>e  exhibited  to  the  inspection  of,  and  a  copy  to  be 
furnished  to,  the  adverse  party,  at  such  time  as  may  be 
fixed  in  the  order;  or,  if  such  order  is  not  obeyed,  the 
ucctonnt  or  instrument  cannot  be  given  in  evidence. 

Skc.  599.     If  the  plaintiff  annex  to  his  complaint,  or  J^*^py^/',^" 
file  with  the  Court  at  the  time  of  issuing  the  summons,  flied,  the  sig- 
the  original  or  a  copy  of  the  promissory  note,  bill  of  ex-  Seemed 
ciiange,  or  other  written  obligation  for  the  payment  of  *^""^^^* 
money,  upon  which  the  action  is  brouglft,  the  defendant 
is  deemed  to  admit  the  genuineness  of  the  signatures  of 
tiie  makers,  indorsers,  or  assignors   thereof,    unless  he 
specifically  deny  the  same  in  his  answer,  and  verify  the 
answer  bv  his  oath. 

Sec.  600.     Judgments  upon  confession  may  be  entered  Jud^ent  by 
up  in  any  Probate  or  Justice's  Court  specified  in  the  con- *^^"^****""' 
fession,  in  any  amount  of  which  the  Court  has  jurisdic- 
tion. 

Sec.  601.    Judgment  that  the  action  be   dismissed,  J|^^^8j^.»» 
without  prejudice  to  a  new  action,  may  be  entered  with 
c<j8ts,  in  the  following  cases: 
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1.  When  the  plaintiff  vohnitHril}*  dismisses  the  action 
before  it  is  tinnlly  submitted; 

2.  When  he  tails  to  appear  at  the  time  specified  in 
the  summons,  or  at  the  time  to  which  the  action  bas 
been  postponed,  or  within  one  hour  thereafter; 

3.  When,  after  a  demurrer  to  the  complaint  has  been 
sustained,  the  plaintiff  fails  to  amend  it  within  the  time 
allowed  by  the  Court; 

4.  Wlien  it  is  objected  at  the  trial,  and  appears  by 
the  evidence,  that  the  action  is  brought  in  the  wron^ 
county,  (ir  precinct,  or  city;  but  if  the  objection  is  taken 
and  overruled,  it  is  cause  only  of  reversal  on  appeal,  and 
does  not  otherwise  invalidate  the  judgment;  if  not  taken 
at  tiie  trial,  it  is  waived. 

Junjfment  Sko.  602.     When  a  trial  by  jury  has  been  had,jud<r- 

upoii\er  c.    j^^,^^|.  ,m,5j|.  i^  entered  by  the  Court  at  once,  in  ct»n- 

lormity  with  the  verdict. 
jiKiffinent  after     8kc.  6()3.     When  the  trial  is  by  the  Court,  judgment 
coun.^  ^®      must  Ije  entered  at  the  close  of  the  trial. 
Judgment. how     Sec.  604.     The  judgment  must  be  entered  snbstan- 
dc"endi.'?^ub.t»ally  in  the  form  recjuired  by  this  Code.     When  the 
ject  to  arrest,    judirmcnt  is  rendered  in  a  case  where  the  defendant  is 
subject  to  arrest  anJ  imprisonment  tliereon,  the  fac;t 
that  the  defendant  is  so  subject  must  be  stated  in  tbe 
judgiiicnt. 
If  the  sum  Sko.  605.    When  the  amount  found  due  to  either 

ce«u  tiw  jurta-  partv  excecds  the  sum  for  which  the  Court  is  authorized 
exciI2\imy  be  ^^  enter  judgment,  such  party  may  remit  the  excess, 
rcmiued,         and  judgment  may  be  renaered  for  the  residue. 
pi?)'mi;i''bSore    .^BO.  606.     If  the  defendant,  at  any  time  before  the 
iriaL  trial,  offer  in  writing  to  allow  judgment  to  l)e   taken 

against  him  for  a  specified  sum,  the  plaintiff  may  imme- 
diately have  judgment  therefor,  with  the  costs  then 
accrued;  but  if  he  do  not  accept  such  offer  before  the 
trial,  and  fail  to  recover  in  the  action  a  sum  in  excess  of 
the  offer,  lie  cannot  recover  costs;  but  costa  must  be 
adjudged  against  him,  and  if  he  recover,  be  deducted 
from  his  recovery.  The  offer  and  failure  to  accept  can- 
not l)e  given  in  evidence,  nor  affect  the  recovery  other- 
wise than  as  to  costs. 
ro«t«miwtbe       Sec.  607.     Tiie  Court  must  tax  and  include  in  the 

Ille^julSlueut,   j»d.irinent  th«  costs  allowed  by  law  to  the  prevailin  ' 
party.  ^ 

Abstmc-t  of  Skc.  608.     The  Court,  on  the  demand  of  a  partv  in 

juagmeuu       ^1,^3^,  favor  judgment  is  rendered,  must  give  him  an 

abstract  of  the  judgment  in  the  following  form  {tilling 

blanks  according  to  the  facts):  \         o 
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Territory  of  Idaho,  Coniitv  of , 

,  plaintiff,  V8 ,  defendant. 

In  Probatfe  Court  of County,  {or^  In  Justices 

Court,  before ,  Justice  of  the  Peace,  of 

Prec^inct,  or  City,) 1 18. .,  (insert  date  of  abstract). 

Judgment  entered   for  plaintiff    (or   defendant)   for 
dollars,  on  the day  of ,  18 . . . 

I  oertily  that-  the  foregoing  is  a  correct  abstract  of  a 
Judgment  rendered  in  said  action  in  my  Court,  or  ^s  the 

Ctfise  may  be^  in  the  Court  ot^ ,  Justice  of  the  I^eace, 

us  appears  by  his  docket,  now  in  my  possession,  as  his 
eaccessor  in  office,  signed  by  the  Clerk  of  the  Probate 
Court  and  attested  by  its  seal,  or  signed  by  the  Justice, 
as  the  case  may  be. 

Sec.  609.     The  abstract  may  be  filed  and  docketed  in  ^Yod*^™?' 
the  office  of  the  District  Clerk  of  the  county  in  which  dockeuni  in 
the  judgment  was  rendered,  and  must  be  docketed  in  the^^^*^***"*^®' 
judgment  docket  of  the  District  Court.     The  time  of  the 
reeei  pt  of  the  abstract  by  tlie  Clerk  must  be  noted  by  him 
thereon,  and  entered  in  the  docket. 

Sec.  610.     From  the  time  of  docketing  in  the  District  Effect  or  dock- 
Clerk's  office,   execution    may   be  issu^  thereon  by  the  ®  ^^' 
District   Clerk  to  the  Sheriff  of  any  county  in  the  Terri- 
tory, in  the  same  manner  and  with  like  effect  as  if  issued 
un  judgments  of  the  District  Courts. 

Sec.  611.     A  judgment  rendered  in  a  Probate  or  Jus-  Judpraent  not 
t  ice's  Court  creates  no  lien  upon  any  lands  of  the  de- Siwt^raclV** 
lendant,  unless  such  an  abstract  is  filed  and  docketed  in  *^'^'^«'*'*<^- 
tlie  office  of  the  Clerk  of  the  District  Court  of  the  county 
in    which    the  lands  ai*e  situated.     When   so   tiled  and 
docketed,  such  a  judgment  is  a  lien  upon  the  lands  of  the 
judgment  debtor  situated  in  that  count}-,  for  the  period 
of  two  years  from  the  date  of  the  judgment. 


CHAPTER  XXXIX. 

EXECUTIONS  FROM  PROBATE  AND  JUSTICES'  COURTS. 

Section  612.  Execution  may  lame  at  any  time  within  flTe^'eaxv. 

613.  Execution,  contents  of. 

61 4.  Renewal  of  execution . 

615.  Duty  of  officer  receiving  execution. 

616.  Proceedings  supplementary  to  execution. 

Skction  612.     Execution   for  the   enforcement  of    a  Execution  may 
judgment  may  be  iflsued  by  the  Clerk  of  the  Probate  ^SflwithlJi 
Court  under  the  seal  of  the  Court,  or  by  the  Justice  who  flv^yea™- 
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Execution,; 
contenta  ot 


entered  the  judgment,  or  his  successor  in  office,  on  the 
application  of  the  party  entitled  thereto,  at  any  time 
within  five  years  from  the  entry  of  judgment 

Sec.  613.  The  execution  must  be  directed  to  the 
Sheriff  or  to  a  Constable  of  the  county,  and  must  be  sob- 
scribed  bv  the  Clerk  or  Justice  and  bear  date  the  dav  of 
its  delivery  to  the  officer.  It  must  intelligibly  refer  to 
the  judgment,  by  stating  the  names  of  the  partie^s,  and 
the  name  of  the  Court  or  Justice  before  whom,  and  of 
the  county  where,  and  the  time  when  it  was  rendered; 
the  amount  of  judgment,  if  it  be  for  money;  and,  if  less 
than  the  whole  is  due,  the  true  amount  due  thereon.  It 
must  contain,  in  like  cases,  similar  directions  to  the 
Sheriff  or  Constable,  as  are  required  in  executions  issued 
from  the  District  Court. 

Sec.  614.  An  execution  may,  at  the  request  of  the 
judgment  creditor,  be  renewed  before  the  expiration  of 
the  time  fixed  for  its  return,  by  the  word  "renewed" 
written  tliereon,  with  the  date  thereof,  and  subscribed  by 
the  Clerk  or  Justice.  Such  renewal  has  the  effect  of  an 
original  issue,  and  may  be  repeated  as  often  as  necessar}-. 
If  an  execution  is  returned  unsatisfied,  another  may  be 
afterwards  issued. 
Duty  of  officer  Seo.  615.  The  Sheriff  or  Constable  to  whom  the  exe- 
mjen^ngexe-  ^^^^^^j^  is  directed  must  execute  the  same  in  the  same 
manner  as  the  Sheriff  is  required  to  proceed  upon  execu- 
tions directed  to  him;  and  the  Constable,  when  the  execu- 
tion is  directed  to  him,  is  vested  for  that  purpose  with 
all  the  powers  of  the  Sheriff. 

Sec.  616.  The  provisions  of  this  Code  as  to  Proceed- 
ings Supplementary  to  Execution  in  the  District  Court, 
are  applicable  to  Probate  and  Justices'  Courts,  the  neces- 
sary changes  and  substitutions  being  made  therein. 


Renewal  of 
execution. 


Certain  pro- 
visions made 
applicable. 


CHAPTER  XL. 

GENERAL  PROVISIONS  RELATING  TO  PROBATE  AND  JUS- 
TICES' COURTS. 


SxcnoN  617. 
618. 
619. 

6ao. 

621. 
622. 
028. 
624. 


Contempts. 

Proceedings  for  contempts. 

Same. 

Punishments  for  contempti. 

The  conyicUon  must  be  entered  in  the  docket 

Docket,  what  to  contain. 

Entries  therein  primary  evidence  of  the  fact 

An  index  to  the  docket  must  be  kept 


BELATTNG   TO   PROBATE   AND  JUrnCES'   OOUBT8.  141 

625.    Docketii  most  be  delivered  by  Judge  or  Justice  to  his  successor. 

026b  Proceedings  when  office  becomes  vac^int  and  before  a  successor 
Is  appointed. 

627.  May  issue  execution  or  oCIier  process  upon  the  docket  of  hk  pre- 
decessor. 

628w   Succeasor  of  a  Justice,  who  shall  be  deemed. 

629L  If  two  Justices  might  be  deemed  successors,  the  Probate  Judge 
shall  designate  one. 

630.  Probate  Judge  or  Justices  may  lamie  labposnas  and  final  proceiv 

to  any  part  of  the  county. 

631.  Blanks  must  be  filled  in  all  papers  issued  by  a  Probate  Judge  or 

Justice,  except  subpoenas. 

632.  Judge  or  Justice  to  receive  all  moneys  collected  and  pay  same 

topaitlesL 

688.  In  case  of  disability  of  Justice,  another  Justice  may  attend  on  hit 
%  behall 

634.  May  require  security  for  costs. 

6C5.  Who  enUtled  to  costs. 

696.  What  provisions  of  Code  applicable. 

637.  Deposit 

Section  617.    A  Probate  Jadge  or  Justice  may  pnn-  contempts. 
ish  as  for  contempt,  persons  guilty  of  the  following  acts,  £?/  p^**^'** 
and  DO  other: 

1-  Disorderly,  contemptuons  or  insolent  behavior 
towards  the  Jndge  or  Justice  while  holding  the  Court, 
tending  to  interrupt  the  due  coarse  of  a  trial  or  other 
judicial  proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  vio- 
lent disturbance  in  the  presence  of  the  Jud^  or  Justice, 
or  in  the  immediate  vicinity  of  the  Court  held  by  him, 
tending  to  interrupt  the  due  course  of  a  trial  or  other 
judicial  proceeding; 

3.  Disobedience  or  resistance  to  the  execution  of  a 
lawful  order  or  process,  made  or  issued  by  him; 

4.  Disobedience  to  a  subpoena  duly  served,  or  refus- 
ing to  be  sworn  or  to  answer  as  a  witness; 

5.  Rescuing  any  person  or  property  in  the  custody 
of  an  officer  by  virtue  of  an  order  or  process  of  the  Court 
held  by  him. 

Seo.  618.  When  a  contempt  is  committed  in  the  im- proceedings 
mediate  view  and  presence  or  the  Judge  or  Justice,  it 'o' ««»^™p^- 
may  be  punished  summarily;  to  that  end  an  order  must 
be  made,  reciting  the  facts  as  they  occurred,  and  adjudg- 
ing that  the  person  proceeded  against  is  thereby  guilty 
of  contempt,  and  that  he  be  punished  as  therein  pre- 
scribed. 

Seo.  619.  When  the  contempt  is  not  committed  in 
the  immediate  view  and  presence  of  the  Judge  or  Justice, 
a  warrant  of  arrest  may  be  issued  by  such  Judge  or 
Justice,  on  which  the  person  so  guilty  may  be  arrested 
and  brought  before  the  Judge  or  Justice  immediately, 
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PuniFhmentB 
for  contempts- 


Th«  conviction 
must  \)e  enter- 
ed in  the 
docket. 

Docket,  whftt 
to  coutuiii. 


when  an  opportunity  to  be  heard  in  his  defense  or  excaee 
nmst  be  given.  The  Judge  or  Jnstice  may,  thereupon, 
discharge  him,  or  may  convict  him  of  the  offense. 

Seo.  620.  The  Judge  or  Justice  may  punisli  for  con- 
tempts, by  fine  or  imprisonment,  or  both;  such  fine  not 
to  exceed,  in  any  case,  one  hundred  dollars,  and  snch 
imprisonment  one  day. 

Sec.  621.  The  conviction,  specifying  particularly  the 
ofi'ense  and  the  judgment  thereon,  must  be  entered  in 
the  docket. 

Sec.  622.  Every  Probate  Court  and  Jnstice  mnst 
keep  a  book,  denominated  a  ^  Docket,"  in  which  must 
be  entered: 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  the  action  or  proceeding;  and  if  a 
sum  of  money  be  claimed,  the  amount  tliereof ; 

3.  The  date  of  the  summons,  and  the  time  of  its 
return;  and  if  an  order  to  arrest  the  defendant  be  made, 
or  a  writ  of  attachment  be  issued,  a  statement  of  the  fact; 

4.  The  time  when  the  parties,  or  either  of  them,  ap- 
pear, or  their  non-appearance,  if  default  be  made;  a 
minute  of  the  pleadings  and  motions;  if  in  writing,  re- 
ferring to  them ;  if  not  in  writing,  a  concise  statement  of 
the  material  parts  of  the  pleading; 

5.  Every  adjournment,  stating  on  whose  application 
and  to  what  time; 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is 
made,  and  by  whom  made,  the  onler  for  the  jury,  and 
the  time  appointed  for  the  return  of  the  jury  and  for  the 
trial. 

7.  The  names  of  the  jurors  who  appear  and  are  sworn, 
and  the  names  of  all  witnesses  sworn,  and  at  whose 
request; 

8.  The  verdict  of  the  jury,  and  when  received;  if  the 
jury  disagree  and  are  discharged,  the  fact  of  such  dis- 
agreement and  discharge; 

9.  The  jud&rment  of  the  Court,  specifying  the  cr>6t8 
included  and  the  time  when  rendered; 

1(K  The  is6uin;<:  of  the  execution,  wiien  issued  and  to 
whom;  the  renewals  thereof,  if  any,  and  when  made,  and 
a  statement  of  any  money  paid  to  the  Court,  when  and 
by  wliom. 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  givon, 
and  t>f  the  appeal  bond,  if  any  be  tiled. 

Hkc.  623.  The  several  particulars  of  the  last  section 
s]>ec;tied  must  be  entered  under  tjje  title  of  the  action  to 
which  they  relate,  and  (unless  otherwise  in  this  Code 


Entries  therein 
primn  y  c  i- 
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provided)  at  the  time  when  they  occur.  Such  entries  in 
a  Probate  or  Justices'  docket,  or  a  transcript  tliereof, 
certified  by  the  Clerk  or  Justice,  or  his  successor  in 
office,  are  primary  evidence  of  the  facts  so  stated. 

Sec.  624.  The  Clerk  of  the  Probate  Court  and  every  ^^VdcSft^i**^ 
Justice  of  the  Peace  must  keep  an  alphabetical  index  to  miut  be  kept 
his  docket,  in  which  must  be  entei'ed  the  names  of  the 
parties  to  each  judgment,  with  a  reference  to  the  page 
of  entry.  The  names  of  the  plaintiffs  must  be  entered 
in  the  index,  in  the  alphabetical  order  of  the  first  letter 
of  tlie  family  name. 

Sec.  025.     Every  Probate  Judge  and  every  Justice  of  nockets  mu^t 
the  Peace,  upon  the  expiration  of  his  term  of  office,  mugtajccias^r.'^ 
deposit  with  his  successor  his  official  dockets  and  all 
pnpers  filed  in  his  office,  as  well  his  own  as  those  of  his 
predecessors,  or  any  other  which  may  be  in  his  custody 
to  be  kept  as  public  records. 

Sec.  626.     If  the  office  of  a  Justice  become  vacant  bj*  proccedins' 
"Jfl  death  or  removal  from  the  precinct  or  c.ty,  or  other-  when  oiiuc  bc- 

ix-  !•  •        r4.j  J  I'^j^i      comes  viu-n  111. 

;vise,  l)etore  his  successor  is  elected  and  qualincd,  the  and  before  u 
iocket  and  papers  in  possession  of  such  Justice  must  l>ep^in^^*"  ^^ 
de(>08ited  in  the  office  of  some  other  Justice  in  the  pre- 
cinct, to  be  bv  him  delivered  to  the  successor  of  such 
Justice.  If  there  is  no  other  Justice  in  the  precinct, 
then  the  docket  and  pa})ers  of  such  Justice  must  bo 
deposited  in  the  office  of  the  County  Recorder  of  the 
ci>unty,  to  be  by  him  delivered  to  the  successor  in  office 
of  the  Justice. 

Sec.  627.     Any  Probate  Judge  having  the  docket  of  May  uwic  exe- 
liis  predecessor,  and  any  Justice  with  wliom  the  docket priJpeSJjj^uj^nJ'®' 
of  his  predecessor,  or  of  any  other  Justice,  is  deposited,  ill*-*  <^ot^k^-t  "^ 
liHS  and  may  exercise  over  all  actions  and  proceedings 
entered  in  sucii  ducket,  the  same  jurisdiction  as  if  orig- 
inallv  commenced  before  him.     In  case  of  the  creation 
of  a  new  county,  or  the  change  of  the  boundjvry  between 
two  counties,  any  Justice  into  whose  hands  the  docket 
of  a  Justice  formerly  acting  as  such  witiiin  the  same 
territory  may  come,  is,  for  the  purposes  of  this  section, 
considered  the  successor  of  such  former  Justice. 

Sec.  628.    The  justice  elected  to  fill  a  vacancy  is  the  sue-  J'J^^^^Jk'^* 
cesser  of  the  Justice  whose  office  became  vacant  before  Rhaii^be^* 
the  expiration  of  a  full  term.     When  a  full  term  expires,  ^*-'«™«^ 
the  same  or  another  person  elected  to  take  office  in    the 
same  precinct  or  city,  from  that  time  is  the  successor. 

Skc.  629.     When  two  or   more  Justices   are  equally ^f^y^Jy"*^*"*^ 
entitled,  under  the  last  section,  to  be  deemed  the  sncccs- dwinotTsuc- 
s^.trb  in  i,ffice  of  tjie  Justice,  the  Probate  J  udi^e,  must  by  **^'*"""** 
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a  certificate  subscribed  by  liitn  and  filed  in  the  utHce  at' 
the  County  Recorder,  designate  which  Justice  is  the  suc- 
cessor of  a  Justice  going  out  of  office,  or  whose  office 
has  become  vacant. 

Sec.  630.  Subpoenas  out  of  any  Probate  or  Justice's 
Court,  and  final  process  on  any  judgment  recovered 
therein,  may  be  issued  to  any  part  of  the  county. 

Sbo.  631.  Tlie  snmmous,  execution,  and  every  other 
paper  made  or  issued  by  a  Probate  Court  or  Justice,  ex- 
cept a  subpoena,  must  be  issued  without  a  blank  left  to 
be  tilled  by  another,  otherwise  it  is  void. 

Sec.  632.  Probate  Judges  and  Justices  of  the  Peace 
must  receive  from  the  Sherifis  or  Constables  of  their 
county,  all  moneys  collected  on  any  process  or  order 
issued  from  their  Courts  respectively,  and  all  moneys 
paid  to  them  in  their  official  capacity,  and  must  pay  the 
same  over  to  the  pai*ties  cntitlea  or  authorized  to  receive 
them,  without  delay. 

Sec.  633.  In  case  of  the  sickness  or  other  disability, 
or  necessary  absence  of  a  Justice,  on  a  return  of  a  sum- 
mons or  at  the  time  appointed  for  a  trial,  another  Justice 
of  the  same  precinct  or  city  may,  at  liis  request,  attend 
in  his  behalf,  and  thereupon  is  vested  with  the  power, 
for  the  time  being,  of  the  Justice  before  whom  the  sum- 
mons was  returnable.  In  that  case,  the  proper  entry  of 
1)ix)ceedings  before  the  attending  Justice  subscribed  by 
lim,  must  be  made  in  the  docket  of  the  Justice  befoi'e 
whom  the  summons  was  returnable.  If  the  case  is  ad- 
journed, the  Justice  before  whom  the  summons  was  re- 
turnable may  resume  jurisdiction. 

Sec.  634.  Probate  and  Justices'  Courts  may  in  all 
cases  require  a  deposit  of  money  or  an  undertaking,  as 
security  for  costs  of  Court,  before  issuing  a  summons. 

Sec.  635.  The  prevailing  party  in  Probate  and  Jus- 
tices' Courts  is  entitled  to  costs  of  the  action  and  also  of 
any  proceedings  taken  by  liim  in  aid  of  an  execution, 
issued  upon  any  judgment  recovered  therein. 

Sec.  636.  The  Probate  Courts  in  the  exercise  of  their 
civil  jurisdiction,  and  Justices'  Courts,  being  Courts  of 
peculiar  and  limited  jurisdiction,  only  those  provisions 
of  this  Code  which  are,  in  their  nature,  applicable  to  tlie 
organization,  powers,  and  course  of  proceedings  in  these 
Courts,  or  which  have  been  made  applicable  by  special 
provisions  in  this  Code,  are  applicaole  to  these  Courts 
and  the  proceedings  therein. 

Sec.  637.  In  all  civil  cases  arising  in  Probate  and 
Justices'  Courts,  where  an  undertaking  is  required  by 
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tliis  Code,  a  deposit  with  tlie  Court  of  a  snm  of  money 
e<|iml  to  the  amount  of  the  required  undertaking,  mav  he 
received  and  held  by  the  Court  in  place  of  said  under- 
taking. 


Sec.  638.     Tlie  practice  of  Probate  Courts  in  criminal  Practice  in 
and  in  Probate  matters,  and  the  practice  of  Justices' cSmtulfS 
Courts  in  criminal  matters,  is  regulated  by  other  statutes  ^'»' 
of  this  Territory. 


CHAPTER  XLL 

APPEALS  IN  GENERAL. 

Section  639.    Judgment  and  orden  may  be  reviewed.  * 

640.  Orders  made  out  of  Court,  without  notice,  may  be  reviewed  by 

the  Judge. 

641.  Party  aggrieved  may  appeal.    Names  of  parties. 
64*2.    Within  what  time  appeal  may  be  takezL 

613.  Appeal,  how  taken. 

614.  Undertaking  or  deposit  on  appeal. 

645.  Undertaking  on  appeal  from  a  money  Judgment 

646.  Appeal  from  a  judgment  for  a  delivery  of  documents. 

617.    Appeal  firom  a  Judgment  directing  the  execution  of  a  convey 

ance,  etc 
64S.    Undertaking  on  appeal  concerning  real  property. 

649.  Stay  of  proceedings.    The  Security  on  appeal  may  be  limited  in 

the  case  of  an  execution,  etc. 

650.  Undertaking  may  be  in  one  instrument  or  scveraL 

651.  Justification  of  sureties  on  undertaking  on  tppcal 

652.  Undertakings  in  cases  not  specified. 

C53w    What  papers  to  be  used  on  an  appeal  from  the  judgment 

654.    What  papers  used  on  appeals  from  orders,  except  orders  granting 

or  refusing  new  trials. 
655b    What  papers  to  be  used  on  an  appeal  fh)m  an  order  granting  or 

reAising  a  new  trial. 

656.  Copies  and  undertakings,  how  certified. 

657.  When  an  appeal  may  be  dismissed.    When  not 
6o8w    EflFbct  of  dismissal. 

659.  What  may  be  reviewed  on  an  appeal  ftt)m  Judgment 

660.  Remedial  powers  of  an  appellate  Ck>urt 

661.  On  Judgment  on  appeal,  remittitur  must  be  certified  to  the  Clerk    • 

of  the  Court  below. 

SEcnoN  639.     A  judgment  or  order,  in  a  civil  action.  Judgment  and 
except  when  expressly  made  final,  may  be  reviewed  asrevknvSd**^ 
prescribed  in  this  Code,  and  not  otlierwise. 

Sec.  640.     An    oi*der    made   out   of    Court,    without  orders  made 
notice  to  the  adverse  party,  may  be  vacated  or  modified,  w"th*out  mJuce 
without  notice,  by  the  Judo:e  who  made  it:  or  mav  be  "jay  ^  re- 

«  *  '  .»  viewed  ov  the 

vacated  or  modified  on  notice,  in  the  manner  in  wJiich  Judge. 
other  motions  are  made. 

Sec.  641.     Any  party  aggrieved  may  appeal  in  the 


146  APPEALS   m  GENERAL. 

pprty  aggriev-  cases  prescribed  in  this  Code.  The  party  appealing  is 
Names  of  ™^  known  as  the  appellant,  and  the  adverse  party  as  the 
ties.  respondent. 

Within  what  Sec.  642.  An  appeal  may  be  taken  to  the  Snpreaie 
nwiy  betaken.  Court  from  a  District  Court: 

1.  From  a  final  judgment  in  an  action  or  special  pro- 
ceeding commenced  in  the  Court  in  which  the  same  is 
rendered,  within  one  year  after  the  entry  of  judgment. 
But  an  exception  to  the  decision  or  verdict,  on  the  ground 
that  it  is  not  supported  by  the  evidence,  cannot  be  re- 
viewed on  an  appeal  from  the  judgment,  unless  the  ap- 
peal is  taken  within  sixty  days  after  the  rendition  of  the 
judgment; 

2.  From  a  judgment  rendered  on  an  appeal  from  an 
inferior  Court,  witiiin  ninety  days  after  the  entry  of  such 
judgment. 

3.  From  an  order  granting  or  refusing  a  new  trial; 
from  an  order  granting  or  dissolving  an  injunction;  from 
an  order  refusing  to  grant  or  dissolve  an  injunction ;  from 
an  order  dissolving  or  refusing  to  dissolve  an  attachment; 
from  an  order  granting  or  refusing  to  grant  a  change  of 
the  place  of  trial;  from  any  special  order  made  afterlinal 
judgment,  and  from  an  intei'li)Cutory  judgment  in  ac- 
tions for  partition  of  real  property,  within  sixty  days 
after  the  order  or  interlocutory  judgment  is  made  and 
entered  on  the  minutes  of  the  Court  or  filed  with  the 
Clerk. 

Appeal,  how  Sfx.  643.  An  appeal  is  taken  by  filing  with  the 
**  ^'  Clerk  of  the  Court  in  which  the  judgment  or  order  ap- 

pealed from  is  entered,  a  notice  stating  the  appeal  from 
the  same,  or  some  specific  part  thereof,  and  serving  a 
similar  notice  on  the  adverse  party,  or  his  attorney.  The 
order  or  service  is  immaterial,  but  the  appeal  is  ineffect- 
ual for  any  purpose,  unless  within  five  days  after 
service  of  the  notice  of  appeal,  an  undertaking  be  filed, 
or  a  deposit  of  money  be  made  with  the  Clerk,  as  here- 
inafter provided,  or  the  undertaking  be  waived  by  the 
advei'se  party  in  writing. 
Undertaking  Sec.  644.  The  Undertaking  on  appeal  must  be  in 
appeiSi^^°'^  writing,  and  must  be  executed  on  the  part  of  the  appel- 
lant, by  at  least  two  sureties,  to  the  effect  that  the  appel- 
lant will  pay  all  damages  and  costs  which  may  be  awarded 
against  him  on  the  appeal,  or  on  a  dismissal  thereof, 
not  exceeding  three  hundred  dollars;  or  that  sum  must 
be  deposited  with  the  Clerk  with  whom  the  judgment  or 
order  was  entered,  to  abide  the  event  of  the  appeal. 
Skc.  645.     If  the  appeal  be  from  a  judgment  or  order 
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directing  the  payment  of  money,  it  does  not  stay  the ^^^p^^Jj^'^^^n^ 
execution  of  tlie  judgment  or  order,  unless  a  written  a^jno^ey 
undertaking  be  executed  on  the  part  of  the  appellant,  by  "  ^^^ 
two  or  more  sureties,  to  the  effect  that  they  are  bound 
in  double  the  amount  named  in  the  judgment  or  order; 
that  if  the  judgment  or  order  appealed  from,  or  any  part 
thereof,  be  affirmed,  or  the  appeal  be  dismissed,  the  ap- 
pellant will  pay  the  amount  directed  to  be  paid  by  the 
judgment  or  order,  or  the  part  of  such  amount  as  to 
which  the  judgment  or  order  is  affirmed,  if  affirmed  only 
in  part,  and  all  damages  and  costs  which  may  be  award- 
ed against  the  appellant  upon  the  appeal,  and  that  if  t)ie 
appellant  does  not  make  such  payment  within  thirty  days 
alter  the  filing  of  the  remittitur  from  the  Supreme  Court 
in  the  Court  from  which  the  appeal  is  taken,  judgment 
may  be  entered  on  motion  of  the  respondent,  in  his  favor 
against  the  sureties,  for  such  amount,  together  with  the 
interest  that  mav  be  due  thereon,  and  the  daman^es  and 
costs  which  may  be  awarded  against  the  appellant  upon 
the  appeal.  If  the  judgment  or  order  appealed  from,  be 
for  a  greater  amount  than  two  thousand  dollars,  and  the 
sureties  do  not  state  in  their  affidavits  of  justification 
accompanying  the  undertaking,  that  they  are  each  worth 
the  sum  specified  in  the  undertaking,  the  stipulation 
may  be  that  the  judgment  to  be  entered  against  the 
sureties  shall  be  for  such  amounts  only  as  in  their  affi- 
davits, they  may  state  that  they  are  severally  worth,  and 
judgment  may  be  entered  against  the  sureties  by  the 
Court,  from  which  the  appeal  is  taken,  pursuant  to 
the  stipulations  herein  designated.  *  When  the  judgment 
or  order  appealed  from,  is  made  payable  in  a  specified 
kind  of  money  or  currency,  the  judgment  entered  against 
the  surties  upon  the  undertaking,  must  be  made  payable 
in  the  same  kind  of  money  or  currency. 

Sec.  646.     If  the  iudffment  or  order  appealed   from  Appeal  from  a 
direct  the  assignment  or  delivery  of  documents  or  per- deifvery  of 
sonal  property,  the  execution  of  the  pidgineut  or  order  ^^^^™^'"*^ 
cannot  be  stayed  by  appeal,  unless  tlie  tilings  required 
to  be  assigned  or  delivered  be  placed  in   the  cui?toily  of 
Biich  officer  or  receiver  as  the  Court  or  Judge  thereof 
may  appoint;  or  unless  an  undertaking  be  entered  into 
on  the  part  of  the  appellant,  with  at  least  two  sureties, 
and  in  such  amount  as  the  Court,  or  the  Judge  thereof, 
may  direct,  to  the  effect  that  the  appellant  will  obey  the 
order  of  the  appellate  Court  upon  the  appeal. 

Sec.  647.     If  the  judgment  or  order  appealed  from, 
direct  the  execution  of  a  conveyanoa  or  other  instruiuent,   • 
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ju^SlnrS*  *'^®  execution  of  the  judojment  or  order  cannot  be  stayed 
reciinKthe  by  the  appeal  until  tlie  mstrmnent  is  f?xecuted  and  de- 
a  convey-  posited  With  the  Clerk  with  whom  the  judgment  or  order 
ance.etc.         jg  entered,  to  abide  the  judgment  of  the  appellate  Court. 

S?8pp^a/"cOT-  ^^^^  ^^^'  ^^  ^''^  judgment  or  order  appealed  from, 
ceraiijg  real  direct  the  sale  or  delivery  of  possession  of  real  property, 
property.  ^j^^  execution  of  the  same  cannot  be  stayed,  unless  a  writ- 
ten undertaking  be  executed  on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  the  effect  that  dnrinfi:  the 
possession  of  such  property  by  the  appellant,  he  will  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  judgment  be  aJSirmed,  or  the  appeal  dis- 
missed, he  will  pay  the  value  of  the  use  and  occupation 
of  the  property  from  the  time  of  the  appeal  until  the  de- 
livery of  possession  thereof,  pursuant  to  the  judgment  or 
order,  not  exceeding  a  sum  to  be  fixed  by  the  Judge  of 
the  Court  by  which  the  judgment  was  rendered  or  order 
made,  and  which  must  be  specified  in  the  undertaking. 
When  the  judgment  is  forlne  sale  of  mortgaged  premi- 
ses, and  the  payment  of  a  deficiency  arising  upon  the 
sale,  tlie  undertaking  must  also  provide  for  the  payment 
of  such  deficiency. 
ceeShf  s"^  Sec.  649.     Whenever  an  appeal  is  perfected,  as  pro- 

vided in  the  preceding  sections  of  this  chapter,  it  stays 
The  Bccurity  on  all   further  proceedings  in  the  Court  below,  upon   the 
fffitedwhen*^  judgrmeut  or  order  appealed  from,  or  upon  the  matters 
appellant  is  ex- embraced  therein,  ana  releases  from  levy  property  which 
has  been  levied  upon  under  execution  issued  upon  such 
judgment;  but  the  Court  below  may  proceed  upon  any 
other  matter  embraced  in  the  action,  and  not  affected  by 
the  order  appealed  from.     And  the  Court  below  may,  in 
its  discretion,  dispense  with  or  limit  the  security  required 
by  this  chapter,  when  the  appellant  is  an  executor,  ad- 
ministrator, trustee,  or  other  person  acting  in  another's 
right.     An  appeal  does  not  continue  in  force  an  attach^ 
ment,  unless  an  undertaking  be  executed  and  filed  on  the 
part  of  the  appellant,  by  at  least  two  sureties,  in  double 
the  amount  of  the  debt  claimed  by  him;  that  the  appel- 
lant will  pay  all  costs  and  damages  which  the  respondent 
may  sustain  by  reason  of  the  attachment,  in  case  the  or- 
der of  the  Court  below  be  sustained;   and  unless,  withiu 
twenty  days  after  the  entry  of  the  order  appealed  from, 
such  appeal  be  perfected. 
ttodertakJng        Skc.  650.     The   Undertakings  prescribed   by  Sections 
SStmSiln^®  644,  645,  646  and  648,  may  be  in  one  instrument  or  sev- 
or several.       eml,  at  tlie  Option  of  the  appellant. 

Sec.  651.     The  adverse  party  may  except  to  the  suf- 
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liciency  of  tlie  sureties  to  the  undertakings  mentioned  i»8ureu^*in^^ 
Sections  644,  645,  646  and  648,  at  any  time  within  thirty  undertnjwng 
days  after  the  tiling  of  such  undertaking;  and,  unless  ?^*^^ 
thev  or  other  sureties,  within  twenty  days  after  tlie  ap- 
pellant has  been  served  with  notice  of  such  exception, 
justify  before  a  Judge  of  the  Court  below,  the  Probate 
Judi^e,  upon  five  days  notice  to  the  respondent,  of  the 
time  and  place  of  justification,  execution  of  the  judg- 
ment, order,  or  decree  appealed  from  is  no  longer  stayed; 
and  in  all  cases  where  an  undertaking  is  required  on  ap- 
peal by  the  provisions  of  this  Chapter,  a  deposit  in  the 
Court  below  of  the  amount  of  the  judgment  appealed 
from,  and  three  hundred  dollars  in  addition,  is  equiva- 
lent to  filing  the  undertaking;  and  in  all  cases  the  un- 
dertaking or  deposit  may  be  waived  by  the  written  con- 
sent yf  the  respondent 

Skc.  652.  In  cases  not  provided  for  in  sections  645,  undertRkingji, 
646,  647  and  648,  the  perfecting  of  an  appeal  by  giving spe^^^ 
the  undertaking,  or  making  the  deposit  mentioned  in 
Section  644,  stays  proceedin  j:s  in  the  Court  below,  upon 
tiie  judgment  or  the  order  a]>pealed  from,  except  where 
it  directs  the  sale  of  perishable  property;  in  which  case 
I  he  Court  below  may  order  the  property  to  be  sold  and 
the  proceeds  thereof  to  be  deposited,  to  abide  the  judg- 
ment  of  the  appellate  Court.  And  except  also,  where  it 
adjudges  the  defendant  guilty  of  usurping  or  intruding 
into,  or  unlawfullv  holding  a  public  office,  civil  or  mili- 
tary, within  this  iWritory.  And  except,  also,  where  the 
order  grants,  or  refuses  to  grant,  a  change  of  the  place 
of  trial  of  an  action. 

Sec.  653.     On    an  appeal  from  a  final  judgment,  the  what  papers t6 
appellant  must  furnish  the  Court  with  a  copy  of  the  no-api^J-aifromthe 
tice  of  appeal,  of  the  judgment  roll,  and  of  any  bill  of  ex-  Judgment, 
ceptions  or  statement  in  the  case,  upon  which  the  appel- 
lant relies.     Any   statement  used  on  motion  for  a  new 
trial,  or  settled  after  decision  of  such  motion,  when  the 
motion   is   made  upon  the  minutes  of  the  Court,  as  pro- 
vided in  Section  415,  or  any  bill  of  exceptions  settled,  as 
provided  in  Sections  405  or  406,  or  used  on  motion  for  a 
new  trial,  may  be  used  on  appeal  from  a  final  judgment 
equallj'^   as  upon   appeal  from  the  order  granting  or  re- 
fusing the  new  trial. 

Sec.  654.     On  appeal  from  a  judgment  rendered  on  what  papers    * 
an  appeal,  or  frou)  an  order,  except  an  order  granting  or^^^^^^JJ^^^PP^J 
refusing  a  new  trial,  the  ap])ellHnt  must  furnish    the  reimcred ou 
Court  with  a  copy  of  the  notice  of  appeal,  of  the  judg-  *^^  ' 
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ment  or  order  appealed  from,  and  of  papers  used  on  the 
hearing  in  the  Court  below. 
What  pAperB  Sec.  655.  On  an  appeal  from  an  order  granting  or 
^S  order ^^**^ref listing  a  new  trial,  the  appellant  must  furnish  the 
refSing  new  Court  with  a  copv  of  the  notice  of  appeal,  of  the  order 
trial.  appealed  from,  and  of  tbe  papers  designated  in  section 

415  of  this  Coda 
oogiCT^and  un-     ggo,  g5g.    The  copics  provided  for  in  the  last  three 
howcertSed.    Sections  must  be  certified  to  be  correct  bv  the  Clerk  or 
the  attorneys,  and  must  be  accompanied  with  a  certificate 
of  the  Clerk  or  attorneys,  that  an  undertaking  on  appeal, 
in  due  form,  has  been  properly  filed,  or  a  stipulation  of 
the  parties  waiving  an  undertaking, 
whenanapeai     Seg.  657.     If  the  appellant  fails  to  furnish  the  reqni- 
mS^ *^when site  papers,  the  appeal  may  be  dismissed;  but  no  appeal 
"®^  can  he  dismissea  for  insufficiency  of  the  undertaking 

*  thereon,  if  a  good  and  sufficient  undertaking,  approved 

by  a  Justice  of  the  Supreme  Court,  be  filed  in  the 
Supreme  Court  before  the  hearing  upon  motion  to  dis- 
miss the  appeal. 
EflRBctof  Sec.  658.     The  dismissal  of  an  appeal  is  in  effect  an 

disminaL        aftlrmance  of  the  judgment  or  order  appealed  from,  unless 
the  dismissal  is  expressly  itiade  without  prejudice  to 
another  appeal. 
What  may  be       Seo.  659.     Upon  an  appeal  from  a  judgment,  the  Court 

reTlewedbnan  .         ,v    *^      j»  4.  ^     j      •  •  ''      ^       -7  j-    ^ 

appeal  ftom     may  review  the  verdict  or  decision,  or  any  intermediate 
Judgment       order,   if  excepted   to,   which  involves  the  merits  or 
necessarily  affects  the  judgment,  except  a  decision  or  order 
from  which  an  appeal  might  have  been  taken. 
Remedtoi  pow-     Sec.  660.     Wlieu  the  judgment  or  order  is  reversed  or 
SSeOoi:^      modified,  the  appellate  Court  may  make  complete  resti- 
tution of  all  property  and  rights  lost   by   the  erroneous 
judgment  or  order,  so  far  as  the  i*estitution  is  consistent 
with  protection  of  a  pnrcliaser  of  property  at  a  sale  or- 
dered by  the  judgment,  or  had  under  process  issued  upon 
the  judgment,  on  the  appeal  from  which  the  proceedings 
were  not  stayed;  and  for  relief  in  such  cases,  the  appel- 
lant may  have  his  action  against  the  respondent  enforcing 
the  judgment  for  the  proceeds  of  the  saleof  the  prop- 
erty, after  deducting  therefrom  the  expenses  of  the  sale. 
When  it  appears  to  the  appellate  Court  that  the  appeal 
was  made  tor  delay,  it  may  add  to  the  cost  such  damages 
as  may  be  just, 
onjiidpnent        Sec.  661.    When  judgment  is  rendered  upon  the  ap- 
n"«rurmlwi  peal,  it  must  be  certified  by  the  Clerk  of  tne  Supreme 
be  certified  to   Qourt  to  tlic  Clerk  with  whom  the  judgment  roll  is  tiled, 
or  the  order  appealed  from  is  entered.     In  cases  of  ap- 
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|jeal  from  the  judgment,  the  Clerk  with  wliom  the  i*oll{^^{i 
18  filed  miiBt  attach  the  certificate  to  the  judgment  roll,  low 
and  enter  a  minute  of  the  judgment  of  the  Supreme 
Court  on  the  docket,  against  the  original  entry.  In 
cases  of  appeal  from  an  order,  the  Clerk  must  enter  at 
length  in  the  records  of  the  Court  the  certificate  received, 
and  minute  against  the  entry  of  the  order  appealed  from, 
a  reference  to  the  certificate,  with  a  brief  statement  tliat 
fiucli  order  has  been  affirmed,  reversed,  or  modified,  bj 
tlie  Supi-eme  Court  on  appeal. 


ClerK  of 
Ujurt  bo- 


CHAPTER  XLII. 

APPEALS  FROM  PROBATE  COURTS  TO  DISTRICT  COURT. 

Bscnoss6G2.    When  may  be  taken.  ' 

668.    Executors  and  adminlatnUoTB  not  required  to  give  undertaking 

on  appeal. 
864.    Acts  of  acting  admin istra' or,  etc.,  not  invalidated  by  reversal  of 

order  appointing  him. 

Section  662.     An  appeal  may  be  taken  to  the  District  when  may  be 
Court  of  the  county  from  a  judgment  or  order  of  the 
Probate  Court: 

1.  Granting  or  revoking  letters  testamentary,  or  of 
administration  or  of  guardianship; 

2.  Admitting,  or  refusing  to  admit,  a  will  to  pro- 
bate; 

3.  Against  or  in  favor  of  the  validity  of  a  will,  or 
revoking  the  probate  thereof; 

4.  Against  or  in  favor  of  setting  apart  property,  or 
making  an  allowance  for  a  widow  or  child; 

5.  Against  or  in  favor  of  directing  the  partition,  sale, 
or  conveyance  of  real  property ; 

6.  Settling  an  account  of  an  executor  or  administra- 
tor, or  guardian; 

7.  Eefusing,  allowing,  or  directing  the  distribution 
or  partition  of  an  estate,  or  any  part  thereof,  or  the  pay- 
ment of  a  debt,  claim,  legacy,  or  distributive  share; 

8.  Overruling  motion  for  a  new  trial; 

9-  Confirming  report  of  appraiser  setting  apart  the 
homestead. 

Sec.  663.    When  an  executor  or  administrator  who  Executors  and 
has  given  an  of&cial  undertaking  appeals  from  a  judgment  toi?not  r<> 
or  order  of  the  Probate  Court  made  in  the  proceedings  Jn^^^^l^^^gj^'j® 
had  upon  the  estate  of  which  he  is  administrator  or  ex-  «>«  appeal. 
ecu  tor,  his  official  undertaking  stands  in  the  place  of  an 
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undertaking  on  appeal,  and  the  sureties  therein  are  liable 

as  on  sucli  undertaking. 
Acts  of  acting       Sec.  664.     When  the  order  or  decree  appointing  an 
noum^^fdaid  Gxecutor,  or  administrator,  or  guardian,  is  revers^  on 
olfd^ra^inl  ^VV^^^  ^^^  error,  and  not  for  want  of  jurisdiction  of  the 
lug  him.         Court,  all  lawful  acts  in  administration  upon  the  estate, 

Serformed  by  such  executor,  or  administrator,  or  guar- 
ian,  if  he  have  qualified,  are  as  valid  as  if  such  order  or 
decree  had  been  affirmed. 


Appeal  fW>m 
Judgmeut^ 


Party  appear- 
ing on  ques- 
tions of  law 
alone  must  pre- 
pare a  btate- 
ment. 


CHAPTER  XLIIL 

APPEALS   FROM   PROBATE    AND   JUSTICES'   COURTS  TO 

DISTRICT  COURTS. 


Section  665. 

000. 

6G7. 

668. 
668. 
670. 
671. 


Appeal  fh>m  Judgment 

Party  appealing  on  questions  of  law  alone  must  prepare  a  state- 
ment.   Sl  tUement  of  statement 

If  the  appeal  be  upon  questions  of  &ct,  or  of  law  and  fiict  no 
statement  need  be  made. 

Upon  the  appeal,  must  transmit  the  case. 

Undertaking  on  appeal.    Justification  of  sureties. 

On  filing  undertaking,  execution  must  be  stayed. 

Miscellaneous  provisions  on  trials. 


Settlement  of 
statement 


Section  665.  Any  party  dissatisfied  with  a  judgment 
rendered  in  a  civil  action  in  a  Probate  or  Justice's  Court, 
may  appeal  therefrom  to  the  District  Court  of  the 
county,  at  any  time  within  thirty  days  after  the  rendi- 
tion of  the  judgment.  The  appeal  is  taken  by  filing  a 
notice  of  appeal  with  the  Justice  or  Judge,  and  serving 
a  copy  on  the  adverse  party.  The  notice  must  state 
whether  the  appeal  is  taken  from  the  whole  or  a  part  of 
the  judgment,  and  if  from  a  part,  what  part,  and  whether 
tiie  appeal  is  taken  on  questions  of  law  or  fact,  or  both. 

Sec.  ([)(}6.  When  a  party  appeals  to  the  District 
Court  on  questions  of  law  alone,  he  must,  within  ten 
days  from  the  rendition  of  judgment,  prepare  a  statetnent 
of  the  case,  and  file  the  same  with  the  Justice  or  Judge. 
The  statement  must  contain  the  grounds  upon  which 
the  party  intends  to  rely  on  the  appeal,  and  so  much  of 
the  evidence  as  may  be  necessary  to  explain  the  grounds, 
and  no  more.  Within  ten  days  after  lie  receives  notice 
that  the  statement  is  filed,  the  adverse  party,  if  dissatis- 
fied with  the  same,  may  file  amendments.  The  proposed 
statement  and  amendments  must  be  settled  by  the 
Justice  or  Judge,  and  if  no  amendments  be  filed,  the 
original  statement  stands  as  adopted.      The  statement 
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tlins  adopted,  or  as  settled  by  the  Justice  or  Judge,  with 
a  copy  of  the  docket  of  the  Justice  or  Judge,  and  all 
motions  filed  with  him  by  the  parties  during  the  trial, 
and  the  notice  of  appeal,  may  be  used  on  the  hearing 
of  tlie  appeal  before  the  District  Court. 

Sec.  667.     When  a  party  appeals  to  the  District  Court  ^PPj^'j^^^n 
on  questions  of  fact,  or  on  qnestions  of  both  law  and  fact,  »ct.  or  of  law 
no  statement  need  be  made,  but  the  action  must  be  tried  ^      '^' 
anew  in   he  District  Court. 

Secl  668.  Upon  receiving  the  notice  of  appeal,  and  upon  the  ap- 
on  payment  of  the  fees  of  the  Court  or  Justice  and  filing  ^ifSIelJase."*' 
an  undertaking  as  required  in  the  next  section,  and  after 
settlement  or  adoption  of  statement,  if  any,  the  Clerk  or 
Justice  must,  within  five  days,  transmit  to  the  Clerk  of 
the  District  Court:  if  the  appeal  be  on  questions  of  law 
alone,  a  certified  copy  of  his  docket,  the  statement  as  ad- 
mitted or  as  settled,  the  notice  of  appeal  and  the  nnder- 
takino:  filed;  or,  if  the  appeal  be  on  questions  of  fact,  or 
both  law  and  fact,  a  certified  copy  of  his  docket,  the 
pleadings,  all  notices,  motions,  and  other  papers  tiled  in 
the  cause,  the  notice  of  appeal  and  the  undertaking  filed; 
and  the  Justice  or  Judge  may  be  compelled  by  the  Dis- 
trict Court,  by  an  order  entered  upon  motion,  to  trans- 
mit such  papers,  and  may  be  fined  for  neglect  or  refusal 
to  transmit  the  same.  A  certified  copy  of  such  order 
may  he  served  on  the  Justice  or  Judge  by  the  ]mrty  or 
his  attorney.  In  the  District  Court,  either  party  may 
have  the  benefit  of  all  legal  objections  made  m  Probate 
or  Justices'  Court.  And  when  the  appeal  is  on  ques- 
tions of  fact,  or  both  law  and  fact,  the  District  Court  has 
the  same  power  to  grant  relief  by  amendment  and  other- 
wise, as  in  actions  commenced  in  the  District  Court. 

Skc.  669.  An  appeal  from  a  Justice's  or  Probate  J^^Je^jWng 
Court  is  not  effectual  for  any  purpose,  unless  an  under- ^"^^^ 
taking  be  filed,  with  two  or  more  sureties,  in  the  sum  of 
one  hundred  dollars,  for  the  payment  of  the  costs  on  the 
appeal;  or,  if  a  stay  of  proceedings  l>e  claimed,  in  a  sum 
equal  to  twice  the  amount  of  the  judgment,  including 
costs,  when  the  judgment  is  for  the  payment  of  money; 
or  twice  the  value  of  the  property,  including  costs,  wiien 
the  judgment  is  for  the  recovery  of  specific  personal 
property,  and  must  be  conditioned,  when  the  action  is 
for  the  recovery  of  money,  that  the  appellant  will  pay 
the  amount  of  the  judgment  appealed  from  and  all  costs, 
if  the  appeal  be  withdrawn  or  dismissed,  or  the  amount 
of  any  judgment,  and  all  costs  that  may  be  recovered 
against  him  in  the  action  in  the  District  Court.     When 
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Bamfi.  the  action  is  for  the  recovery  of  specific  personal  prop- 

erty, the  undertaking  mast  be  conditioned  that  the  ap- 
pellant will  pay  the  judgment  and  costs  appealed  from, 
and  obey  the  order  of  the  Court  made  therein,  if  the 
appeal  be  withdrawn  or  dismissed,  or  any  judgment 
and  costs  that  may  be  recovered  against  him  in  said 
action  in  the  District  Court,  and  will  obey  any  or- 
der made  by  the  Court  therein.  When  the  judgment 
appealed  from  directs  the  delivery  of  possession  of  real 

!>roperty,  the  execution  of  the  same  cannot  be  stayed  un- 
ess  a  written  undertaking  be  executed  ou  the  part  of 
the  appellant,  with  two  or  more  sureties,  to  the  effect 
that  auring  the  possession  of  such  property  by  the  ap- 
pellant, he  will  not  commit  or  suffer  to  be  committed, 
any  waste  thereon,  and  that  if  the  appeal  he  dismissed 
or  withdrawn,  or  the  judgment  affirmed,  or  judgment  lie 
recovered  against  him  in  the  action  in  the  District  Court, 
he  will  pay  the  value  of  the  use  and  occupation  of  the 
property  from  the  time  of  the  appeal  until  the  delivery 
of  possession  thereof;  or  that  he  will  pay  any  judgment 
ana  costs  that  may  be  recovered  against  him  in  said 
action  in  the  District  Court,  not  exceeding  the  sum  to  be 
fixed  by  the  Judge  or  Justice  of  the  Court  from  which 
the  appeal  is  taken,  and  which  sum  must  be  specified 
in  the  undertaking.     A   deposit  of  the  amount   of  the 
judgment,  includin  gall  costs  appealed  from,  or  of  the 
value  of  the  property,  including  all  costs  in  actions  for 
the    recovery  of  specific   personal   property,   with   the 
Justice  or  Judge,  IS  equivalent  to  the  tiling  of  the  un- 
dertaking; and  in  such   cases    the    Justice   or  Judge 
must  transmit  the  money  to  the  Clerk  of  the  District 
Court,  to  be  by  him  paid  out  on  the  order  of  the  Court 
jurtiflcation  of  The  adverse  party  may  except  to  the  sufficiency  of  the 
■uretes.  sureties  Within  five  days  after  the  filing  of  the  under- 

taking, and  unless  they  or  other  sureties  justify  before 
the  Justice  or  Judge  before  whom  the  appeal  is  taken, 
within  five  days  tliereafter,  upon  notice  to  the  adverse 
party,  to  the  amounts  stated  m  their  affidavits,  the  ap- 
peal must  be  regarded  as  if  no  such   undertaking  had 
been  given. 
onfliiiiKun-        Sec.  670.     If  an  execution  be  issued,  on  the  filing  of 
cQtion  mu8t*iS  ^'^®   undertaking   staying   proceedings,   the  Justice   or 
stayed,  Judsjc  must,  by  order,  airect  the  officer  to  stay  all  pro- 

ceedings on  the  same.  Such  officera  must,  upon  payment 
of  his  fees  for  services  rendered  on  the  execution, 'there- 
upon relinquish  all  property  levied  upon  and  deliver  the 
same  to  the  judgment  debtor,  together  with  all  moneys 
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collected  from  sales  or  otherwise.  If  his  fees  be  not  paid, 
the  officer  may  retain  so  much  of  the  property  or  pro- 
ceeds thereof  as  may  be  necessary  to  pay  the  same. 

Sec.  671.  Upon  an  appeal  heard  upon  a  statement  MiaceUaneous 
of  the  case,  the  District  Court  may  review  all  orders  af-SuIL.  ^^^^^ 
feeling  the  judgment  appealed  from,  and  may  set  aside 
or  confirm,  or  modify,  any  or  all  of  the  proceedings  sab- 
sequent  to  and  dependent  upon  such  judgment,  and  may, 
if  necessary  or  proper,  order  a  new  trial.  When  the  ac- 
tion is  tried  anew,  on  appeal,  the  trial  must  be  conducted 
in  all  respects  as  trials  in  the  District  Court  The  pro- 
visions of  this  Code  as  to  changing  the  place  of  trial,  and 
all  the  provisions  as  to  trials  in  the  District  Court,  are 
applicable  to  trials  on  appeal  in  the  District  Court.  For 
a  failure  to  prosecute  an  appeal,  or  unnecessary  delay  in 
brinjjing  it  to  a  hearing,  the  District  Court,  after  notice, 
may  order  the  appeal  to  be  dismissed,  with  costs;  and  if 
it  sppear  to  sucn  Court  that  this  appeal  was  made  solely 
for  delay,  it  may  add  to  the  costs  such  damages  as  may 
be  just,  not  exceeding  twenty -five  per  cent,  of  the  judg* 
ment  appealed  fn)m.  Judgments  rendered  in  the  Dis- 
trict Court  on  appeal  have  the  same  force  and  effect,  and 
may  be  enforc^  in  the  same  manner,  as  judgments  in 
actions  commenced  in  the  Dist^'ict  Court. 


CHAPTER  XLIV. 

OF  MISCELLANEOUS  PROVISIONS. 

Proceedings  against  joint  debtors. 

Offer  of  the  defendant  to  compromise. 

Inspection  of  writings. 

Motions  and  orders. 

NoticeSy  and  filing  and  service  of  papers. 

Cf  costs. 

General  provisions. 

SficnoN  672.  Parties  not  sammon/ed  In  action  on  Joint  contraot  may  be  som- 
moned  after  Judgment 

073,  Summons  in  that  case,  what  to  contain  and  how  served. 

674.  A CB davit  to  accompany  summons. 

675.  Answer,  when  flled  and  what  it  may  contain. 

676.  What  constitute  the  pleadings  in  the  case. 

677.  Issues,  how  tried.    Verdict,  what  to  be. 

678w    Proceedings  on  offer  of  the  defendant  to  compromise. 

679.  A  party  may  demand  inspection  and  copy  of  a  wrltin^^ 

680.  Order  and  motion  defined. 
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681.  Motion  and  orders,  where  made. 

682.  Notice  of  motion,  at  what  time  to  be  given. 

683.  Transfer  of  motions  and  orders  to  show  cause. 

684.  Order  for  payment  of  money,  how  enforced. 
683.  Notices  and  papers,  when  and  how  served. 

686.  Service  by  mMil,  when. 

687.  Ser>'ice  by  mail.  how. 

688.  Appearance.    Notices  after  appearance 

689.  Service  on  non-residents.    Where  a  party  has  an  attorney,  8e^ 

vice  shall  be  on  such  attorney. 

690.  Preceding  provisions  not  to  apply  to  proceeding  to  bring  party 

into  contempt 

691.  Service  by  telegraph. 

692.  Compensation  of  attorneys.    Cost  to  parties. 

693.  When  allowed  of  course  to  plainiiff. 

694.  Several  actions  brought  on  a  single  cause  of  action  can  cany 

costs  in  but  one. 

695.  Defendant's  costs  must  be  allowed  of  course,  in  certain  cases. 

696.  Costs,  when  in  the  discretion  of  the  Court 

697.  When  the  several  defendants  are  not  united  in  interest,  costs 

may  be  severed 

698.  Costs  of  api^eal  discretionary  with  the  Court,  in  certain  cases. 

699.  Beferee's  fees. 

700.  Continuance,  costs  may  be  imposed  as  condition  oL 

701.  Costs  when  a  tender  is  made  before  suit  brought 

702.  Costs  in  action  by  or  against  an  administrator,  etc. 

703.  Filiug  of  an  affidavit  to  bill  of  costs. 

704.  Costs  on  appeal,  how  claimed  and  recovered. 

706.    Interest  and  costs  must  be  included  by  the  Clerk  in  the  Jndg. 
ment 

706.  Wiien  plaintiff  is  a  non-resident  or  foreign  corporation,  defen- 

dant may  require  security  for  costs. 

707.  If  such  security  be  not  given,  the  action  may  be  diamisBed. 

708.  Coats  when  Territory  Is  a  party. 

709.  Costs  when  county  is  a  party. 

710.  Lost  papers,  how  supplied. 

71L  Papers  without  the  title  of  the  action,  or  with  defective  title 
may  be  valid. 

712.  Successive  actions  on  the  same  contract,  etc 

713.  Consolidation  of  several  actions  into  one. 

714.  Actions,  when  deemed  pending. 

715.  Actions  to  determine  adverse  claims  and  by  suretiea. 

716.  Testimony,  when  to  be  taken  by  the  C  erk. 

717.  The  Clerk  must  keep  a  register  of  actions. 

718.  Two  of  three  referees,  etc.,  may  do  any  act 

719.  The  time  within  which  an  act  is  to  be  done  may  be  extended. 
7'20.  Actions  agai nst  a  Sherifl*  for  official  acts. 

721.  Undertakings  mentioned  in  this  Code,  requisites  oC 

722.  People  not  required  to  give  bonds  when  Territory  is  a  party. 
728.    Sureties,  when  substituted. 

Parties  not  SECTION  672.     When  a  judficment  is  recovered  against 

summoned  in  one  or  more  of  several  persons,  jointly  indebted  upon  an 
contrac?"mi?y"  obligation,    by  proceeding  as  provided  in  section  223, 

after  judgment  ^^^^^^  ^'*^  ^^^  "^^  originally  Served  with  the  snminons, 
and  did  not  appear  to  the  action,  may  be  summoned  to 
show  cause  why  they  should  not  be  bound  by  the  judg- 
ment, in  the  same  manner  as  though  they  bad  been  origi- 
nally served  with  the  summons. 
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Sec.  673.     The  summons,  as  provided  in  the  last  sec- summons  in 
tion,  must  describe  the  judgment,  and  require  the  per- to'w/iuain^rtiid 
son  summoned  to  show  cause  why  he  should  not  be  bound  **^^^'  **^'^^^"^- 
by  it,  and  must  be  served  in  the  same  manner,  and  re- 
turnable within  the  same  time,  as  the  original  summons. 
It  it  is  not  necessary  to  file  a  new  complaint. 

Sec.  674.     The  summons  must  be  accompanied  by  an  Affidavit  to  ac- 
affidavit  of  the  plaintiff,  his  agent,  representative  or  at-moiSr"^  ^""^ 
torney,  that  the  judgment,  or  some  part  thereof,  remains 
unsatisfied,  and  must  specify  the  amount  due  thereon. 

Sec.  675.  Upon  such  summons,  the  defendant  may  Answer,  when 
answer  within  tlie  time  specified  therein,  denying  the u maj" onuin! 
judgment,  or  setting  up  any  defense  which  may  have 
arisen  subsequently,  except  a  discharge  from  such  liability 
by  the  Statute  of  Limitations;  or  he  may  deny  his  lia- 
bility on  the  obligation  upon  which  the  judgment  was 
recovered. 

Sec.  676.     If  the  defendant,  in  his  answer,  deny  the  what  oonsti- 
judgment,  orset  up  any  defense  which  may  have  arisen  ill^hrtb^®"  ' 
snbsequentl}'^,  the  summons,  with  the  affidavits  annexed,  ^'**^- 
and  the  answer,  constitute  the  written  allegations  in  the 
case;  if  he  deny  his  liability  on   the  obligation   upon 
which  the  judgment  was  recovered,  a  copy  of  the  original 
complaint  and  judgment,  the  summons,  with  the  affida- 
vit annexed,  and   the   answer,  constitute  such  written 
allegations. 

Sec.  677.    Tlie  issues  formed  may  be  tried  as  in  other  j^„^^  j^^^^ 
cases;  but  when  the  defendant  denies,  in  his  answer,  any  tnca. ' 
liability  on  the  obligation  upon  which  the  judgment  was 
rendered,  if  a  verdict  be  found  against  him,  it  must  be 
for  not  exceeding  the  amount  remainini?  unsatisfied  on  y'-7^^^^' ^^** 

1         ....     V  *         .    1     •  1  "  to  be. 

BTicli  original  judgment,  with  interest  tliereon. 

Sec.  678.     The  defendant  in  any  action  may,  at  an}' prooccriingson 
time  before  the  trial  or  judgment,  serve  upon  the  plain- allrtoVom^ri 
tiff  an  offer  to  allow  judgment  to  be  taken  against  him  JJ^rJu  Jilt  "^  ""*' 
for  the  sum  or  property,  or  to  the  effect  therein  specified. 
If  the  plaintiff  accept  the  offer,  and  give  notice  thereof 
within  five  days,  he  may  file  the  offer,  with  proof  of  no- 
tice of  acceptance,  and  the  Clerk  must  tiiereupon  enter 
judgment  accordingly.     If  the  notice  of  acceptance  be 
not  ajiven,  the  offer  is  to  be  deemed  withdrawn,  and  can- 
not be  given  an  evidence  upon  the  trial;  and  if  the  plain- 
tiff fail  to  obtain  a  more  favorable  judgment,  he  cannot 
recover  costs,  but  must  pay  the  defendant's  costs  from 
the  time  of  the  offer. 

Sec.  679.     Any  Court  in  which  an  action  is  pending, 
or  a  Judge  thereof,  or  a  Probate  Judge,  may,  upon  no- 


i 
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A  party  may  tice,  Order  either  party  to  give  to  the  other,  within  a 
s^?fion  and  Specified  time,  an  inspection  and  copy,  or  permission  to 
52Sr°oS.**^^'  take  a  copy,  of  entries  of  account  in  any  book,  or  of  anv 

paper,  eic.  r./  5  •      i_  •  •  j       1  • 

document,  or  paper  in  his  possession,  or  under  his  con- 
trol, containing  evidence  relhtiiio^  to  the  merits  of  the 
action,  or  tlie  defense  therein.  If  compliance  with  the 
order  be  refused,  the  Court  may  exclude  the  book,  docu- 
ment, or  paper  from  being  given  in  evidence;  or,  if 
wanted  as  evidence  by  the  party  applying,  may  direct 
the  jury  to  presume  them  to  oe  such  as  he  alleges  them 
to  be;  and  tne  Court  may  also  punish  the  party  refusing, 
for  a  contempt.     This  section  is  not  to  be  construed  to 

1>revent  a  party  from   compelling   another  to  produce 
)0<>ks,  papers,  or  documents  when  he  is  examined  as  a 

witness, 
ordor  ami  mo-     Seo.  680.     Evcry  direction  of  a  Court  or  Judge,  made 
tiou  deaned.     ^^  entered  in  writing,  and  not  included  in  a  judgment,  is 

denominated  an  order.     An  application  for  an  order  is  a 

motion. 
Modomand         Sec.  681.     Motious  must  be  made  in  the  county  in 
mad"'*'**^'^    which  the  action  is  pending,  or  in  any  county  in  the 

same  judiqial  district.     Orders  made  out  of  Court  may 

be  made  by  the  Judge  of  the  Court  in  any  part  of  the 

Territory. 

Noticeofmo-        ^^'^'     ^^*     When  a  written  notice  of  a  motion  is  re- 
tion.atwhat    (luired  by  this  Code,  or  by  a  rule  of  the  Supreme  or 
gWeiL*'*        District  Courfr,  it  must  be  given,  unless  a  different  time 
is  prescribed,  if  the  hearing  is  had  in  the  same  district 
in  which  the  action  is  pending  or  the  proceeding  had, 
five  days  before  the  time  ay))>ointed   for  the  hearing; 
otherwise,  ten  days.   When  the  notice  is  served  by  mail, 
the  number  of  days  before  the  hearing  must  be  increased 
one  day  for  every  twenty-five  miles  of  distance  between 
the  place  of  deposit  and  the  place  of  service;  such  in- 
crease, however,  not  to  exceed  in   all  thirty  days;  but 
the  Court  or  Judge  may  prescribe  a  shorter  time. 
Trnns'crofmo-     ^Ec.  683.     When  a  uotice  of  motion  is  given,  or  an 
lions  im.i  01^    order  to  show  causc  is  made  returnable  before  aJudi^e 

(li^ns  to  8J)0\¥ 

fuusc.  out  of  Court,  and  at  the  time  fixed  for  the  motion,  or  on 

the  return  day  of  the  order,  the  Judge  is  unable  to  hear 
the  parties,  the  matter  may  be  continued  or  transferred 
by  his  order  to  some  other  Judge. 

Sec.  684.  Whenever  an  order  for  the  payment  of  a 
mem ofmoney  sum  of  moucy  is  made  by  a  Court  or  Judge  pursuant 
whl^n  aiJd^how  ^  *^®  provisious  of  this  Code,  it  may  be  enforced  by 
aen'ed.  exccutiou  in  the  same  manner  as  if  it  were  a  judgment. 

Sec.  685.    The  service  may  be  personal,  by  delivery 


MraCELTAWEOrS  PROVISIONS.  159 


to  the  party  or  attorney  on  lyhom  the  service  is  required  2J5?^??^ 
to  be  made,  or  it  may  oe  as  follows: 

1.  If  upon  an  attorney,  it  may  be  made  dnring  his 
absence  from  his  office,  by  leaving  the  notice  or  other 
papers  with  his  clerk  therein,  or  with  a  person  having 
charge  thei'eof;  or  when  there  is  no  person  in  the  office, 
by  leaving  them,  between  the  honrs  of  eight  in  the 
morning  and  six  in  the  afternoon,  in  a  conspicnous 
place  in  the  office;  or  if  it  be  not  open  so  as  to  admit 
of  snch  service,  then  by  leaving  them  at  the  attorney's 
residence,  with  some  person  of  suitable  age  and  dis- 
cretion; and  if  his  residence  be  not  known,  then  by 
putting  the  same,  enclosed  in  an  envelope,  into  the  Post 
Office,  directed  to  such  attorney; 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the 
notice  or  other  paper  at  his  residence,  between  the 
lionrs  of  eight  in  the  morning  and  six  in  the  evening, 
with  some  person  of  suitable  age  and  discretion;  and 

f  his  residence  be  not  known,  by  putting  the  same, 
•nclosed  in  an  envelope,  into  the  Post  Office,  directed  to 
uch  party. 

Sec.  686.     Service  by  mail  may  be  made,  where  the  service  by  mail, 
^^rson  making  the  service,  and  the  person  on  whom  it  is 
to  be  made,  reside  or  have  their    offices    in    different 
places,  between  which  there  is  a  regular  communication 
by  mail. 

Sec.  687.  In  case  of  service  by  mail  the  notice  or  service  by  mail, 
other  paper  must  be  deposited  in  the  post  office,  ad- 
dressed to  the  person  on  whom  it  is  to  be  served,  at  his 
office  or  place  of  residence,  and  the  postage  paid.  The 
service  is  complete  at  the  time  of  the  deposit,  but  if 
within  a  given  number  of  days  after  such  service  a  right 
may  be  exercised,  or  an  act  is  to  be  done  by  the  adverse 
party,  the  time  within  which  such  right  may  be  exer- 
cised or  act  be  done,  is  extended  one  day  for  every  twen- 
ty-five miles  distance  between  the  place  of  deposit  and 
the  place  of  address;  such  extension,  however,  not  to  ex- 
ceed thirty  days  in  all. 

Sec.  688.     A  defendant  appears  in  an  action  when  he  Appearance, 
answers,  demurs,  or  gives  the  plaintiff  written  notice  of 
his  appearance,  or  when  an  attorney  gives  notice  of  ap- 
pearance for  him.     After  appearance,  a  defendant  or  his  No«c€8atter 
attorney  is  entitled  to  notice  of  all  subsequent  proceed-  *pp®*™^^ 
iDffsof  which  notice  is  required  to  be  given.     But  where 
a  defendant  has  not  appeared,  service  of  notice  or  pa- 
pers need  not  be  made  upon  hiin  unless  he  is  imprisoned 
lor  want  of  bail. 
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perviceonnon-  Sec.  689.  When  a  plaintiff  or  a  defendant,  wlio  luis 
residents.  appeared,  resides  out  of  the  Territory,  and  has  no  attor- 
ney in  the  action  or  proceeding,  tlie  service  may  be 
Where  a  party  made  on  the  Clerk  for  him.  Bat  in  all  cases  where  a 
n^*Ben"ce  P^^ty  lias  an  attorney  in  the  action  or  proceeding,  the 
J?«K  ^«^"«„  service  of  papers,  when  required,  must  bo  upon  the  at- 

Buch  attorney.  •     fl   ^j       i»  xu         ^s,  i.      r         u  4.- 

torney   instead   of  the   party,   except  of  subpoenas,  oi 
writs,  and  other  process  issued  in  the  suit,  and  ot  pa- 
pers to  bring  him  into  contempt.     If  there  be  no  Attor- 

Precedin^  pro-  ^^^J  ^*  rccord  scrvicc  may  be  made  upon  the  party. 

visions  not  to        Seo.  690.     The  foreoroinff  provisious  of  this   Chapter 

apply  to  pro-      j^i..v®.'^fi  .i*^ 

cetdingt.»       do  not  apply  to  the  service  ot  a  summons  or  other  pro- 
io"c(fni«mpt,*^  cess,   or  of  any  paper  to  bring  a  party  into  contempt. 
Service  by  tele-     Sec.  691.     Any  summons,  writ,  or  order  in  any  civil 
graph.  g^^j|.  Qp  proceeding,  and  all  other  papers  requiring  service, 

may  be  transmitted  by  telegraph  for  service  in  any  place, 
and  the  telegraphic  copy  of  such  writ,  or  order,  or  paper 
so  transmitted,  may  be  served  or  executed  by  the  officer 
or  person  to  whom  it  is  sent  for  that  purpose,  and  re- 
turned by  him,  if  any  return  be  requisite,  in  the  same 
manner,  and  with  the  same  force  and  effect  in  all  respects, 
as  the  original  thereof  might  be  if  delivered  to  him,  and 
the  officer  or  person  serving  or  executing  the  same  has  the 
same  authority,  and  is  subject  to  the  same  liabilities,  as  if 
the  copy  were  the  original.  The  original,  when  a  writ  or 
order,  must  also  be  filed  in  the  Court  from  which  it  was 
issued,  and  a  certified  copy  thereof  must  be  preserved  in 
the  telegraph  office  from  which  it  was  sent.  In  sending 
it,  either  the  original  or  the  certified  copy  may  be  used 
by  the  operator  for  that  purpose.  Whenever  any  docu- 
ment to  be  sent  by  telegrapn  bears  a  seal,  either  private 
or  official,  it  is  not  necessary  for  the  operator,  in  sending 
the  same,  to  telegraph  a  description  of  the  seal,  or  any 
words  or  device  thereon,  but  the  same  may  be  expressed 
in  the  telegraphic  copy  by  the  letters  "  L.  S.,"  or  by  the 
word  "seal." 
otTiKfya  ^  Sec.  692.  The  measure  and  mode  of  compensation  of 
attorneys  and  counselors  at  law  is  left  to  the  agreement, 
Costs  to  parties,  express  or  implied,  of  the  parties;  but  parties  to  actions 
or  proceedings  are  entitlea  to  costs  ana  disbursements, 
as  hereinafter  provided. 
in.our4"to^^*^  Seo.  693.  Costs  are  allowed  of  course  to. the  plain- 
piaintifi.  ^\ff^  upou  a  judgment  in  his  favor,  in  the  following 
cases: 

1.  In  an  action  for  the  recovery  of  real  property; 

2.  In  an  action  to  recover  the  possession  of  personal 
property,  where  the  value  of  the  property  amouiits  to 
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one  hundred  dollars  or  over;  such  value  shall  be  deter-  same. 
mined  by  the  jury,  Court,  or  referee  by  whom  the  action 
is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  dam- 
at^es,  wlien  plaintiff  recovers  one  hundred  dollars  or 
over: 

4.  In  a  special  proceeding; 

6.  In  an  action  which  involves  the  title  or  possession 
of  real  es^tate,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine. 

Sec,  694.  When  several  actions  are  brought  on  one  several  actions 
bond,  undertaking,  promissory  note,  bill  of  exchange,  <>V8i'nKie*^ca^"of 
other  instrument  in  writing,  or  in  any  other  case  for  the«^n*>"can  car- 

..       ..  .  " '  1  i.«  1  •    ,     ry  costs  in  but 

same  cause  ot  action,  agam&t  several  parties  who  might  on»s. 
have  been  joined  as  defendants  in  the  same  action,  no 
costs  can  te  allowed  to  the  plaintiff  in  more  than  one  of 
such  actions,  which  may  be  at  his  election,  if  the  paity 
proceeded  against  in  the  other  actions  were  at  the  com- 
mencement of  the  previous  action,  openly  within  this 
Territory,  but  the  disbursements  of  the  plaintiff  must  be 
allowed  to  him  in  each  action. 

Sec.  695.     Costs  must  be  allowed  of  course  to  the  de-  SSJtlSS^J'L 

,  .1.      ..  .1  .         costs  must  be 

fondant  upon  a  judgment  m  his  lavor  m  the  actions  anowed  of 
mentioned  in  Section  693,  and  in  special  proceedings,     toinlases.*^^^ 

Sec.  696.  In  other  actions  than  those  mentioned  in  costs,  when  in 
Scjction  693,  costs  may  be  allowed  or  not,  and,  if  allowed,  ofthJ  cSiS" 
may  be  apportioned  between  the  parties,  on  the  same  or 
adverse  sides,  in  the  discretion  of  the  Court;  but  no  costs 
can  be  allowed  in  an  action  for  the  recovery  of  mone}'  or 
damages,  when  the  plaintiff  recovers  less  than  one  hun- 
dred dollars,  nor  in  an  action  to  recover  the  possession 
of  personal  property,  when  the  value  of  the  property  is 
less  than  one  hundred  dollars. 

Sec.  697.     When  there  are  several  defendants  in  ^'^^  ^fP  f'^^ij^' 
actions  mentioned  in  Section  693,  not  united,  in  interest  are  not  united 
and  making  separate  defenses  by  separate  answers,  and  costs  may^be 
plaintiff  fails  to  recover  judgment  against  all,  the  Court  »®^'^'^- 
must  award  costs  to  such  of  tlie  defendants  as  have  judg- 
ment in  their  favor. 

Sec.  698.     In  the  following  cases  the  costs  of  appeal  com  rf  appeal 
are  in  the  discretion  ot  the  Court;  with  the  court 

i:  When  a  new  trial  is  ordered;  cL^^^"" 

2.  When  a  judgment  is  modified. 

Sec.  699.     The  fees  of  referees  are  five  dollars  to  each  Referee's  fees. 
for  every  day  spent  in  the  business  of  the  reference;  but 
the  parties  may  agree,  in  writing,  upon  any  other  rate  of 
compensation,  and  thereupon  such  rate  shall  be  allowed. 
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(V>ntinuaiiC8, 
costs  may  be 
Imposed  as 
coudltion  oil 


Costs  when  a 
tender  Is  made 
before  suit 
brought. 


Costs  In  action 
by  or  against 
an  adimnlstra> 
tor.,  etc. 


Filing  and  ser- 
vice, and  affi- 
davit of  bill  of 
costs. 


Costs  on  ap- 
peal, how 
claimed  and 
recovered. 


Interest  and 
cofds  muKt  be 
included  by 
the  Clerk  in 
the  Judgment 


Sec.  700.  When  an  application  id  made  to  a  Court  or 
referee  to  postpone  a  trial,  the  payment  of  costs  occa- 
sioned by  the  postponement  may  oe  imposed,  in  the  dis- 
cretion of  tlie  Oonrt  or  referee,  as  a  condition  of  grant- 
incr  the  same. 

Seo.  701.  When  in  an  action  for  the  recovery  of  money 
onl}^  the  defendant  alleges  in  his  answer  that  before  the 
commencement  of  the  action  he  tendered  to  the  plaintiff 
the  full  amount  to  which  he  was  entitled,  and  thereupon 
deposits  in  Court,  for  plaintiff,  the  amount  so  tendered, 
and  tlie  allegation,  be  found  to  be  true,  the  plaintiff  can- 
not recover  costs,  but  must  pay  costs  to  the  defendant. 

Sec  702.  In  an  action  prosecuted  or  defended  by 
an  executor,  administrator,  trustee  of  express  trnst,  or  a 
person  expressly  authorized  by  statute,  costs  may  be  re- 
covered as  in  action  by  and  against  a  person  prosecuting 
or  defending  in  his  own  right;  but  such  costs  must,  by 
the  judgment,  be  made  chargeable  only  upon  the  estate, 
fund,  or  party  represented,  unless  the  Court  directs  the 
same  to  be  paid  by  the  plaintiff  or  defendant,  personally, 
for  mismanagement  or  bad  faith  in  the  action  or  defense.. 

Sec.  703.  The  party  in  whose  favor  the  judgment  is 
rendered,  and  who  claims  his  costs,  must  deliver  to  the 
Clerk  within  three  days  after  tye  verdict  or  notice  of  the 
decision  of  the  Court  or  referee — a  memorandum  of  the 
items  of  his  costs  and  necessary  disbursements  in  the  ac- 
tion or  proceeding,  which  memorandum  must  be  verified 
by  the  oath  of  the  pjirty,  or  his  attorney  or  agent,  or  by 
the  clerk  of  his  attorne}',  stating  that  to  the  uest  of  his 
knowledge  and  belief  the  items  are  correct,  and  that  the 
disbursements  have  been  necessarily  incurred  in  the  ac- 
tion or  proceeding.  A  party  dissatisfied  with  the  costs 
claimed,  may,  within  two  days  after  notice  of  filing  of 
the  bill  of  costs,  file^  motion  to  have  the  same  taxed  by 
the  Court  in  which  the  judgment  was  rendered,  or  by  the 
Judge  thereof  at  Chambers. 

Sec.  704.  Whenever  costs  are  awarded  to  a  party  by 
an  appellate  Court,  if  he  claims  such  costs,  he  must  within 
thirty  days  after  the  remittitur  is  filed  with  the  Clerk  be- 
low, deliver  to  such  Clerk  a  memorandum  of  his  costs, 
verified  as  prescribed  by  the  preceding  section,  and  there- 
after he  may  have  an  execution  therefor  as  upon  a  judg- 
ment. 

Sec.  705.  The  Clerk  must  inclitde  in  the  judgment 
entered  up  by  him,  any  interest  on  the  verdict  cr  detis- 
ion  of  the  Court,  from  the  time  it  was  rendered  or  made, 
and  the  costs,  if  the  same  have  been  taxed  or  ascertained; 
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and    he    mast,  within    two    days   ailter    the   same   are  same. 
taxed  or  ascertained,  if  not  included  in  the  judgment, 
insert  the  same  in  a  blank  left  in  the  judgment  for  that 
purpose,  and  must  make  a  similar  insertion  of  the  costs 
in  the  copies  and  docket  of  the  judgment. 

Sbo.  706.  When  the  plaintiff  in  an  action  resides  out  swturity  for 
of  the  Territory,  or  is  a  foreign  corporation,  security  for 
the  costs  and  charges,  which  may  be  awarded  against 
sudi  plaintiff,  may  be  required  by  the  defendant.  When 
required,  all  proceedings  in  the  actioTi  must  be  stayed 
until  an  undertaking,  executed  by  two  or  more  persons, 
18  filed  with  the  Clerk,  to  the  effect  that  they  will  pay 
eiich  costs  and  charges  as  may  bo  awarded  against  the 
plaintift'byjudgment,orin  the  progress  of  the  action,  not 
exceeding  tne  sum  of  three  hundred  dollars.  A  new  or  an 
additional  undertaking  may  be  ordered  by  the  Court  or 
Jndgc,  upon  proof  that  the  original  undertaking  is  insuffi- 
cient security,  and  proceedings  in  the  action  stayed  until 
snch  new  or  additional  undertaking  is  executed  and  filed. 

Sec.  707.     After  the  lapse  of  thirty  days  from  the 
service  of  notice  that  security  is  required,  or  of  an  order  ty  i?not^\"ii' 
for  new  or  additional  security,  upon  proof  thereof,  aud  {^^^jj^Jn^^J^*' 
that  no  undertaking  as  required  has  been  filed,  the  Court 
or  Judge  may  order  the  action  to  be  dismissed. 

Sec.  708.     When  the  Territory  is  a  party,  and  costs  ^  .„  „ .  ^^ 

-,  .  .        ,  "        i*.j  #»i      Costa  when 

are  awarded  against  it,  they  must  be  paid  out  or  the  Territory  i«  a 
Territorial  Treasury,  and  the  Territorial  Controller  shall  ^^' 
draw  his  warrant  therefor  on  the  general  fund. 

Seo.  709.  When  a  county  is  a  party,  and  costs  are  costs  when 
awarded  against  it,  they  must  be  paid  out  of  the  County  ^jfty,^  ^ * 
Treasurv. 

Sec.  710.    If  an  original  pleading  or  paper  be  lost.  Lost  papers. 
the  Court  may  authorize  a  copy  thereof  to  be  filed  and  ^^^  ^"pp"^'*^- 
used  instead  of  the  orifl:inal. 

Sbo.  711.     An  affidavit,  notice,  or  other  paper,  with- papers  without 
out  the  title  of  the  action  or  proceeding  in  which  it  ^'s  ^^« ^fl^^-^onho 
made,  or  with  a  defective  title,  is  as  vafid  and  effectual  defective  title, 
for  any  purpose  as  if  duly  entitled,  if  it  intelligibly  refer  ™*^  ^  ^°^*^' 
to  sucn  action  or  proceeding. 

Seo.  712.  Successive  actions  may  be  maintained  upon  sncceosive  ac- 
the  same  contract  or  transaction,  whenever,  after  theJJSS"^°J,/j5®gj^ 
former  action,  a  new  cause  of  action  arises  therefrom,      etc. 

Seo.  713.     Whenever  two  or  more  actions  are  pend- conaoiidation 
ing  at  one  time  between  the  same  parties  and  in  the  Som  lato  *^*^ 
Bame  Court,  upon  causes  of  action  which  might  have 
been  joined,  tne  Court  may  order  the  actions   to   be 
€!on8olidated« 


one. 
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Action»,  when 
deemed  pend- 
ing. 


Actions  to  de- 
termine ad- 
verse claims, 
and  by  sure- 
ties. 


Testimony, 
when  to  be 
taken  by  the 
Clerk. 


The  Clerk 
must  keep  a 
register  ol'ac- 
lions. 


Two  of  three 
referees,  etc., 
may  do  any 
act. 

Time  within 
which  an  act 
under  this 
code  to  be 
done,  may  be 
extended. 


Actions  Rgaink 
afihcrlfflor 
ofiiclal  acts. 


Undertaklnffs 
mentioned  in 
this  Code,  re- 
quisites o£, 


Sec.  714.  'An  action  is  deemed  to  be  pending  from 
the  time  of  its  commencement  until  its  final  determina- 
tion upon  appeal,  or  until  the  time  for  appeal  has  passed, 
unless  the  judgment  is  sooner  satisfied. 

Sec  715.  An  action  may  be  brought  by  one  person 
against  another  for  the  purpose  of  determining  an 
adverse  claim,  which  the  latter  makes  against  the  former 
for  money  or  property  upon  an  alleged  obligation;  and 
also  aijfainst  two  or  more  persons,  for  the  purpose  of 
compelling  one  to  satisfy  a  debt  due  to  the  otncr,  for 
which  plaintiff  is  bound  as  a  surety. 

Sec.  716.  On  the  trial  of  an  action  in  a  Court  of 
record,  if  there  is  no  short-hand  reporter  of  the  Conrt 
in  attendance,  the  Court  may  require  the  Clerk  to  take 
down  the  testimony  in  writing. 

Sec.  717.  The  Clerk  must  keep  among  the  records 
of  the  Court  a  register  of  actions.  lie  must  enter  therein 
the  title  of  the  action,  with  brief  notes  under  it,  from 
time  to  time,  of  all  papers  filed  and  proceedings  had 
therein. 

Sec  718.  When  there  are  three  referees,  or  three  ar- 
bitrators, all  must  meet,  but  two  of  them  may  do  any 
act  which  might  be  done  by  all. 

Sec.  719.  When  an  act  to  be  done,  as  provided  in 
this  Code,  relates  to  the  pleadings  in  the  action,  or  the 
undertakings  to  be  filed,  or  the  justification  of  sureties, 
or  the  preparation  of  statements,  or  of  bills  of  exceptions, 
or  of  amendments  thereto,  or  to  the  service  of  notices, 
other  than  of  appeal,  the  time  allowed  by  this  Code  may- 
be extended,  upon  good  cause  shown,  by  the  Court  in 
which  the  action  is  pending,  or  the  Judge  thereof. 

Sec  720.  If  an  action  is  brought  against  a  SheriflT 
for  an  act  done  by  virtue  of  his  oflSce,  and  he  gives  writ- 
ten notice  thereof  to  the  sureties  on  any  bond  of  indem- 
nity received  by  him,  the  judgment  recovered  therein  is 
conclusive  evidence  of  his  right  to  recover  against  such 
sureties;  and  the  Court,  or  Judge  in  vacation,  may,  on 
motion,  upon  notice  of  five  days,  order  judgment  to  Ue 
entered  up  against  them  for  the  amount  so  recovered,  in- 
cluding costs. 

Sec.  721.  In  all  cases  where  an  undertaking,  with 
sureties,  is  required  by  the  provisions  of  this  Code,  the 
officer  taking  the  same  must  require  the  sureties  to  ac- 
company it  with  an  affidavit  that  they  are  each  residents 
and  nouseholders  or  freeholders  within  the  Territory,  and 
are  each  worth  the  sum  specified  in  the  undertakinir, 
over  and  above  all  tlieir  just  debts  and  liabilities,  exclu- 
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sive  of  property  exempt  from  execution;  but  when  the^°^^ 
amount  specified  in  the  undertaking  exceeds  two  thousand 
dollars,  and  there  are  more  than  two  sureties  thereon, 
tliey  may  state  in  their  affidavits  that  they  are  severally 
worth  amounts  less  than  that  expressed  in  the  undertak- 
ing, if  the  whole  amount  be  equivalent  to  that  of  two 
bnilicient  sureties. 

Si-c.  722.  In  any  civil  action  or  proceeding  wherein  peopie  not re- 
the  Territory  or  the  people  of  the  Territory  is  a  party  g^^^^^^^^® 
plaintiff,  or  any  Territorial  officer,  in  his  official  capac- 
ity, or  on  behalf  of  the  Territory,  or  any  county,  or  citj', 
18  a  party  plaintiff  or  defendant,  no  bond,  written  under- 
taking, or  security  can  be  required  of  the  Territory,  or 
the  people  thereof,  or  any  officer  thereof,  or  of  any  county, 
or  city ;  but  on  complying  with  the  other  provisions  of  this 
Code,  the  Territory,  or  the  people  thereof,  or  any  Terri- 
torial officer  acting  in  his  official  capacity,  or  any  county 
or  city,  Imve  the  same  rights,  remedies,  and  benefits  as 
if  the  bond,  undertaking,  or  security  were  given  and  ap- 
proved  as  required  by  this  Code. 

Sec.  723.     Whenever  anv  surety  on  an  undertaking  surety  ok  ap- 

,  ^    J  ^    "  •' , .  o  peal  bond 

on  appeal,  executed  to  stay  proceedings  upon  a  money  when  Hubstitu- 
judgment,  pays  the  judgment,  either  wither  without  ac-judgmemSc*. 
tion,  after  its  affirmation  by  the  appellate  Court,  he  is*^'- 
substituted  to  the  rights  of  the  judgment  creditor,  and 
is  entitled  to  control,  enforce,  and  satisfy  such  judgments 
in  all  respects  as  if  he  had  recovered  the  same. 


CHAPTER  XLV. 

SPECIAL  PROCEEDINGS  OF  A  CIVIL  NATURE.  * 

Section  724.  Parties,  how  designated. 

725.  Judgment  and  order  same  meaning  aa  in  civU  actions. 

726.  Writ  of  review  defined. 

727.  When  and  by  what  Courts  granted. 

728.  Application  for,  how  made. 

729.  The  writ  to  be  directed  to  the  inferior  tribunal,  etc. 

730.  Contents  of  the  writ 

731.  Proceedings  in  inferior  Court  may  be  stayed,  or  not 
782.  Service  of  the  writ 

4S3.  The  review  under  the  writ,  extent  of. 

784.  A  defective  return  of  the  writ  may  be  perfected.    Hearing  and 

Judgment 

78&.  Copy  of  judgment  must  be  sent  to  the  inferior  tribunaL 

786.  Judgment  rolls. 

797.  Mandate  defined. 

788.  When  and  by  what  Court  issued. 

789.  Writ,  when  and  upon  what  to  issue. 
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740    Must  be  either  alternative  or  peremptory.   Substancei 

741.  Ur  the  application  be  without  notice,  the  alternatiye  writ  may 

issue;  otherwise,  the  peremptory.    Notice  and  defitult 

742.  The  adverse  party  may  answer  under  oath. 

745.  If  an  essential  question  of  lact  is  raised,  the  Court  may  order  a 

Jury  trial. 
744. '.The  applicant  may  demur  to  the  answer,  or  countervail  it  bx 
proot 

746.  Motion  for  new  trial,  where  made. 

746.  The  Clerk  must  transmit  the  verdict  to  the  Court  where  the  mo- 

tion is  pending,  after  which  the  hearing  shall  be  had  on 
motion. 

747.  If  no  answer  be  made,  or  if  the  answer  raise  no  material  Sasae 

of  fact,  the  hearing  must  be  befbre  the  Court 

748.  If  the  applicant  succeed,  he  may  have  damages,  ooats,  and  a  per- 

emptory mandate. 
740.    Service  of  the  writ 

750.  Penalty  for  disobedience  to  the  writ 

751.  Prohibition  defined. 

752.  Where  and  when  issued. 

758.   Writ  may  be  alternative  or  peremptory.   Fonn  oil 

754.  Certain  provisions  of  the  preceding  Chapter  applicable. 

755.  Writs  of  review,  mandate  and  prohibition  may  Imqo  and  b« 

heard  at  chambers. 

Parties,  how        SficnoN  724.    The  party  prosecuting  a  special  pro- 

deaignated.  ceeding  may  be  known  as  the  plaintiff,  and  tne  adverse 
party  as  the  defendant. 

Judgment  uid     Sec.  725.     A  judgment  in  a  special  proceeding  is  the 

meaningMin  ^^^^  determination  of  the  rights  of  the  parties  therein. 

civuacttona.  The  definitions  of  a  motion  and  an  order  in  a  civil 
action  are  applicable  to  similar  acts  in  a  special  proceed- 
ing. 

Certiorari  da-       Seo.  726.    The  Writ  of  certiorari  may  be  denominated 

*"^  the  writ  of  review. 

d  b        ^^^'  '^^^'    ^  ^^'^  ^^  review  may  be  granted  by  any 
whfiSuiurta^  Coni't,  except  a  Probate  or  Justice's    Court,  wlien    an 
9^'^^        ^inferior  tribunal,   Board  or  officer,  exercising  judicial 
functions,  has  exceeded  the  jurisdiction  of  such  tribunal, 
Board  or  officer,  and  there  is  no  appeal,  nor,  in  the  judg- 
ment of  the  Court,  any  plain,  speedy,  and  adequate 
remedy. 
Application         Seo.  728.    The  application  must  be  made  on  affidavit 
for,  how  made,  by  the  party  beneficially  interested,  and  the  Court  may 
require  a  notice  of  the  application  to  be  given  to  the 
adverse  party,  or  may  grant  an  order  to  show  cause  why 
it  should  not  be  allow^,  or  may  grant  the  writ  without 
notice. 
Tbewrittobe       Sec.    729.    The  writ  may  bc  directed  to  the  inferior 
fnfcrio?  ^bu-®^^^^"^^^''  Board,  or  officer,  or  to  any  other  person  having 
nai,etc.  the  custody  of  the  record  or  proceedings  to  be  certified. 

When  directed  to  a  tribunal,  the  Clenc  if  there  be  one, 
111  list  return  the  writ  with  the  transcript  required. 
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Sec.  730.  Tlie  writ  of  review  must  command  the  contents  of  the 
party  to  whom  it  is  directed  to  certify  fully  to  the  Court  ^'^^^ 
issuing  tlie  writ,  at  a  specified  time  and  place,  a  tran- 
script of  the  record  and  proceedings  (aescribing  or 
referring  to  them  with  convenient  certainty),  .that  the 
same  may  be  reviewed  by  the  Court;  and  requiring  the 
party,  in  the  meantime  to  desist  from  further  proceed- 
ings in  the  matter  to  be  reviewed. 

Sec.  731.     If  a  stay  of  proceedings  be  not  intended,  proceeainKs  in 
the  words  requiring  tne  stay  must  be  omitted  irom  tlie  J^^y  S'/ J  5,^";?^. 
writ;  these  words  may   be  inserted  or  omitted,  in  the^'"*^^- 
sound  discretion  of  tlie  Court,  but  if  omitted,  the  power 
JO  the  inferior  Court  or  officer  is  not  suspended  or  the 
proceedings  stayed. 

Sec.  732.    The  writ  must    be  served   in   the  same  service  of  the 
manner  as  a  summons  in  civil  action,  except  when  other-  ^^^^ 
wise  expressly  directed  by  the  Court 

Sec.  733.     The  review  upon  this  writ  cannot  be  ex- The  review  un- 
tciided  further  than  to  determine  whether  the  inferior  ^|{^*jJt®^J."*' 
tribunal,  Board,  or  officer  has   regularly   pursued    the 
authority  of* such  tribunal,  Board,  or  officer. 

Sec.  734.     If  the  return  of  the  writ  be  defective,  the  a  defective  re- 
Court  may  order  a  further  return  to  be  made.     When  aJJJ^JIgJ^^®^.]*''^^ 
full  return  has  been    made,  the  Court  must   hear  thefeetcd. 
parties,  or  such  of  them  as  may  attend  for  that  purpose, 
and   may    thereupon  give    judgment,  either  affirmingjljgm"^!?"^ 
or  annulling,  or  modifying  tlie  proceedings  below. 

Sec.  735.     A  copy  of  the  judgment,  signed  by  the  copy  of  the 
Clerk,    must   be   transmitted  to   the  inferior  tribunal,  bis^Jit^^tot^hcT' 
Board,  or  officer  having  the  custody  of  the  record  or  pro-  ^^^i^^^^^  ^'^"^"' 
ceeding  certified  up. 

Sec.  736.     A  copy  of  the  judgment,  signed  by  the  Judgment r^u. 
Clerk,  entered  upon  or  attached  to  the  writ  and  return, 
constitute  the  judgment  roll. 

Sec.  737.     "fhe  writ  of  mandamus  may  be  denomi- Mandamus  de- 
ated  a  writ  of  mandate. 

Skc.  738.  It  may  be  issued  by  any  Court,  except  a  whtftVourt"^ 
Justice's  or  Probate  Court,  to  any  inferior  tribunal,  cor-^^ed. 
poration,  Board,  or  person,  to  compel  the  performance 
of  an  act  which  the  law  especially  enjoins,  as  a  duty  re- 
sulting from  an  office,  trust,  or  station;  or  to  compel  the 
admission  of  a  party  to  the  use  and  enjoyment  of  a  right 
or  office  to  which  lie  is  entitled,  and  from  which  he  is 
unlawfully  precluded  by  such  inferior  tribunal,  corpora- 
tion. Board,  or  person.  writ,  when  and 

Sec.  739.     The  writ  must  be  issued  in  all  cases  where  upon  what  to 
there  is  not  a  plain,  speedy,  and  adequate  remedy,  in  the  ^"®* 
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ordinary  course  of  law.     It  must  be  issued  upon  affidav- 
it, on  the  application  of  the  party  beneficially  interested. 
Writ  must  be        Sec.  740.     The  writ  may  oe  either  alternative  or  per- 
live  OT^per-"*"  emptory.     Tlie  alternative  writ  must  state  generally  the 
cmptory.         allco^ation  against  the  party  to  whom  it  is  directed,  and 
command  such  party,  immediately  after  the  receipt  of 
the  writ,  or  at  some  other  specified  time,  to  do  the  act 
required  to  be  performed,  or  to  show  cause  before  the 
Court,  at  a  specified  time  and  place,  why  he  has  not  done 
so.     The  peremptory  writ  must  be  in  a  similar  form, 
except  that  the  words  requiring  the  party  to  show  cause 
why  he  has  not  done  as  commanded  must  be  omitted, 
and  a  return  day  inserted, 
irthcnppiica-       Sec.  741.     When  the  application  to  the  Court  is  made 
nmii'o'l^theH""'^^'^^'^^"*'  n*>tice  to  the  adverse  party,  and  the  writ  be  al- 
ternative writ  lowed,  the  alternative  must  be  first  issued;  but  if  the  an- 
oth*  1  Wise*.' the  plication  be  upon  due  notice,  and  the  writ  be  allowed, 
peremptory,     ^.j^^  peremptory  may  be  issued  in  the  first  instance.     The 
denliatf"**       notice  of  the  application,  when  given,  must  be  at  least 
ten  days.     The  writ  cannot  be  granted  by  default.     The 
case  niuBt  be  heard  by  the  Court,  whether  the  adverse 
party  appear  or  not. 
The  adverse         Sec.  742.     On  the  rctum  of  the  alternative,  or  the 
slle/under*^  <l«y  ^^  wliich  the  application  for  the  writ  is  noticed,  the 
^^^^'  party  on  whom  the  writ  or  notice  has  been  served  may 

show  cause  by  answer,  under  oath,  made  in   the  same 
manner  as  an  answer  to  a  complaint  in  a  civil  action. 
If  nn  essential       ^Eo.  743.     If  an  auswcr  be  made,  wliich  raiscs  a  qucs- 
<u  «;•«'"  of  fact  tiQi^  j^g  to  a  matter  of  fact  essential  to  the  determination 

\!*  raised,  the  _  .  ^      tv       •  \  i  >   ■%     *    y  /»i 

('  iirtmayor-  oi  tlic  motiou,  and  aiiectmg  the  substantial  rights  ot  the 
or  a  jury  tr    •  pj^pt^gg^  ^^^^  upou  the  supposcd  trutli  of  the  allegation  of 

which  the  application  for  the  writ  is  based,  the  Court 
may,  in  its  discretion,  order  the  question  to  be  tried  be- 
fore a  jury,  and  postpone  the  argument  until  such  trial 
can  be  had,  and  the  verdict  certified  to  the  Court.     The 
question  to  be  tried  must  be  distinctly  stated  in  the  or- 
der for  trial,  and  the  county  must  be  designated  in  which 
the  same  shall  be  had.     The  order  may  also  direct  the 
jury  to  assess  any  damages  which  the  applicant  may 
have  sustained,  in  case  they  find  for  him. 
The  applicant       Sec.  744.     On  the  trial,  the  applicant   is   not  preclu- 
the^answer  Sr  dcd  by  the  answer  from  any  valid  objection  to   its   suffi- 
byprocJ*"*'   ciency,  and  may  countervail  it  by  proof  either  in  direct 

denial  or  by  wav  of  avoidance. 
JrJa^where  ^"^     Sec.  745.     The  motiou  for  new  trial  must  be  made  in 
made.  the  Court  in  which  the  issue  of  fact  is  tried. 
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Sec.  746.     If  no  notice  of  a  motion  for  a  new  trial  be  J"?,®  9S[S««,i^ 

•  A.  ,  .  ii«ii/>iii     must  transmit 

inven,  or  it  given,   the   motion   be  denied,   the  Clerk,  the  verdict  to 

p> '     .        _  fe  '  .  _      '  'the  Court 


the  motion,  must  transmit  to  the  Court  in  which  the  ap- aJJer ^^JJ^^h*"*^* 
plication  for  the  writ  is  pending,  a  certified  copy  of  tnej^^j^^rmg^^^ 
Terdict  attached  to  the  order  of  trial ;  after  which   either  motion. 


partj  may  bring  on  the  argument  of  the  application, 
upon  reasonable  notice  to  the  adverse  party; 

Sec.  747.     If  no  answer  be  made,   the  case  must  be  if  no  answer  be 
heard  on  the  papers  of  the  applicant.     If  the  answer Sl^^'immae- 
raises  only  questions  of  law,  or  puts  in  issue  immaterial  ^eVingT'  ^^ 
statements,  not  affecting  the  substantial  rights  of  the  par- 
ties, the  Court  must  proceeed  to  hear  or  fix  a  day  for 
liearing  the  ar^^ument  of  the  case. 

Sec.  748.  If  judgment  be  given  for  the  applicant,  he  if  the  applicant 
may  recover  the  damages  which  he  has  sustained,  as ^farhave dam- 
found  by  the  lurv,  or  as  may  be  determined  by  the  Court  J^^ifo^'*?^ 

,•'  •'*''/»  •',  .         1  1-         .1*  peremptory 

or  referee,  upon  a  reference  to  be  ordered,  together  with  mandate. 
costs;  and  for  such  damages  and  costs  an  execution  may 
issue;  and  a  peremptory  mandate  must  also  be  awarded 
without  delay. 

Sec  749.     The  writ  must  be  served  in  the  same  man- service  of  the 
ner  as  a  summons  in  a  civil  action,  except  when  other-  ^'  ^ 
wise  expressly  directed  by  order  of  the  Court.     Service 
upon  a  majority  of  the  members  of  any  Board  or  body, 
is  service  upon  the  Board  or  body,  whether  at  the  time, 
of  the  service  the  Board  or  body  was  in  session  or  not. 

Sec.  750.     When  a  peremptory  mandate    has  been  p^^^j^y  j.^^^.  ^i^ 
issued  and  directed  to  any  inferior  tribunal,  corporation,  obedience  of 
Board  or  person,   if  it  appear  to  the  Court  that  any^' 
member  of  such  tribunal,  corporation  or  Board,  or  such 
person  upon  whom  the  writ  has  been  personally  served, 
has,  without  just  excuse,  refused  or  neglected  to  obey 
the  same,  the  Court  may,  upon  motion,  impose  a  fine 
not  exceeding  one  thousand  dollars.     In  case  of  persist- 
ence in  a  refusal  of  obedience,  the  Court  may  oraer  the 
party  to  be  imprisoned  until  the  writ  is  obeyed,  and  may 
make  any  orders  necessary  and  proper  for  the  complete 
enforcement  of  the  writ 

Sec  751.     The  writ  ofprohibition  is  the  counterpart  ^^^^t'o'i  <*e- 
of  the  writ  of  mandate,     it  arrests  the  proceedings  of  any 
tribunal,  corporation,  Board,  or  person,  when  such  pro- 
ceedinsrs  are  without  or  in  excess  of  the  jurisdiction  of 
such  tribunal,  corporation,  Board,  or  person. 

Sec.  752.     It  may  be  issued  b}'  any  Court  except  Pro- where  and 
hnte  or  Justices' Courts,  to  an  inferior  tribunal,  or  to  a ''*""" '^"*'^- 
corporation.  Board,  or  person,  in  all  cases  where  there  is 
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Writ  may  be 
alternative  or 
peremptory. 


not  a  plain,  speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law.  It  is  issued  upon  aiSdavit,  on  the  appli- 
cation of  the  person  beneficially  interested. 

Seo.  753.  The  writ  must  be  either  alternative  or 
peremptory.  The  alternative  writ  must  state  generally 
the  allegation  against  the  party  to  whom  it  is  directed, 
and  command  such  party  to  desist  or  refrain  from  further 
proceedings  in  tlie  action  or  matter  specified  therein,  un- 
til the  further  order  of  the  Court  from  which  it  is  issued, 
and  to  show  cause  before  such  Court,  at  a  specified  time 
and  place,  why  such  party  should  not  be  absolutely 
restrained  from  any  further  proceedings  in  such  action 
or  matter.  The  peremptory  writ  must  be  in  a  similar 
form,  except  that  the  words  requiring  the  party  to  show 
cause  why  he  should  not  be  absolutely  restrained,  etc., 
must  be  omitted  and  a  return  day  inserted. 

Sec.  754.  The  provisions  of  the  preceding  sections 
from  741  to  750,  both  inclusive,  apply  to  the  proceedings 
for  writ  of  prohibition. 

Sec.  755.  Writs  of  review,  mandate,  and  prohibition 
may  be  issued  by  any  of  the  Justices  of  the  Supreme 
Court,  or  by  any  District  Judge,  in  vacation,  and  may, 
in  the  disci'etion  of  the  Justice  or  Judge  issuing  the 
writ,  be  made  returnable  and  a  hearing  thereon  be  had 
in  vacation. 

Sec.  756.  Except  as  otherwise  provided  in  this  Chap- 
ter, the  provisions  of  this  Code  relative  to  Civil  Actions 
in  the  District  Court,  are  applicable  to  and  constitute 
the  rules  of  practice  in  the  proceedings  mentioned  in 
this  Chapter. 

Sec.  757.  The  provisions  of  this  Code  relative  to 
new  trials  in  and  appeals  from  the  District  Court, 
except  in  and  so  far  as  they  are  inconsistent  with  the 
provisions  of  this  Chapter,  apply  to  the  proceedings 
mentioned  in  this  Chapter. 


Writs  of  review 
hiandate  and 
prohibition 
may  issue  and 
be  heard  at 
chambers. 


Certain  provi- 
sions applica- 
ble. 


Same. 


CHAPTER  XLVL 


OF  CONTESTING  CERTAIN  ELECTIONS. 


SXCTION  758. 
769. 
760. 
761. 
762. 
768. 
764. 


Who  may  contest,  and  grounds  of  contest 

Irregularity  and  improper  conduct  of  Judges. 

When  not  to. 

Illegal  votes,  when  not  to  vitiate  election. 

Proceedings  on  contest. 

Statement  of  cause  of  contest 

Statement  of  cause  of  contest 
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765.  Probate  Judge  to  hold  special  term  for  trial  of  contest. 

766.  Clerk  to  l£sue  citation  to  respondent 

767.  Witnesses,  attendance  or,  how  enforced. 

768.  Power  of  Court.    Adjournment  of  Court. 

769.  Rules  to  govern  Court  in  trial  of  contest. 

770.  Court  may  declare  who  was  elected. 

771.  Fees  of  olficers  and  witnesses. 

772.  COStBL 
778L    AppeaL- 

774.  When  election  void  and  office  vacant 

775.  District  offices. 

Section  758.  Any  elector  of  a  connty,  precinct, 
or  city,  may  contest  the  right  of  any  person  declared 
elected  to  an  office  to  be  exercised  therein,  for  any  of 
the  following  grounds: 

1.  For  malconduct  on  the  part  of  the  Board  of 
Jndges,  or  any  member  thereof; 

2.  When  the  person  whose  right  to  the  office  is  con-  who  may  con- 
tested was  not,  at  the  time  of  the  election,  eligible  to  grounds  or  con- 
such  office;  ^^ 

3.  When  the  person  whose  right  is  contested  has 

S'ven  to  any  elector  or  Inspector,  Judge,  or  Clerk  of 
e  election,  any  bribe  or  reward,  or  has  olfered  any 
snch  bribe  or  reward  for  the  purpose  of  procuring  his 
election,  or  has  committed  any  other  oifense  against  the 
elective  franchise  defined  by  law. 

4.  On  account  of  illegal  votes. 

Sec.  759.     No  irregularity  or  improper  conduct  in  irrepuiarfty 
the  proceedings  of  the  Judges,  or  any  of  them,  is  such  ^"'Jj^lo?*' 
malconduct  as  avoidp  an  election,  unless  the  irreffularitv  J^id^es  when 

J..  1  .  ^,®  "'  lo  annul  CiCC- 

or  improper  conduct  is  such  as  to  procure  the  person  tiona. 
whose  right  to  the  office  is  contested  to  be  declared 
elected  when  he  had  not  received  the  highest  number 
of  legal  votes. 

Sec.  760.  When  any  election  held  for  an  office  exer-  when  not  ta 
ci&ed  in  and  for  a  county  is  contested  on  account  of  any 
malconduct  on  the  part  of  the  Board  of  Judges  of  any 
precinct  election,  or  any  member  thereof,  the  election 
cannot  be  annulled  and  set  aside  upon  any  proof  thereof, 
unless  the  rejection  of  the  vote  of  such  precinct,  or  pre- 
cincts, would  change  the  result  as  to  such  office  in  the 
remaining  vote  of  the  county. 

Skc.  761-  Nothing  in  the  fourth  ground  of  contest  megai  votes, 
is  to  be  so  construed  as  to  authorize  an  election  to  be  s^*^  yiJiate eiecuon 
aside  on  account  of  illegal  votes,  unless  it  appear  that  a 
nnmber  of  illegal  votes  has  been  given  to  the  person 
whose  right  to  the  office  is  contested,  which,  if  taken 
from  him,  would  reduce  the  number  of  his  legal  votes 
below  the  nnmber  of  votes  given  to  some  other  person 
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for  the  same  office,  after  deducting  therefrom  the  illeL^al 
votes  wliich  may  be  shown  to  have  been  given  to  such 
other  person. 
Prrcecdings  on     Sko.  762.     When  an  elector  contests  the  right  of  any 
content.  person  declared  elected  to  such  office,  he  must,   within 

forty  days  after  the  return  day  of  the  election,  file  with 
the  Probate  Court  a  written  statement,  setting  forth 
specifically: 

1.  The  name  of  the  party  contesting  such  election,  and 
that  he  is  an  elector  of  the  district,  county,  or  precinct, 
as  the  case  may  be,  in  which  such  election  was  held: 

2.  The  name  of  the  person  whose  right  to  the  office  is 
contested: 

8.  Tlie  office; 

4.  The  particular  grounds  of  such  contest; 
— Which  statement  must  be  verified  by  the  affidavit  of 
the  contesting  party  that  the  matters  and  things  therein 
contained  are  true, 
statement  of        Sec.  763.     When  the  reception  of  illegal  votes  is  al- 
cauae  of  con-   i^g^d  as  a  cause  of  contest,  it  is  sufficient  to  state  gene- 
rally, that  in  one  or  more  specified  precincts  illegal  votes 
were  given  to  the  person  whose  election  is  contested, 
which,  if  taken  from  him,  will  reduce  the  number  of  his 
legal  votes  below  the  number  of  legal  votes  given  to  some 
otlier  person  for  the  same  office;  but  no  testimony  can 
When  based  on '^^  received  of  any  illegal  votes,  unless  the  party  contest- 
KFv^?es^^^"^'^^  such  election  deliver  to  the  opposite  party,  at  least 
contestant  to    three  davs  before  such  trial,  a  written  list  of  the  number 
Kpiindeirt^a^ristof  illegal  votcs,  and  by  whom  given,  which  he  intends  to 
ciainiedtobe    P^ovc  ou  such  trial;  and  no  testimony  can  be  received  of 
jiKgai.  any  illegal  votes  except  such  as  are  specified  in  such  list 

statement  of        Ssa     764.     No  Statement  of  the  grounds  of  contest 

cause  ol  con-         -n  -l  •      i.    j  ^i  j*  j*        •        j    i 

te>.t.  Will  be  rejected,  nor  the  proceedings  dismissed  by  any 

wantoffiirm    Court  for  Want  of  form,  if  the  grounds  of  contest  are 

nottovLiaie.    alleged  with  such  certainty  as  will  advise  the  defendant 

of  the  particular  proceeding  or  cause   for  which  such 

election  is  contested. 

Sec.  765.  Upon  the  statement  being  filed,  the  Probate 
Judge  must  give  notice  and  fix  some  day  to  be  named  by 
him,  not  less  than  ten  nor  more  than  twenty  days  from 
the  date  of  such  notice,  to  hear  and  determine  such  con- 
tested election. 
dSuon  to^  Sec.  766.  The  Clerk  must  also,  at  the  same  time, 
spondent.  issuc  a  citatiou  for  the  person  whose  right  to  the  office  is 
contested,  to  appear  at  the  time  and  place  specified  in 
the  notice,  which  citation  must  be  delivered  to  the  Sheriff 
and  be  served  upon  the  party  in  person,  or,  if  he  cannot 
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^■^^  M     Mill  I  I    ■■  IT^  1^1  I  ■■■Mil  ^^^^^n^im^^mm    i    m      li—  ^i  ,,    _  

be  found,  b}'  leaving  a  copy  thereof  at  the  house  where 
he  last  resided,  not  less  thaa  eight  days  before  tlie 
hearing. 

Sec.  767-     The  Clerk  must  issue  subpoenas  for  wit- witnesses,  at- 
nesses  at  the  request  of  either  party,  wliich  must  be  how  enforced. 
served  as  other  subpoenas;  and  the  Probate  Court  has 
full  power  to  issue  attachments  to  compel  the  attendance 
of  witnesses  w^ho  have  been  subpoenaed  to  attend. 

Sec.  768.  The  Court  must  meet  at  the  time  and  place  coTS^*^ 
designated,  to  determine  such  contested  election,  and 
shall  have  all  the  powers  necessary  to  the  determination 
thereof.  It  may  adjourn  from  day  to  day  until  such  trial  of  c^uit."*  " 
is  ended,  and  may  also  continue  the  trial,  before  its  com- 
mencement, fur  any  time  not  exceeding  twenty  days,  for 
good  cause  shown  by  either  party  upon  affidavit,  at  the 
costs  of  the  party  applying  tor  such  continuance. 

Sec.  769.  The  Court  must  be  governed,  in  tlie  trial  Ruicfltogovem 
and  determination  of  such  contested  election,  by  tlieconicau 
rules  of  law  and  evidence  governing  the  determination 
of  Questions  of  law  and  fact,  so  far  as  the  same  may  be 
applicable;  and  may  dismiss  the  proceedin<j:s  if  the 
statement  of  the  cause  or  causes  of  the  contest  is  insuffi- 
cient, or  for  want  of  prosecution.  After  hearing  the 
proofs  and  allegations  of  the  parties,  the  Court  must  pro- 
nounce jndgment  in  the  premises,  either  confirming  or 
annulling  and  setting  aside  such  election. 

Sec.  770.  If  in  any  such  case  it  appears  that  another  court  may  de- 
prson  than  the  one  returned  has  the  highest  number  of  uieofeT/**  ^*" 
legal  votes,  the  Court   mnst  declare  such  person  elected. 

Sec.  771.     The  Clerk,  Sherift',  and  witnesses  shall  re- Fees  of  officers 
ceive,  respectively,  the  same  fees,  from  the  party  against  ""^^^*^"^'*^*^' 
whom  juagfnent  is  given,  as  are  allowed  for  similar  ser- 
vices in  the  Probate  Court. 

Sec.  772.     If  the  proceedings  are  dismissed  for  insnf- costs, 
ficiency,  or  want  of  prosecution,  or  the  election  is  by  the 
Court  confirmed,  judgment  must  be  rendered  against  the 
party  contesting  such  election,  for  costs,  in  favor  of  the 
party  whose  election  was  contested;  but   if  the  election 
is  annulled  and  set   aside,  judgment  for  costs  must  be 
rendered  against  the  party  whose  election  was  contested, 
in  favor  of  the  party  contesting  the  same.     Primarily, 
each  party  is  liable  lor  the  costs  created  by  himself,   to 
the  officers  and  witnesses  entitled  thereto,  which  may  be 
collected  in  the  same  manner  as  similar  costs  are  collec- 
ted in  other  cases.  ! 
Sec.  773.     Either  party,  aggrieved  by  the  jndgment  Appeal.  j 
of  the  Court,  may  appeal  therefrom  as  in  other  cases.  ' 
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^ofd'knrofflSe     S^^'  '^'^^-     Whenever  an  election  is   annulled  or  set 
vaoiut.  aside  by  the  judgment  of  the  Probate  Court,  and  ten 

days  have  elapsed  and  no  appeal  has  been  taken,  the 
commission,  if  any  has  issued,  is  void. 
District  officer.  Seo.  775.  Any  elector  of  a  District  may  in  like  man- 
ner contest  the  right  of  any  person  declared  elected  to  a 
District  office,  for  like  causes.  Such  contest  shall  be 
made  and  heard  before  any  District  Court  or  Judge  of 
the  District  in  any  cx)unty  of  the  District 
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SUMMARY  PROCEEDINGS. 

SscnoN  776.  Judgment  may  be  confessed. 

777.  Statement  in  writing  and  form  thereof. 

778.  Filing  statement  and  entering  Judgment 

779.  How,  In  Probate  and  Justices'  Courts. 

780.  Controversy,  how  submitted  without  action. 
78L  Judgment  on,  as  in  other  cases, 

782.  Judgment  may  be  enforced  or  appealed  from. 

783.  Persons  confined  may  be  discharged. 

784.  Notice  of  application. 

785.  Service  of  notice. 

786.  Examination  before  Judge. 

787.  Interrogatories  may  be  in  writing. 

788.  Oath  to  be  adminstcred. 

789.  Order  of  discharge. 

790.  If  not  discharged,  prisoner  may  again  apply,  when. 

791.  Discharge  final. 

792.  Judgment  remains  in  force. 

798.  PlalutiflT  may  order  discharge  of  prisoner. 

794.  Plaintiff  to  advance  funds  for  sui>port  of  prisoner. 

795.  Forcible  entry  defined. 

796.  Forcible  detainer  defined. 

797.  Unlawful  detainer  defined. 

798.  Service  of  notice. 

799.  Courts  have  Jurisdiction. 
800  &  801.    Same. 

802.  Parties  defendant 

803.  Parties  generally. 

804.  Complaint,  and  Summons. 

805.  Arrest. 

806.  Judgment  by  default 

807.  Defendant  may  appear,  etc 

808.  Trial  by  jury. 

809.  Showing  required. 

810.  Complaint  must  be  amended  In  certain  cases. 

811.  Verdict  and  Judgment 

812.  Verification  of  complaint  and  anwer. 
818.  Effect  of  appeal  upon  the  Judgment 

814.   Rules  of  practice.    Appeals,  how  taken,  elQ. 
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SEcmoN  776.    A  judgment   by    confession   may  bejj^^j?^™*y 
entered  without  action,  either  for  money  due  or  to  be-  for  debt  due  or 
come  due,  or  to  secure  any  person  against  contingent  b?Sty?*^°^ 
liability  on  behalf  of  the  defendant,   or   both,  in  the 
manner  prescribed  by  this  Chapter.      Such  judgment 
may  be  entered  in  any  Court  having  jurisdiction  for  like 
amounts. 

Sec.  777.  A  statement  in  writing  must  be  made,  statement  in 
signed  by  the  defendant,  and  verified  by  his  oath,  to  the  SSi'tlei'i'of. 
following  eifect: 

1.  It  must  authorize  the  entry  of  judgment  for  a 
specified  sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must 
state  concisely  the  facts  out  of  which  it  arose,  and  show 
that  the  sum  confessed  therefor  is  justly  due  or  to  be< 
come  due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  must  state  concisely  the 
facts  constituting  the  liability,  and  show  that  the  sum 
confessed  therefor  does  not  exceed  the  same. 

Sec.  778.    The  statement  must  be  filed  with  the  Clerk  pning aute- 
of  the  Court  in  which  the  judgment  is  to  be  entered,  JJ^nVjudg"* 
who  must  indorse  upon  it,  and  enter  in  the  judgment ™ent 
hook,  a  judgment  of  such  Court  for  the  amount  con- 
fessed, with  ten  dollars  costs.     Tlie  statement  and  afii- 
davit,  with  the  judgment  indorsed,  thereupon  becomes 
the  judgment  roll. 

Skc.  779.  In  a  Probate  or  Justice's  Court,  where  the  how,  in  Pro- 
Conrt  has  the  authority  to  enter  the  judgment,  the  state- J*i^^,*g^„j2J' 
ment  may  be  filed  with  the  Court  or  Justice,  who  must 
thereupon  enter  in  his  docket  a  judgment  of  his  Court 
for  the  amount  confessed,  with  three  dollars  costs.  If  a 
transcript  of  such  judgment  be  filed  with  the  District 
Clerk,  a  copy  of  the  statement  must  be  filed  with  it. 

Sfx).  780.  Parties  to  a  question  in  dificrence,  which  controvewv, 
might  be  the  subject  of  a  civil  action,  may,  without ^^JholuMticm. 
action,  agree  upon  a  case  containing  the  facts  upon 
which  the  controversy  depends,  and  present  a  submission 
of  the  same  to  any  Court  which  would  have  jurisdiction 
if  an  action  had  been  brought;  but  it  must  appear,  by 
affidavit,  that  the  controversy  is  real  and  the  proceedings 
in  good  faith,  to  determine  the  rights  of  the  parties. 
The  Court  must  thereupon  hear  and  determine  the  case, 
and  render  judgment  thereon,  as  if  an  action  were  de- 
pending. 

Svjc.  781.    Judgment  must  be  entered  in  the  judg- 
ment book  as  in  other  cases,  but  without  costs  for  any 
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Jadgraent  on, 
as  in  other 
cases,  but  with- 
out costs  prior 
to  notice  of 
trial. 

Judgrnent  may 
be  enforced  or 
appealed   from 
HH  m  an  action. 

Persons  con- 
lined  may  be 
discharged. 


Notice  of  appli- 
cation. 


Service  of  no- 
tice. 


Examination 
before  Judge. 


Tn*crrf^a- 

t^riesmaybcln 

writing. 


Oath  to  be  ad- 
ministered. 


Order  of  dis- 
charge. 


proceeding  prior  to  the  trial.     Tlie  case,  the  submission' 
and  a  copy  of  the  judgment  constitute  the  judgment  roll' 

Sec.  782.  The  iudgment  may  be  enforced  in  the  same 
manner  as  if  it  baa  been  rendered  in  an  action,  and  is  in 
the  same  manner  subject  to  appeal. 

Sec.  783.  Any  person  confined  in  jail,  on  an  execn- 
tion  issued  on  a  judgment  rendered  in  a  civil  action,  in  nst 
be  discharged  therefrom  upon  the  conditions  in  tliis 
Chapter  specified. 

Sec.  784.  Such  person  must  cause  a  notice,  in  writ- 
ing, to  be  given  to  the  plaintiff,  his  agent,  or  attorney, 
that  at  a  certain  time  and  place  he  will  apply  to  the 
Judge  of  the  District  Court  of  the  county  in  which  such 
person  may  be  confined;  or,  in  case  of  his  absence  or 
inability  to  act,  to  the  Judge  of  the  Probate  Court  of  tlie 
county  in  which  such  person  may  be  imprisoned,  for 
the  purpose  of  obtaining  a  discharge  from  his  imprison- 
ment. 

Sec.  786.  Such  notice  must  be  served  upon  the  plain- 
tiff, his  a^nt,  or  attorney,  one  day  at  least  before  tlie 
hearing  ol  the  application. 

Sec.  786.  At  the  time  and  place  specified  in  the  no- 
tice, such  person  must  be  taken  before  such  Judge,  who 
must  examine  him  under  oath  concerning  his  estate  and 
property  and  effects,  and  the  disposal  thereof,  and  hit 
ability  to  pay  the  judgment  for  which  he  is  committed; 
and  such  Judge  may  also  hear  any  other  legal  and  per- 
tinent evidence  that  maybe  i>roduced  by  the  debtor  or 
the  creditor. 

Sec.  787.  Tlie  plaintiff  in  the  action  may,  upon  such 
examination,  propose  to  the  prisoner  any  interrogatories 

1)ertinent  to  the  inquiry,  and  they  must,  if  required  b}" 
lim,  be  proposed  and  answered  in  writing,  and  the  an- 
swer must  be  signed  and  sworn  to  by  the  prisoner. 

Seo.  788.  If,  upon  the  examination,  the  Judge  is  sat- 
isfied that  the  prisoner  is  entitled  to  his  discharge,  he 
must  administer  to  him  the  following  oath,  to  wit:    "  I, 

do  solemnly  swear  that  I  have  not  any  estate, 

real  or  personal,  to  the  amount  of  fifty  dollars,  except 
such  as  is  by  law  exempted  from  being  taken  in  execu- 
tion ;  and  that  I  have  not  any  other  estate  now  conveyed 
or  concealed,  or  in  any  way  disposed  of,  with  design  to 
secure  the  same  to  my  use,  or  to  hinder,  delay  or  defraud 
my  creditors,  so  help  me  God." 

Sec.  789.  After  administering  the  oath,  the  Judge 
must  issue  an  order  that  the  prisoner  be  discharged  from 
custody,  and  the  oflicer,  upon  the  service  of  such  order, 
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Tunst  discharge  the  prisoner  forthwith,  if  he  be  impris- 
oned for  no  other  cause.  , 

Sec.  790.     If  such  Judge  does  not  discharge  the  pris-  ^{| J^*^^*^  ^a- 
oner,  he  may  apply  for  his  discharge  at  the  end  of  every  oner^ay  again 
succeeding  thirty  days,  in  the  same  manner  as  above  ^p^^"*  *^^®°' 
provided,  and  the  same  proceedings  must  thereupon  be 
liad. 

Sec.  791.     The  prisoner,  after  being  so  discharged,  is  Discharge 
forever  exempted  from  arrest  or  imprisonment  lor  the 
same   debt,  unless  he  be  convicted  of  having  willfully 
sworn  falsely  upon  his  examination  before  the  Judge,  or 
in  taking  the  oath  before  prescribed. 

Sec.  792.     Tlie  judgment  against   any  prisoner  who  Judgment  re- 
is  discharged  remams   in  full  force  against  any  estate"^*"*"  ^  **"*' 
which  may  then  or  at  any  time  afterward  belong  to  him, 
and  the  plaintiff  may  take  out  a  new  executicm  against 
the  goods  and  estate  of  the  prisoner,  in  like  manner  as  if 
be  had  never  been  committed. 

Sec.  793.     The  plaintiff  in  the   action   may  at   any  Piafntiffmay 
time  order  the  prisoner  to  be  discharged,  and  he  is  not  chlrge^^of  pris- 
thereafter  liable  to  imprisonment  for  the  same  cause  of  JS® thereat?" 

action.  be  llaWe,  etc. 

Sec.  794.     Whenever  a  person   is  committed   to  jail  Pia^nuff  to  ad- 

...  J  *.    J  .  J  .  V    .,  vanceAindfl 

on  an  execution  issued  on  a  judgment  recovered  in  a  civil  for  support  of 
action,  the  creditor,  his  agent,  or  attorney  must  advance  ^'**^'*®'' 
to  the  jailor  on  such  commitment,  suflScient  money  for 
the  board  of  the  prisoner  at  the  rate  provided  by  law,  for 
one  week,  and  must  make  the  like  advance  for  every  suc- 
cessive week  of  his  imprisonment;  and  in  case  of  failure 
to  do  so,  the  jailer  must  forthwith  discharge  stich  prisoner 
from  custody,  and  such  discharge  has  the  same  effect  as 
if  made  by  order  of  the  creditor. 

Sec.  795.     Every  person  is  ffuilty  of  a  forcible  entry  Foreiwe  entry 
who  either;  ^  ^""^ 

1.  By  breaking  open  doors,  windows,  or  other  parts 
of  a  house,  or  by  any  kind  of  violence  or  circumstance 
of  terror  enters  upon  or  into  any  real  property;  or, 

2.  Who,  after  entering  peaceably  upon  real  property, 
tnnis  out  by  force,  threats,  or  menacing  conduct,  the 
party  in  possession. 

Sec.  796.    Every   person  is  guilty  of  a  forcible  de-  2ini?d^ned. 
tainer  who  either: 

1.  By  force,  or  by  menaces  and  threats  of  violence, 
unlawfully  holds  and  keeps  possession  of  any  real  prop- 
erty, whether  the  same  was  acquired  peaceably  or 
otherwise;  or, 

2.  Who,  in  the  night  time,  or  during  the  absence  of 

12 
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Same.  the  occupant  of  any  lands,  unlawfully  enters  upon  real 

property,  and  who,  after  demand  made  for  the  surrender 
thereof^  for  the  period  of  five  days,  refuses  to  surrender 
the  same  to  such  former  occupant. 

The  occupant  of  real  property,  within  the  meaning  of 
this  subdivision,  is  one  who,  within  five  »days  preceding 
such  unlawful  entry,  was  in  the  peaceable  and  undis- 
turbed possession  of  such  lands. 

iTniawftii  de-       Sec.  797.    A  tenant  of  real  property,  for  a  term  less 
lainer  defined,  ^j^^j^  j-f^^  jg  g^.j^^  ^f^^  Unlawful  detainer: 

1.  Where  he  continues  in  possession  in  person,  or  by 
sub- tenants,  of  the  property,  or  of  any  part  thereof,  after 
the  expiration  of  tlie  term  for  which  it  is  let  to  him, 
without  permission  of  his  landlord  or  his  successors;  bnt 
in  a  case  of  a  tenancy  at  will,  it  must  first  be  terminated 
by  notice  of  five  days; 

2.  Where  he  continues  in  possession  in  person,  or  by 
sub-tenants,  without  the  permission  of  his  landlord,  or 
the  successor  in  estate  of  his  landlord,  if  any  there  be, 
after  default  in  the  payment  of  rent,  pursuant  to  the 
lease  or  agreement  under  which  the  property  is  held, 
and  three  days  notice  in  writing,  requiring'  its  payment, 
stating  the  amount  which  is  due,  or  possession  of  the 

Iiioperty,  shall  have  been  served  upon  him,  and  if  there 
)e  a  sub-tenant  in  actual  occupation  of  the  premises,  also 
upon  such  sub-tenant.     Such  notice  ma}'  be  served  at 
any  time  within  one  year  after  the  rent  becomes  due; 

3.  Where  he  continues  in  possession  in  person,  or  by 
sub-tenants,  after  a  neglect  or  failure  to  perform  other 
conditions  or  covenants  of  the  lease  or  agreement  under 
which  the  property  is  held,  than  the  one  for  payment  of 
rent,  and  three  days  notice,  in  writing,  requiring  the 
performance  of  such  conditions  or  covenants,  or  the  pos- 
session of  the  property,  shall  have  been  served  upon 
him,  and  if  there  be  a  sub-tenant  in  actual  occupation  of 
the  premises,  also  upon  such  sub-tenant. 

Within  three  days  alter  the  service  of  the  notice,  the 
tenant,  or  any  sub- tenant  in  actual  occupation  of  the 
premises,  or  any  mortgagee  of  the  term  or  other  person 
interested  in  its  continuance,  may  perform  the  conditions 
or  covenants  of  the  lease,  or  pay  the  stipulated  rent,  as 
the  case  may  be,  and  thereby  save  the  lease  from  forfeit 
ure;  provided^  if  the  covenants  and  conditions  of  the 
lease,  violated  by  the  lessee,  cannot  afterward  be  per- 
formed, then  no  notice,  as  last  prescribed  herein,  need  be 
given  to  said  lessee  or  his  sub-tenant  demanding  the 
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performance  of  the  violated   covenant  or  conditions  of  flwne. 
the  lease. 

A  tenant  nnay  take  proceedings  similar  to  those  pre- 
scribed in  this  Chapter,  to  obtain  possession  of  premises 
let  to  an.  undertenant,  in  case  of  his  unlawful  aetention 
of  the  premises  underlet  to  him. 

4.  A  tenant  or  sub-tenant,  assigning  or  sub-letting, 
or  committing  waste  upon  the  demised  premises,  con- 
trary to  the  covenants  of  his  lease,  thereby  terminates 
the  lease,  and  the  landlord,  or  his  successor  in  estate, 
shall,  upon  service  of  three  days'  notice  to  quit,  upon  the 
person  or  persons  in  possession,  be  entitled  to  restitution 
of  possession  of  such  demised  premises  under  the  pro- 
visions of  this  Chapter. 

Sec.  798.     The  notices  required  by  the  preceding  sec- service  of 
tion  may  be  served,  either:  "otice, 

1.  By  delivering  a  copy  to  the  tenant  personally;  or, 

2.  .  If  he  be  absent  from  liis  place  of  residence,  and 
from  his  usual  place  of  business,  oy  leaving  a  copy  with 
some  person  of  suitable  age  and  discretion  at  either 
place,  and  sending  a  copy  throujcrh  the  mail  addressed  to 
the  tenant,  at  his  place  of  residence;  or, 

3.  If  such  place  of  residence  and  business  cannot  be 
ascertained,  or  a  person  of  suitable  age  or  discretion 
there  cannot  be  found,  then  by  affixing  a  copy  in  a  con- 
spicuous place  on  the  property,  and  also  delivering  a 
copy  to  a  person  there  residing,  if  such  person  can  be 
found;  and  also  sending  a  copy  through  the  mail  ad- 
dressed to  the  tenant  at  the  place  where  the  property  is 
situated.  Service  upon  a  sub- tenant  may  be  made  in 
the  same  manner. 

Sec.  799.  The  District  Court  of  the  county  in  which  Court  have 
the  property,  or  some  part  of  it,  is  situated,  has  juris- ^"^*^*^"°"' 
diction  of  proceedings  under  this  Chapter. 

Sec.  800.     The  Probate  Court  of  the  county  in  which  Jurisdiction  of 
the  property,  or  some  part  of  it,  is  situated,  has  jurisdic-uniertwj?"^ 
tion  of  proceedings  under  this  Chapter  when  the  whole  ^^^^p^®*"- 
amount  of  rent  and  damages  claimed  does  not  exceed 
five  hundred  dollars. 

Sec.  801.     Justices*  Courts  have  jurisdiction  of  pro- jurisdiction  of 
ceedings  under  this  Chapter  where  the  whole  amount ;Jy^^J|.*^*2ite**"^^ 
of  rent  and  damages  claimed  does  not  exceed  one  hun-  chapter. 
dred  dollars. 

Sec.  802.     No  person  other   than  the  tenant  of  the  ^^^  defend- 
premises,  and  sub-tenant,  if  there  be  one,  in  the  actual 
occupation  of  the  premises,  need  be  made  parties  defend- 
ant in  the  proceeding,  nor  shall  any  proceeding  abate. 
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^•™®-  nor  the  plaintiiF  be  nonsuited  for  the  nonjoinder  of  anj 

persons  who  might  have  been  made  parties  defendant; 
but  when  it  appears  tliat  any  of  the  parties  served  with 
process  or  appearinj?  in  the  proceeding  are  guilty  of  the 
offense  charged,  judgment  must  be  rendered  against  bim. 
In  case  a  married  woman  be  a  tenant  or  a  sub-tenant, 
her  coverture  shall  constitute  no  defense;  but  in  esse  her 
husband  be  not  joined,  or  unless  she  be  doing  business 
as  a  sole  trader,  an  execution  issued  upon  a  personal 
judgment  against  her,  can  only  be  enforced  against  prop- 
erty on  the  premises  at  the  commencement  of  the  action. 

Parties  srenep-       Seo.  803.     Except  as  provided  in  the  preceding  sec- 

^  ^'  tion,  the  provisions  of  this  Code,  relating  to  parties  to 

civil  actions,  are  applicable  to  this  proceeding. 

The  complaint.  Seo.  804.  The  plaintiff,  in  his  complaint,  which  shall 
be  in  writing,  must  set  forth  the  facts  on  which  he  seeks 
to  recover,  and  describe  the  premises  with  reasonable 
certainty,  and  may  set  forth  therein  any  circumstances 
of  fraud,  force,  or  violence  which  may  have  accompanied 
the  alleged  forcible  entry,  or  forcible  or  unlawful  detain- 
er, and  claim  damages  therefor.  In  case  the  imlawfnl 
detainer  charged  be  after  default  in  the  payment  of  rent, 
the  complaint  must  state  the  amount  of  such  rent.    Upon 

Sua'^'"*°  filing  the  complaint^  a  summons  must  be  issued  thereon 
returnable  as  in  other  cases. 

Arrest  Seo.  805.   If  the  complaint  presented  establishes,  to  the 

satisfaction  of  the  Judge  or  Justice,  fraud,  force,  or  vio- 
lence in  the  entry  or  detainer,  and  that  the  possession 
held  is  unlawful,  he  may  make  an  order  for  the  arrest  of 
the  defendant. 

defiSt*'**  ^y  Sec.  806.  If,  at  the  time  appointed,  the  defendant  do 
not  appear  and  defend,  the  Court  must  enter  his  default 
and  render  judgment  in  favor  of  the  plaintiff  as  prayed 
for  in  the  complaint. 

Defendant  may     Seo.  807.     On  Or  before  the.  day  fixed  for  his  appear- 

appear,  e  .      qj^qq^  i\^q  defendant  may  appear  and  answer  or  demur. 

Trial  by  jury.  Sec.  808.  Whenever  an  issue  of  fact  is  presented  by 
the  pleadings,  it  must  be  tried  by  a  jury,  unless  such 
jury  be  waived  as  in  otiier  cases,  "rhe  jury  shall  be 
formed  in  the  same  manner  as  other  trial  juries  in  the 
Court  in  which  the  action  is  pending. 

Showing  re-         ^^^*  ^^^-     ^^  *^®  ^^''^^   ^^  *"3'  proceeding  for  any 
quifedof        forcible  entry  or  forcible  detainer,  the  plaintiff'  shall  only 

Sie entry o/de- be  required  to  show,  in  addition   to  the  forcible  entry 

***^®'*  or  forcible  detainer  complained  of,  that  he  was  peaceably 

in  the  actual  possession  at  the  time  of  the  forcible  entry, 

or  was  entitled   to   the  possession  at  the  time  of  the 
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forcible  detainer.  The  defendant  nlay  show  in  his  of  defendant 
defense  tliat  lie  or  liis  ancestors,  or  those  whose  interest 
in  snch  premises  he  claims,  have  been  in  the  quiet 
possession  thereof  for  the  space  of  one  whole  year  to- 
gether next  before  the  commencement  of  the  proceedings, 
and  that  his  interest  therein  is  not  then  ended  or 
determined;  and  such  showing  is  a  bar  to  the  proceed- 
ings. 

Sec.  810,     When  upon  the  trial  of  any  proceeding ^jnpiaint 
under  this  Chapter,  it  appears  from  the  evidence  that  nmended  in 
the  defendant  has  been  guilty  of  either  a  forcible  entry  "•^'^^"  *^^- 
or  a  forcible  detainer,  and  other  than  the  offense  charged 
in  the  complaint,  the  Judge  must  order  that  such  com- 
plaint be  forthwith  amended  to  conform  to  such  proofs. 
Such  amendment  must  be  without  any  imposition   of 
terms.     No  continuance  must  be  permitted  upon  account 
of  such  amendment,  unless  the  defendant,  Dy  affidavit 
filed  shows  to  the  satisfaction  of  the  Court  good  cause 
theretbr. 

Sec.  811.  If,  upon  the  trial,  the  verdict  of  the  jury, verdct and 
or,  if  the  case  be  tried  witliout  a  jury,  the  finding  of  the  "'^'^^ 
Court,  be  in  favor  of  the  plaintiff  and  against  the  de- 
fendant, judgment  shall  be  entered  for  the  restitution  of 
the  premises;  and  if  the  proceeding  be  for  an  unlawful 
detainer  after  neglect  or  failure  to  perform  the  con- 
ditions or  covenants  of  the  lease  or  agreement  under 
which  the  property  is  held,  or  after  delanlt  in  the  pay- 
ment of  rent,  the  judgment  shall  also  declare  the 
forfeiture  of  such  lease  or  agreement.  The  jury  or  the 
Court,  if  the  proceeding  be  tried  without  a  jury,  shall 
also  assess  the  damages  occasioned  to  the  plaintiff  by 
any  forcible  entry,  or  by  any  forcible  or  unlawful 
detainer,  alleged  in  the  complaint,  and  proved  on  the 
trial  and  find  the  amount  of  anv  rent  due,  if  the  alleored 
unlawful  detainer  be  after  default  in  the  payment  of 
rent,  and  the  judgment  shall  be  rendered  against  the 
defendant  guilty  of  the  forcible  entry,  or  forcible  or 
unlawful  detainer,  for  three  times  the  amount  of  the 
damages  thus  assessed,  and  of  the  rent  found  due. 
When  the  proceeding  is  for  an  unlawful  detainer  after 
default  in  the  payment  of  rent,  and  the  lease  or  agree- 
ment under  which  the  rent  is  payable  has  not  by  its 
terms  expired,  execution  upon  the  judgment  shall  not 
be  issued  until  the  expiration  of  five  days  after  the  entry 
of  the  judgment,  within  which  time  the  tenant,  or  any 
sub-tenant,  or  any  mortgagee  of  the  term,  or  other  party 
interested    in    its   continuance,    may  pay   into    Court, 
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Same.  for  the  landlord,  the  amount  found  dne  as  rent,  with 

interest  thereon,  and  the  amonnt  of  the  damans  found 
bv  the  lurv  or  the  Court  for  the  unlawful  detainer,  and 
the  costs  of  th3  proceedinir,  and  thereupon  the  judgment 
shall  be  satisfied  and  the  tenant  be  restored  to  nis  estate: 
but,  if  payment,  as  here  provided,  be  not  made  within 
the  five  days,  the  judgment  may  be  enforced  for  its  full 
amount,  and  for  the  possession  of  the  premises.  In  all 
other  cases  the  judgment  may  be  eufoixjed  immediately. 

w^SSt^'and     Sec.  812.     The  complaint  and  answer  must  be  verified. 

aiwwet,  Sec.  813.     An  appeal  taken  by  the  defendant  does  not 

peffi^upon^eT  s^*^y  proceedings  upon  the  judgment  unless  the  Court  so 

judgment.  directs. 

Provfaions  ap-       Seo.  814.     The  provisions  of  this   Code,  relative  to 
c!!4din^|<^nder  civil  actious,  appeals,  and  new  trials,  so  far  as  they  are 
this  ciiapter.    ^^^  inconsistent  with  the  provisions  of  this  Chapter, 
apply  to  the  proceedings  mentioned  in  this  Chapter. 


9ll^.^^ 


CHAPTER  XLVIII. 

ENFORCEMENT  OP  LIENS. 

SSCTION  815.  Liens  of  mechanics  and  others. 

816.  Sub-contractors  and  others. 

817.  Liens  for  grading  and  filling  lota. 

818.  Interest  in  the  land. 

819.  Effect  of  liens. 

820.  Claim  of  Hen. 

821.  Liens  upon  two  or  more  pieces  of  property,  each  to  be  designated. 

822.  Claim  to  be  recorded. 

823.  Time  of  continuance. 

824.  Sub-contractors. 

825.  Recovery  by  contractor. 

826.  Court  to  declare  rank  of  liens. 

827.  Actions  for  separate  liens. 

828.  Lien  does  not  impair  right. 

829.  Rules  of  practice.    Kew  trials  and  appealsi 

What  laborers,  SECTION  815.  Every  pcrson  performing  labor  npon,  OF 
etcl^mayliavefnrnishing  materials  to  be  used  in  the  constrnction,  alter- 
uensupon.  ation,  or  repair  of  any  mining  claim,  bnilding,  wharf, 
brid*re,  ditch,  flume,  tunnel,  fence,  machinery,  railroad, 
wagon  road,  aqueduct,  to  create  hydraulic  power,  or  any- 
other  structure,  or  who  performs  labor  in  any  mining 
claim,  has  a  lien  upon  the  same  for  the  work  or  laluji* 
done  or  materials  furnished  by  each  respectively,  whether 
done  or  furnished  at  the  instance  of  the  owner  of  the 
building  or  other  improvement,  or  his  agent,  but  the 
aggregate  amount  of  such  liens  must  not  exceed  the 
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iirnoaut  wliicli  the  owner  would  be  otherwise  liable  to 

pay- 

Sbo.  816.    Any  sub-contractor,  material  man,  laborer,  Notice  by  aub- 
or  other  person,  performing  labor  or  fnrnishinc:  materials  aSSSteu^fo/'^* 
for  a  contractor  who  is  entitled  to  a  lien  under  the  pro-  ft^^jj'""' ^"^ 
visions  of  the  last  Section,  may,  at  any  time,  serve  upon 
the  owner,  or  his  ap^ent,  or  the  person  employing  the 
contractor,  written  notice  of  the  amount  due  him  for 
Buch  labor  or  materials,  and  such  sub-contractor,  mate- 
rial man,  laboi'er,  or  other  person,  may  have  a  lien  for 
such  amount,  but  not  exceeding  the  amount  then  or 
thereafter  due  such  contractor  from  sucli  owner,  or  per- 
son employing  him,  under  the  contract.     And  any  person 
furnishing  materials,  or  performing  labor   for   a   sub- 
contractor, may,  by  like  notice  to  the  contractor,  be  sub- 
roffftted  to  the  rights  of  such  sub-contractor. 

Sec.  817.     Any  person  who,  at  the  request  of  the  own-  Liens  for  grn.i- 
er  of  any  lot  in  any  incorporated  city  or  town,  grades,  1"^  and rtrcci^! 
fills  in,  or  otherwise  impi-oves  the  same,  or  the  street  in 
front  of  or  adjoining  the  same,  has  a  lien  upon  such  lot 
for  his  work  done  and  materials  furnished. 

Sec.  818.     The  land   upon  which  any  building,  im- what  interest 
provement,  or  structure  is  constructed,  together  with  a  JSbject^to uio 
convenient  space  about  the  same,  or  so  much  as  may  be^*<-'"- 
required  for  the  convenient  use  and  occupation  thereof, 
is  also  subject  to  the  liens,  if,  at  the  time  the  work  was 
commenced  or  the  materials  for  the  same  had  commenced 
to  be  furnished,  the  land  belonged  to  the  person  who 
caused  said  building,  improvement,  or  structure  to  be 
constructed,  altered,  or  repaired ;  but  if  such  person  owned 
less  than  a  fee  simple  estate  in  snch  land,  then  only  his 
interest  therein  is  subject  to  such  lien. 

Sbo.  819.  The  liens  provided  for  in  this  Chapter  arep^ectofiiens. 
pretierred  to  any  lien,  mortgage,  or  other  incumbrance 
which  may  have  attached  subsequent  to  the  time  when 
the  building,  improvement,  or  structure  was  com- 
menced, work  done,  or  materials  were  commenced  to  be 
furnished:  also,  to  any  lien,  mortgage,  or  other  incum- 
brance of  which  the  lienholder  had  no  notice,  and  which 
was  unrecorded  at  the  time  the  building,  improvement, 
or  structure  was  commenced,  work  done,  or  the  materials 
were  commenced  to  be  furnished. 

Si5C.  820.     Every    original    contractor,    within  sixty  ciaimofiien 
days  after  the  completion  of  his  contract,  and  every  ]>er-  Reeord^e^a*** 
son,  save  the  original  contractor,  claiming  the  benefit  of  office, 
this  chapter,  must,  within  thirty  days  after  the  comple- 
tion of  any  building,  improvement,  or  structure,  or  alter 
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Same.  the  completion  of  the  alteration  or  repair  thereof,  or  the 

performance  of  any  labor  in  a  mining  claim,  file  for  rec- 
ord with  the  County  Eecorder  of  the  county  in  which 
such  property,  or  some  part  thereof,  is  situated,  a  clai:n 
containing  a  statement  of  his  demand,  after  deducting 
all  just  credits  andofii»ets,  with  the  name  of  the  owner 
or  reputed  owner,  if  known,  and  also  the  name  of  the 
person  by  whom  he  was  employed  or  to  whom  he  fur- 
nished the  material,  with  a  statement  of  the  terms,  time 
given,  and  conditions  of  his  contract,  and  also  a  descrip- 
tion of  the  property  to  be  charged  with  the  lien,  suffi- 
cient for  identification,  which  claim  must  be  verified  by 
the  oath  of  himself  or  some  other  person. 
Liens  upon  Skc.  821.     In  every  case  in    which  one  claim  is  filed 

Ilk'IvH'^ofVrop-  against  two  or  more  buildings,  mining  claims,  or  other 
**•'*>•  improvements  owned  by  the  same  person,  the  person  til- 

ing such  claim  must  at  the  same  time  designate  the 
amount  due  to  him  on  each  of  such  buildings,  mining 

fh?m""ch"^be^'^^"^®  ^^  Other   improvements;  otherwise,  the  lien  of 

dosiguated.      sucli  claim  Is  postponed  to  other  liens.     The  lien  of  sucii 

claimant  does  not  extend  beyond  the  amount  designated, 

as  against   other   creditors   having  liens,  by  judgment, 

mortgage,  or  otherwise,  upon  either  of  such  buildings  or 

other  improvements,  or  upon  the  land  upon  which  the 

same  arc  situated. 

rioimtobe  Skc.  822.     The  Recorder  must  record  the  claim  in  a 

recorded.         book  kept  by  him  for  that  purpose,  which  record  must  be 

indexed  as  deeds  and  other  conveyances  are  required  by 

law  to  be  indexed,  and  for  which  he  may  receive  the  same 

Fees  of  Record- jggg  as  are  allowcd  by  law  for  recording  deeds  and  other 

instruments. 

Tiraeofcomm-     Sec.  823.     No  licu  provided  for  in  this  Chapter  binds 

uanceofiien,   any  building,  mining  claim,  improvement,  or  structure 

for  a  longer  period  than  ninety  days  after  the  same  has 

been  filed,  unless  proceedings  be  commenced  in  a  proper 

Court  within  that  time  to  enforce  the  same;  or,  if  a  credit 

be  given,  then  ninety  days  after  the  expiration  of  such 

credit;  but  no  lien  continues  in  force  for  a  longer  time 

than  two  years  from  the  time  the  work  is  completed,  by 

any  agreement  to  give  credit. 

Sub-contract-        Skc.  824:     All  pcrsous  entitled  to  liens  on  the  strnct- 

and  when^pald  "^^  ^^  '^P^^^^™^^^    CXCCpt    tllOSe   who  COUXractcd    witll 

outofproceedathe  owucr  thereof,  are  sub-contractors,  and  the  Court,  in 
the  judgment,  must  direct  the  amount  due  sub-contract- 
ors to  be  paid  out  of  the  proceeds  of  sales  before  any 
part  of  such  proceeds  are  paid  to  the  contractor. 
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Seo.  825.    Tlie  contractor  shall  be  entitled  to  recover  Measure  of  re- 
upon  a  Hen  filed  by  him,  only  such  amount  as  may  be  S^^Sr.^rote?" 
due  to  him  according  to  the  terms  of  his  contract,  after  JJ^^^^  ^^'^^''^ 
deducting  all  claims  of  other  parties  for  work  done  and 
materials  furnished,  as  aforesaid;  and  in  all  cases  where  a 
lien  shall  be  filed,  under  this  chapter,  for  work  done  or 
materials   furnished   to   any  contractor,  ho  shall  defend 
any  action  brought   thereupon  at  his  own  expense;  and 
during  the  pendency  of  sucli  action,  the  owner  may  with- 
liold  from  tne  contractor  the  amount  of  money  for  which 
lien  is  filed ;  and  in  case  of  judgment  against  the  owner  or 
his  property,  upon  the  lien,  the  said  owner  shall  be  en- 
titled to  deduct  from  any  amount  due  or  to  become  due 
by  him  to  the  contractor  the  amount  of  such  judgment 
and  costs. 

Sec.  826.  In  every  case  in  which  diflerent  liens  are  coun  to  de- 
as-erted  against  any  property,  the  Court  in  the  judgment  Jj^'*^^  °^ 
must  declare  the  rank  of  each  lien,  or  class  of  liens, 
which  shall  be  in  the  following  order,  viz:  First.  All 
persons  other  than  the  original  contractors  and  sub-con- 
tractors. Second.  The  sub-contractors.  Third.  The 
original  contractors.  And  the  proceeds  of  the  sale  of 
the  property  must  be  applied  to  each  lien,  or  class  of 
liens,  in  the  order  of  its  rank,  and  whenever,  on  the  sale 
of  the  property  subject  to  the  lien,  there  is  a  deKciency 
of  proceeds,  judgment  may  be  docketed  for  the  deficiency 
in  like  manner,  and  with  like  efiect  as  in  actions  for  the 
foreclosure  of  mortgages. 

Sec.  827.     An  v  number  of  persons  claiming  liens  may  ^ 

.    .  "  •      ^1  ^    ^«  J      I  °  /  Separate  ao- 

join  or  intervene  in  the  same  action,  and  when  separate  tions  may  be 
a^'ions  are  commenced,  the  Court  may  consolidate  them.*^'^"***'®^* 
The  Court  may  also  allow,  as  part  of  the  costs,  the  moneys  q^^ 
paid  for  filing  and  recording  the  lien. 

Sec.  828.     Nothing  contained  in  this  chapter  shall  be  Lien  not  to  im- 
constrned  to  impair  or  afl^ect  the  right  of  any  person  to  KiJo'uaif  a!? 
wliom  any  debt  may  be  due  for  work  done,  or  materials  ^*>^ 
furnished  to  maintain  a  personal  action  to  recover  such 
debt  against  the  person  liable  therefor. 

Sec.  829.     Except  as  otherwise  provided  in  this  Chap-  ProvLMons  ap- 
ter,  the  provisions  of  this  Code  relating  to  civil  actions,  SJedin^^in'L'r 
new  trials  and  appeals,  are  applicable  to,  and  constitute '"^^'*^*i'*^'- 
the  rules  of  practice  in,  the  proceedings  mentioned  in 
this  Chapter. 
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CHAPTER  XLIX. 

OP  CONTEMPTS. 

8ionoM83Q.   What  acts  or  commissions  are  contempts. 

831.  Re-entry  on  property  after  eviction,  when  a  contempt 

832.  A  contempt  committed,  in  the  presence  of  the  Court  may  be 

punished  summarily.    When  not  so  committed  an  affidavit  or 
statement  shall  be  made. 

833.  A  warrant  of  attiichment  may  issue  or  a  notice  to  show  cau%. 

834.  Bail  may  be  given  by  a  person  arrested  under  such  wurranL 

835.  Sheriff  must,  upon  executing  the  warrant,  arrest  and  detain  the 

person  until  discharged. 

836.  fiaU  lK>nd,  form  and  conditions  o£ 

837.  Officer  must  return  warrant  and  undertaking,  if  any. 

838.  Hearing. 

839.  Judgment  and  penalty,  if  guilty. 

810.  If  the  contempt  is  the  omisdion  to  perform  any  act,  the  pcrs  m 

may  be  imprisoned  until  performance. 

811.  If  a  party  fail  to  appear,  proceedings. 

812.  Illness  sufficient  cause  for  non-appearance  of  party  arrested. 

Confinement  under  arrests  for  contempt 
848.    Judgment  and  orders  in  such  cases  finaL 

What  acts  or        SECTION  830.     Tlic  following  Rots   OF  OTiiisBions,  ID  re- 
cSSemptsf™    spect   to  a  Court  of  justice,  or  pn)ceeding8  therein,  ai*e 
contempts  of  the  autlioi*ity  of  tne  Court: 

1.  Disorderly,  contemptuous,  or  insolent  behavior 
toward  the  Judge  while  iiolding  the  Court,  tending  to 
interrupt  the  due  course  of  a  trial  or  other  judicial  pro- 
ceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  vio- 
lent disturbance,  tending  to  interrupt  the  due  course  of 
a  trial  or  other  judicial  proceeding; 

3.  Misbehavior  in  office,  or  other  willful  neglect  or 
violation  of  duty  by  an  attorney,  counsel,  Clerk,  Sheriff, 
Coroner,  or  other  person  appointed  or  elected  to  pei-furin 
a  judicial  or  ministerial  service; 

4.  Deceit  or  abuse  of  the  process  or  proceedins^s  of 
the  Court  by  a  party  to  an  action  or  special  proceeding; 

5.  Disobedience  of  any  lawful  judgment,  order,  or 
process  of  the  Court;  '  * 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a 
Court,  and  acting  as  such  without  authority; 

7.  Ilescuing  any  person  or  property,  in  the  custody 
of  an  officer  by  virtue  of  an  order  or  process  of  such 
Court; 

8.  Unlawfully  detaining  a  witness  or  party  to  an 
action  while  going  to,  remaining  at,  or  returning  fi'om 
the  Court  where  the  action  is  on  the  calendar  for  trial; 
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9.  Any  other  unlawful  interference  with  the   process  raxo. 
or  proceedings  of  a  Court; 

10.  Disobedience  of  a  subixBria  duly  served,  or  re- 
fusing to  be  sworn  or  answer  as  a  witness; 

11.  When  suinnuned  as  a  jnror  in  a  Court,  neglect- 
ing to  attend  or  serve  as  such,  or  improperly  conversing 
with  a  party  to  an  action  to  be  tried  at  such  Court,  or 
with  any  other  person,  in  relation  to  the  merits  of  such 
action,  or  receiving  a  communication  from  a  party  or 
other  person  in  respect  to  it,  without  immediately  dis- 
closing the  same  to  the  Court; 

12.  Disobedience,  by  an  inferior  tribunal,  magistrate, 
or  officer,  of  the  lawful  judgment,  order,  or  process  of  a 
superior  (yourt,  or  proceeding  in  an  action  or  special  pro- 
ceeding contrary  to  law,  after  such  action  or  special  pro- 
ceeding is  removed  from  the  jurisdiction  of  such  inferior 
tribunal,  magistrate,  or  otEcer.  Disobedience  of  the 
lawful  orders  or  process  of  a  judicial  officer  is  also  a  con- 
tempt of  the  authority  of  such  officer. 

Sec.  831.     Every  person  dispossessed  or  ejected  from  Re^ntn--on 
or  out  of,  any  real  property,  by  the  judgment  or  process  P^y»|*^'^j>  *\^l^^^ 
of  any  Court  of  competent  jurisdiction,  and  wOio,  not  a  contempt. 
having  right*  so  to  do,  re-enterd  into  or  upon,  or  takes 
possession  of,  any  such  real  property,  or  induces  or  pro- 
cures any  person  not  having  right   so  to  do,    or  aid.s 
or  abets  him  therein,  is  guilty  of  a  contempt  of  the 
(^ourt  by  which  such  judgment  was  rendered,  or  fn»m 
which  such  process  issued.     Upon  a  conviction  for  sncli 
contempt,  the  Court  or  Justice  of  the  Peace  must  imme- 
diately issue  an  alias  process,  directed  to  the  proper  offi- 
cer, and  requiring  him  to  restore  the  part}'  entitled  to 
the  possession  of  such  property,  under  the  original  judg- 
ment or  process,  to  such  possession. 

Sec.  832.     When  a  contempt  is  committed  in  tlie  im- Ac^ntomnt 
mediate  view  and   presence  ot  the  Court,  or  Judge  at  the  pJJiJcM\ll'"of 
chambers,  it  may  be  punished  summarily;  for  which  an  i^^«  <^""''t  may 
order  must  be  made,  recitmg  the  tacts  as  occurrmg  m  sunmmriiy. 
such  immediate  view  and  presence,  adjudging  thut  tir  / 

pci-son  proceeded  against  is  thereby  guilty  of  a  con  tempt* 
and  that  he  be  punished  as  therein  prescribed.     "When  the  ^yj^^^  ^^^  ^ 
contempt  is  not  committed  in  the  immediate  view  and  «^"n!}^*^|*  ""^ 
presence  of  the  Court,  or  Judge  at  chambers,  an  affidaivitstiitenuntshuu 
shall  be  presented  to  the  Court,  or  Judge,  of  the  facts ''^  ^"***^*''' 
•  constituting  the  contempt,  or  a  statement  of  the  facts 
by  the  referees  or  arbitrators,  or  other  judicial  officer. 

Sec.  833.     When  the  contempt  is  not  co?nmitted  in 
the  immediate  view  and  presence  of  the  Court  or  Judge, 
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A  warrantor    a  Warrant  of  attaclunent  may  be  issued  to  brinff  the  per- 

i  ttnchment  i_j4.  'a.\.       a.  •  ^ 

limy  Issue,  or  a  SOU  Charged  to  aiiswcr,  or,  without  a  previous  arrest,  a 

I uiL'w*  ^ '*^°^  warrant  of  commitment  may,  upon  notice,  or  upon  an 

order  to  show  cause,  be  granted;  and  no  warrant  of  coiii- 

niitment  can  be  issued  without  such  previous  attachment 

to  answer,  or  such  notice  or  order  to  show  cause. 

ijrtjimaybe         Sec.  834.     Whenever   a  warrant    of   attachment   is 

Sm^irrtyecP'^  issucd,  pursuaut  to  this  Chapter,  the  Court  or  Jud^ 

wa?mnT^**  .   must  direct,  by  an  indorsement  on  such  warrant,  that  the 

person  charged  may  be  let  to  bail  for  his  appearance,  in 

an  amount  to  be  specified  in  such  indorsement. 

pheriffmoFt,        Sec.  835.     Upou  executing  the  Warrant  of  attachment, 

ii!g the\Smint *^^®  Sheriff  must  keep  the  person  in  custody,  bring  him 

fjr,ffK^"il^«  before  the  Court  or  Judffe,  and  detain  him  until  an  order 

unuidia-         DC  made  m  the  premises,  unless  tiie  person  arrested  en- 

charged.         ^jj.j^  himself  to  be  discharged,  as  provided  in  the  next 

section. 
Ban  bond,  Sec.  836.     When  a  direction  to  let  the  person  arrested 

d^itlonsof.  to  bail  is  contained  in  the  warrant  of  attachment,  or  in- 
dorsed thereon,  he  must  be  discharged  from  the  arrest, 
upon  executing  and  delivering  to  the  officer,  at  any  time 
before  the  return  day  of  the  warrant,  a  written  under- 
taking, with  two  sufficient  sureties,  to  the  effect  that  the 
person  arrested  will  appear  on  the  return  of  the  warrant 
and  abide  the  order  of  the  Court  or  Judge  thereupon ; 
or  they  will  pay  as  may  be  directed,  the  sum  specified  in 
the  warrant. 

ui^^wrrSir"     ^^^^'  ^^^-     "^^^  officer  must  return  the  warrant  of  ar- 
and iindertak-  rest  and  Undertaking,  if  any,  received  by  him  from  the 
ing.  tanj.       person  Hrrested,  by  flie  return  day  specified  therein. 
Hearing.  Seo.  838.     When  the  person  arrested  has  been  brought 

up  or  appeared,  the  Court  or  Judge  must  proceed  to  in- 
vestigate the  charge,-  and  must  hear  any  answer  which 
the  person  arrested  may  make  to  the  same,  and  may  ex- 
amine witnesses  for  or  against  him,  for  which  an  adjoaru- 
meut  may  be  had  from  time  to  time,  if  necessary. 
Judgment  and  Sec.  839.  Upou  the  auswer  and  evidence  taken,  the 
guilty/'  Court  or  Judge  must  determine  w4iether  the  person  pro- 

ceeded against  is  guilty  of  the  contempt  charged,  and 
if  it  be  adjudged  that  he  is  guilty  of  the  contempt,  a  fine 
may  be  imposed  on  him  not  exceeding  five  hundred  dol- 
lars, or  he  may  be  imprisoned  not  exceeding  five  days,  or 
both. 
If  the  con-  Sec.  840.     When   the  contempt  consists  in  the  omis- 

fi?wuo%?™**^  sion  to  perforin  an  act  which  is  yet  in  the  power  of  the 
fn«"pwSon*may  P^^^^"  ^^  perform,  he  may  be  imprisoned  until  he  have 
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|)erforined  it,  and  in  that  case  the  act  must  be  specified  be  imprisoiK'ti 

<     .1  4.     jy  -i.  J.  until  perform- 

in  the  warrant  of  commitment.  anoc 

Sec.  841.  When  the  warrant  of  arrest  has  been  re  ii  a  party  fail 
tnmed  served,  if  the  person  arrested  do  not  appear  on  ceedin'^.*^'  ^^ 
the  retnrn  day,  the  Court  or  Judge  may  issue  another 
warrant  of  arrest,  or  may  order  the  undertakinsj  to  be 
prosecuted,  or  both.  If  the  undertaking  be  prosecuted, 
the  measure  of  damages  in  the  action  is  tiie  extent  of  the 
loss  or  injury  sustained  by  the  aggrieved  party  by  reason 
of  the  misconduct  for  which  the  warrant  was  issued,  and 
the  costs  of  the  proceeding. 

Seo.  842.     Whenever,  by  the  provisions  of  this  Chap-  iiinessBuffl- 
ter,  an  officer  is  required  to  keep  a  person  arrested  on  a  non-appMr-^°^ 
warrant  of  attachment   in   custody,  and   to   bring   liira  aw^t'id'^'^^ 
before  a  Court  or  Judge,  the  inability,  from  illness  or 
otherwise,  of  the  person  to  attend,  is  a  sufficient  excuse 
for  not  bringing  him  up;  and  the  officer  must  uot  confine  confinement 
a  person  arrested  upon  the  warrant  in  a  prison,  or  other- ""<^«^  y*"'tf 

F  .      .      1  .         jf  1  I'u      4.  ^x         I-  for  contempt. 

Wise  restrain  him  ot  personal  liberty,  except  so  lar  as  may 
be  necessary  to  secure  his  personal  attenaance. 

Seo.  843.     Tlie  judgment  and  orders  of  the  Court  or  Judgment  and 
Judge,  made  in  cases  of  contempt,  are  final  and  conclu- cas^linar^  ^ 
sive. 


CHAPTER  L. 


VOLUNTARY  DISSOLUTION  OF  CORPORATIONS. 

SicnoM  844.    How  dissolved. 

845.  Application,  what  to  contain. 

846.  Application,  how  fdgned  and  verified. 

817.  Filing  application  and  publication  of  notice. 

818.  Objections  may  be  filed. 

849.  Hearing  of  application. 

850.  Judgment  roll  and  appeals, 
« 

Section  844.     A  corporation  may  be  dissolved  by  the  How  dissolved. 
District  Conrt  of  the  county  where  its  office  or  principal 
place  of  business  is  situated,  upon  its  voluntary  applica- 
tion for  that  purpose. 

Sbc.  845.     The  application  must  be  in  writing,  and  Application, 
mast  set  forth:  Jlfc-**""""* 

1.  That  at  a  meeting  of  the  stockholders  or  members 
called  for  that  purpose,  the  dissolution  of  the  corporation 
was  resolved  upon  by  a  two-third  vote  of  all  the  stock- 
holders or  members; 

2.  Tliat  all  claims  and  demands  against  the  corpora- 
tion have  been  satisfied  and  discharged. 
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Application.         Sec.  846.    The  application  must  be  signed  by  a  ma- 
nnd  verSied.     joritj  of  the  Board  of  Trustees,  Directors,  or  other  officers 
having  the  management  of  the  affairs  of  the  corporation, 
and  must  be  verified  in  the  same  manner  as  a  complaint 
in  a  civil  action. 
H"tl"fnT'T.lKH"     ^KC.  847.     If  the  Judn:e  is  satisfied  that  the  applica- 
ciitkmofuo-    tion  18  lu  conformitj  with  this  Chapter,  he  must  order  it 
*  ^*^  to  be  filed  with  the  Clerk,  and   tliat  the  Clerk  give  not 

less  than  thirty  days  notice  of  tlie  application,  by  publi- 
cation in  some  newspaper  published  in  the  county,  and 
if  there  are  none  such,  then  by  advertisements,  posted  up 
in  tliree  of  the  principal  public  places  in  the  county, 
obiectv n*; may  Skc.  848.  At  any  time  before  the  expiration  of  tlie 
®'''  time  of  publication  any  person  may  file  his  objections  to 

the  application. 
nonrin?  of  np-     Skc  849.     After  the  time  of  publication  has  expired, 
tlie  Court  may,  upon  nve  days  notice  to  the  persons  who 
have  filed  objections,  or  without  further  notice,  if  no  ol>- 
jections  have  been  filed,  proceed  to  hear  and  determine 
the  application;  and  if  all  the  statements  herein  made  are 
shown  to  be  true,  he  must  declare  the  corporation  dis- 
solved. 
Judgment  roll       Sec.  850.     Tlic  application,  notices,  and  proof  of  pnb- 
appt  s.     jicj^tiQ,,^  objections  (if  any),  and  declaration  of  dissolu- 
tion, constitute  the  judgi:ient  roll,  and  from  the  judg- 
ment an  appeal  may  be  taken  as  from  judgments  of  the 
County  Courts, 


CHAPTER  LI. 

OP  EMINENT  DOMAIN. 

Section  851.    Purposes  for  which  it  may  be  C3(crcised. 

852.  What  estates  in  land  may  be  acQuired  by  condemnation. 

853.  Private  property  defined.    Classes  enumerated. 

864.  Facts  necess.iry  to  be  found  by  Court,  before  condemnation. 

855.  Parties  may  make  locntinn.    May  enter  to  make  surveys. 

856.  Jurisdiction  in  District  Court. 

857.  The  complaint  and  its  contents. 

858.  Summons,  what  to  contain.    How  issued  and  served. 

859.  Who  may  defend.    What  the  answer  may  show. 

860.  (\>urt  shall  have  Jurisdiction  to  regulate  the  mode  of  making 

crossings  or  of  enjoying  a  common  use. 

861.  Court  or  Jury  to  assess  damages. 

862.  The  date  with  respect  to  which  compensation  shall  be  assessed* 

and  the  measure  thereof. 
868.    New  proceedings  to  cure  defective  title. 
864.    Payment  of  damages,  or  deposit  of  bond  therefor. 
866.    Dama^^,  to  whom  paid. 
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866.  Final  order  of  oondemnatioii,  what  to  contain.    When  filed, 

tiUeTeeta. 

867.  Putting  plaintiff  in  poflseBsion. 

86&    Coi.s  may  be  allowed,  distribution  thereof! 
869.    Rules  of  practice.    Kcw  trials  and  appeals. 

Section  851.     Subject  to  the  provisions  of  this  Chap-  Eminent  eirv 
ter,  the  right  of  eminent  domain  may  be  exercised  in  SfercisUk^  ^ 
behalf  of  tiie  following  public  uses: 

1.  Public  buildings  and  grounds  for  the  use  of  the 
Territory,  and  all  otiier  public  uses  authorized  by  the 
Legislature; 

2.  Public  bnildinffs  and  srrounds  for  the  use  of  anv 
county,  incorporated  city,  village,  town  or  school  dis- 
tricts, canals,  aqueducts,  flumes,  ditches,  or  pipes  for 
conducting  water  for  the  use  of  the  inhabitants  of  any 
county,  incorporated  city,  village,  or  town;  or  for  drain- 
ing any  county,  incorporated  city,  village,  or  town; 
raising  the  banks  of  streams,  removing  obstructions 
theretrom,  and  widening,  deepening  or  straightening 
their  channels;  roads,  streets,  and  alleys,  and  all  other 
public  uses  for  the  benctlt  of  any  county,  incorporated 
city,  village  or  town,  or  the  inhabitants  thereof; 

3.  Wharves,  docks,  piers,  chutes,  booms,  ferries, 
bridges,  toll-roads,  by-roads,  plank  and  turnpike  roads, 
8team  and  horse  railroads;  canals,  ditches,  flumes,  aque- 
ducts and  pipes,  for  public  transportation,  supplying 
mines  and  farming  neighborhoods  with  water,  and  drain- 
ing and  reclaiming  lands,  and  for  floating  logs  and  lum- 
ber on  streams  not  navigable; 

4.  Iloads,  tunnels,  ditches, flumes,  pipes  and  dumping 
places  for  working  mines;  also,  outlets,  natural  or  other- 
wise, for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse 
matter  from  mines;  also,  an  occupancy  in  a>mmon  by 
the  owners  or  possessors  of  different  mines  of  any  place 
for  the  flow,  deposit  or  conduct  of  tailings  or  refuse  mat- 
ter from  their  several  mines; 

5.  By-roads  leading  from  highways  to  residences  and 
farms; 

6.  Telegraph  lines; 

7.  Sewerage  of  any  incorporated  city. 

Sbo.  852.     The  following  is  a  classification  of  the  es-  Estates  and 
tates  and  rights  in  lands  subject  to  be  taken  for  public  use:  [J^Jjjndemna! 

1.     A  fee  simple,  when  taken  for  public  buildings  oruon. 
^rronnds,  or  for  permanent  buildings,  for  reservoirs  and 
dams,  and  permanent  flooding  occasioned  thereby,  or  for 
an  outlet  for  a  flow,  or  a  place  for  the  deposit  of  debris 
or  tailings  of  a  mine; 
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Same.  2.     An  easement,  when  taken  for  any  oilier  use; 

3.  The  right  of  entry  upon  and  occupation  of  lands, 
and  the  right  to  take  therefrom  such  earth,  grav^el, 
stones,  trees,  and  timber  as  may  be  necessary  for  some 
pivblic  use. 

Private  proper     Seo.  853.    The  private  property  which  may  be  taken 

ty  defined.       under  this  Chapter,  includes: 

1.     All  real  property  belonging  to  any  person ; 

memted"^  2.     Lands  belonging  to  this  Territory^  or  to  any  coun- 

ty, incorporated  city,  or  city  and  county,  village  or  town, 
not  appropriated  to  some  public  use; 

3.  Property  appropriated  to  public  use;  but  such 
property  snail  not  be  taken  unless  for  a  more  necessary 
public  use  than  that  to  which  it  has  been  already  appro- 
priated. 

4.  Franchises  for  toll  roads,  toll  bridges,  and  ferries, 
and  all  other  franchises;  but  such  franchises  shall  not  be 
taken  unless  for  free  highways,  railroads,  or  other  more 
necessary  public  use; 

5.  All  rights  of  way  for  any  and  all  the  purposes  men- 
tioned in  Section  851,  and  any  and  all  structures  and 
improvements  thereon,  and  tlie  lands  held  or  used  in 
connection  therewith,  shall  be  subject  to  be  connected 
with,  crossed,  or  intersected  by  any  other  right  of  way  or 
improvements  or  structures  thereon.  They  shall  also  be 
subject  to  a  limited  use,  in  common  with  the  owner  there- 
of, when  necessary;  but  such  uses,  crossings,  intersec- 
tions and  connections  shall  be  made  in  manner  most 
compatible  with  the  greatest  public  benefit  and  least  pri- 
vate injury; 

6.  All  classes  of  private  property  not  enumerated 
may  be  taken  for  public  use,  wnen  such  taking  is  author- 
ized by  law. 

Facts  necessaTy     Seo.  854.     Before  property  can  be  taken  it  must  ap- 

U)  be  found  by  -rioof.*  m.      m        ^  r 

i  oiirt  before      pea r  • 

cojdemna.  j^    That  the  usc  to  which  it  is  to  be  applied  is  a  use 

authorized  by  law; 
2.     That  the  taking  is  necessary  to  such  use; 
8.     If  already  appropriated   to  some  public  use,  that 
the  public  use  to  which  it  is  to  be   applied  is  a  more 
necessary  public  use. 
PartioBmay         Sec.  855.     In  all  cases  where  land  is  required  for  pub- 
nmke  location,  ij^  ^gg^  ^]^q  Territory  or  its  agents  in  charge  of  such  use, 

may  survey  and  locate  the  same;  but  it  must  be  located 
in  the  manner  which  will  be  most  compatible  with  the 
greatest  public  good  and  the  least  private  injury,  and  suli- 
ject  to  the  provisions  of  this  Chapter.   The  Territory  or  its 
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figents  in  charge  of  Buch  public  use,  may  enter  upon  the  May  enter  to 
laud  and  make  examinations,  surveys,  and  maps  thereof,™*  ©surveya. 
and  such  entry  shall  constitute  no  cause  of  action  in  favor 
of  the  owners  of  the  land,  except  for  injuries  resulting 
tmni  negligence,  wantonness,  or  malice.  , 

Skc.  JS56.     All  proceedings  under  this  Chapter  must  JurtedicUon  in 
be  hmught  in  the  District  Court  for  the  county  in  which 
the  property  is  situated.     They  must  be  commenced  by 
filing  a  complaint  and  issuing  a  summons  thereon. 

Skc.  857.    The  complaint  must  contain:  The  complaint 

1.  The  name  of  the  corporation,  association,  com-  tents.  ^^ 
mission,    or  person   in    charge   of  the   public  use  for 
which    the  property   is   sought,   who    must   be   styled 
plaintiffs; 

2.  The  names  of  all  owners  and  claimants  of  the 
property,  if  known,  or  a  statement  that  they  are  unknown, 
who  must  be  styled  defendants; 

3.  A  statement  of  the  right  of  the  plaintiff; 

4.  If  a  right  of  way  be  sought,  the  complaint  must 
show  the  location,  general  route,  and  termini,  and  must 
be  accompanied  with  maps  thereof; 

5.  A  description  of  each  piece  of  land  sought  to  be 
taken,  and  whether  the  same  includes  the  whole  or  only 
a  part  of  an  entire  parcel  or  tract. 

All  parcels  lying  in  the  county,  and  required  for  the 
same  public  use,  may  be  included  in  the  same  or  separate 
proceedings,  at  the  option  of  the  plaintiff,  but  the  Court 
may  consolidate  or  separate  them,  to  suit  the  convenience 
of  parties. 

Seo.  858.    The  Clerk  must  issue  a  summons,  which  summons. 
TTiTist  contain  the  names  of  the  parties,  a  general  descrip- JJ^f**  ^  ^'*' 
tion  of  the  whole  property,  a  statement  of  the  public  use 
for  which.it  is  sought,  and   a  reference  to  the  complaint 
for  descriptions  of  the  respective  parcels,  and  a  notice  to 
the  defendants  to  appear  and  show  cause  why  the  prop- 
erty described  should  not  be  condemned  as  prayed  for  how  issued 
in  the  complaint.     In  all  other  particulars  it  must  be  in  "^^"erved. 
the  form  of  a  summons  in  civil  actions,  and  must  be 
Berved  in  like  manner. 

Sec.  859.     All  persons  in  occupation  of,  or  having  or  who  may  de- 
claiming an  interest  in  any  of  the  property  described  in  (vutt the  an»- 
the  complaint,  or  in  the  damages  for  tlie  taking  thereof,  wer  may  show. 
tliough  not  named,  may  appear,  plead,  and  defend,  each 
in  respect  to  his  own  property  or  interest,  or  that  claimed 
by  him,  in  like  manner  as  if  named  in  the  complaint. 
*  Sec.  860.     The  Court  shall  have  power: 

1.    To  regulate  and  determine  the  place  and   manner 
13 
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court  shall 
hftve  juriadic- 
tion  to  regulate 
the  mode  of 
maklug  cross- 
ings or  o*"    •'- 
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Court  or  jury 
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ages. 


The  (}  'te  with 
re«pcet  to 
which  com- 
pciuMtion  shall 
he  ass'cfVMMl. 
and  t:iu  meas- 
nre  thereof. 


of  making  connections  and  crossings,  or  of  enjoying 
the  common  nse  mentioned  in  the  fifth  subdivision  of 
Section  853; 

2.  To  hear  and  determine  all  adverse  or  conflicting 
claims  to,  the  property  sought  to  be  condemned,  and  to 
the  damages  therefor; 

3.  To  determine  the  respective  rights  of  different 
parties  seeking  condemnation  of  the  same  property. 

Sec.  861.  The  Court,  jury,  or  referee  must  hear  such 
legaktestimony  as  may  be  offered  by  any  of  the  parties  to 
the  proceedings,  and  thereupon  must  ascertain  and 
assess: 

1.  Tlie  value  of  the  property  sought  to  be  condemned, 
and  all  improvements  thereon  pertaining  to  the  realty, 
and  of  each  and  every  separate  estate  or  interest  therein; 
if  it  consists  of  different  parcels,  the  value  of  each  parcel 
and  each  estate  or  interest  therein  shall  be  separately  as- 
sessed ; 

2.  If  the  property  sought  to  be  condemned  consti- 
tutes only  a  part  of  a  larger  parcel,  the  damages  which 
will  accrue  to  the  portion  not  sought  to  be  condemned, 
by  reason  of  its  severance  from  the  portion  sought  to  be 
condemned,  and  the  construction  of  the  improvement  in 
the  manner  proposed  by  the  plaintiff; 

3.  Se]mrately,  how  much  the  portion  not  sought  to 
be  condemned,  and  each  estate  or  interest  therein,  will  lie 
benefited,  if  at  all,  by  the  construction  of  the  improve- 
ment proposed  by  the  plaintiff;  and  if  the  benefit  shall 
be  equal  to  the  diimages  assessed,  under  Subdivision  2, 
the  owner  of  the  jiarc^l  shall  be  allowed  no  compensation 
except  the  value  of  the  portion  taken;  but  if  the  benefit 
shall  be  less  than  the  danuiges  so  assessed,  the  former 
shall  be  deducted  from  the  latter,  and  the  remainder  shall 
be  the  only  damages  allowed  in  addition  to  the  value; 

4.  If  the  property  sought  to  be  condemned  be  for  a 
railroad,  the  cost  of  good  and  suflicient  fences  along  the 
line  of  such  railroad,  and  the  cost  of  cattle  guards  where 
fences  umv  cross  the  line  of  such  railroad; 

5.  As  far  as  practicable,  compensation  must  be 
assessed  for  each  source  ot  damage  separately. 

Sec.  862.  For  the  purpose  of  assessing  compensation 
and  damages,  the  right  thereto  shall  be  deemed  to 
have  accrued  at  the  date  of  the  summons,  and  its  actual 
value,  at  that  date  shall  be  the  measure  of  compensation 
for  all  property  to  be  actually  taken,  and  the  basis  of 
damages  to  property  not  actually  taken,  but  injuriously 
affected,  in  ail  cases  where  such  damages  are  allowed,  as 
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pixviled  in   the  last  section.      No  improvements  putSHme. 
upon  the  propert}',  8nbse<pient  to  the  d^te  of  the  service 
4>f  summons,  shall  be  included  in  the  assessment  of  com- 
pensation or  damages.  * 

Sec.  863.     If  the   title  attempted  to   be  acquired  is  New  proceed- 
tbund  to  be  defective  from  any  cause,  the  plaintiff  may  iJ^ivetuie.^* 
-H^in  institute  proceedings  to  acquire  the  same,  as  in 
this  Chapter  pres^cribed. 

Sec.  864.     The  plaintiff  must,  within  thirty  days  afYer  Payment  of 
final  judgment,  pay  the  sum  of  money  assessed;  but  may^^pSaSTorbona^ 
at  the  time  of  or  before  paym'jnt,  elect  Jo  build  the  fences  "^«'«*^'- 
and  cattle  gnards;  and  it  lie  so  elect,  shall  execute  to  the 
defendant  a  bond,  with  sureties  to  be  approved  by  the 
Court  in  double  the  assessed  cost  of  the  same,  to  build 
such  fences  and  cattle  guards  within  eighteen  months 
from  the  time  the  railroad  is  built  on  the  land  taken,  and 
if  such  bond  be  given,  need   not  pay  the  cost  of  such 
fences  and  cattle  guai*d.     In  an  action  on  such  bond  the 
plaintiff  ma}'  recover  reasonahle  attorney's  fees. 

Sec.  865.  Payment  may  he  made  to  the  defendants  Damages,  to 
entitled  thereto,  or  the  money  may  be  deposited  in  Court  ^  ompai 
for  the  defendants,  and  be  distributed  to  those  entitled 
thereto.  If  the  money  be  not  so  paid  or  deposited,  the 
defendants  may  have  execution  as  in  civil  cases;  and  if 
the  money  cannot  be  made  on  execution,  the  Court,  upon 
a  showing  to  that  efl'ect,  must  set  aside  and  annul  the 
entire  proceedings,  and  restore  possession  of  the  property 
to  the  defendant,  if  possession  has  been  taken  by  the 
plaintiff. 

Sec.  866.     When  payments  have  been  made  and  the  Final  order  of 
bond  given,  if  the  plaintilf  elects  to  give  one,  as  required  Sou,  wliTuo 
by  the  last  two   sections,  the  Court  must  make  a  final  ^^'^^^ 
€>rder  of  condemnation,  which  must  describe  the  prop- 
erty condemned  and  the  purposes  of  such  condemnation. 
A  copy  of  the  order  must  be  filed  in  the  office  of  the  when  filed, 
liecorder   of  the  Ci)unty,   and   thereupon    the   property  ^"®  ^^^* 
deseriljed   therein   shall    vest  in   the    plaintiff  for  the 
|>urposes  therein  specified. 

Sec.  867.  At  any  time  after  trial  and  judgment  en-Piutingpiain- 
tered,  or  pending  an  appeal  from  the  judgment  to  the  gloil."  **'**^ 
Supreme  Court,  whenever  the  plaintiff  shall  have  paid 
into  Court  for  the  defendant,  the  full  amount  of  the  judg- 
ment, and  such  further  sum  as  may  he  required  by  the 
Court  as  a  fund  to  pay  any  further  damages  and  costs 
tliat  may  be  recovered  in  said  proceedings,  as  well  as 
all  damages  that  may  be  sustained  by  the  defenrjant  if 
fur  any  cause,  the  property  shall  not  be  finally  taken  for 
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Same.  public  iise,  the  District  Court  in  which  the  proceed i?ig 

was  tried  may,  upou  notice  of  not  less  than  ten  days« 
authorize  the  plaintiff,  if  already  in  possession,  to  con- 
tinue therein,  and  if  not,  then  to  take  possession  of  and 
use  the  property  durinjr  the  pendenc}'  of  and  until  the 
final  conclusion  of  the  litigation,  and  may,  if  necessary, 
stay  all  actions  and  proceeding  against  the  plaintiff  on 
account  thereof.  The  defendant,  who  is  entitled  to  tlie 
money  paid  into  Court  for  him  upon  any  judgmeut, 
shall  be  entitled  to  demand  and  receive  the  same  at  an  y 
time  thereafter  upon  obtaining  an  order  therefor  from 
the  Court.  It  shall  be  the  duty  of  the  Court,  or  a  Judge 
thereof,  upon  application  being  made  by  such  defendant, 
to  order  and  direct  that  the  money  so  paid  into  Court 
for  him  be  delivered  to  him  upon  his  nling  a  satisfac* 
tion  of  the  judgment,  or  upon  liis  filing  a  receipt  there- 
for, and  an  abandonment  of  all  defenses  to  the  action  or 
proceeding,  except  as  to  the  amount  of  damages  that  he 
may  be  entitled  to  in  the  event  that  a  new  trial  shall  be 

f  ranted.  A  payment  to  a  defendant,  as  aforesaid,  shall 
e  held  to  be  an  abandonment  by  such  defendant  of  all 
defenses  interposed  by  him,  excepting  his  claim  for 
greater  compensation.  The  Court  may  order  the  money 
to  be  deposited  in  the  county  treasury,  and  in  such  case 
it  shall  be  the  duty  of  the  treasurer  to  receive  all  sncli 
moneys,  duly  receipt  for  and  safely  keep  the  same,  and 
to  pa}'  out  such  moneys  in  such  manner  and  at  such 
times  as  the  Court  or  the  Judge  thereof  may  direct;  and 
for  such  duty  he  shall  be  liable  to  the  plaintiff  upon  his 
ofiScial  bond. 
Costs  may  be  Sbo.  868.  Costs  may  be  allowed  or  not,  and  if  allowed, 
bution^ihereof"  may  be  apportioned  between  the  parties  on  the  same  or 

adverse  sides,  in  the  discretion  of  the  Court. 
proviBions  ap-       Seo.  869.     Exccpt  as  otherwise  provided  in  this  Chap-. 
Sel^din^  un^&r  ^er,  the  provisious  of  this  Code  relative  to  civil  actions 
this  Chapter,    and  ncw  trials  and  appeals,  are  applicable  to  and  consti- 
tute the  rules  of  practice  in  tne  proceedings  in  this 
Chapter. 
Exccptionfl.  Sex3.  870.     Nothing  in  this  Code  must  be  construed 

to  abrogate  or  repeal  any  statute  providing  for  the  tak- 
ing of  property  in  any  city  or  town  for  street  purposes. 
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CHAPTER  LIL 

OP  CHANGE  OF  NAMES. 

Section  871.  Juriediction. 

872.  Application  for  change  of  name,  how  made. 

873.  Publication  of  petition  for. 

874.  Hearing  of  application  and  remonstrance. 

Skchon  871.     Applications  for  cliange  of  names  must  jurisdiction. 
be  heard  and  determined  by  the  District  Courts. 

Sbc.  872.     All  applications  for  change  of  names  must  Application  for 
be  made  to  the  District  Court  of  the  county  where  thej^^el^ow 
j^erson. whose  name  is  proposed  to  be  changed  resides,  by  ™*<*e-' 
petition,  signed  by  such  person;  and  if  such  person  is 
under  twentj'-one  years  ot  age,  if  a  male,  and  under  the 
age  of  eighteen  years,  if  a  female,  by  one  of  the  parents, 
ii  living;  or  if  both  be  dead,  then  by  the  guardian;  and 
if  there  be  no  guardian,  then  by  some  near  relative  or 
friend.     The  petition  must  specify  the  place  of  birth  and 
i-esidence  of  such  person,  his  or  her  present  name,  the 
name  proposed,  and  the  reason  for  such  change  of  name, 
and   must,  if  the  father  of  such   person  be  not  living, 
name,  as  far  as  known  to  the  petitioner,  the  near  relatives  I 

of  such  person,  and  their  place  of  residence.  Any  reli-  corporation,  | 
gious,  benevolent,  literary,  ar  scientific  corporation,  or  n^lot*^ 
any  corporation  bearing  or  having  tor  its  name,  or  using 
or  being  known  by  the  name  of  any  benevolent  or 
charitable  order,  or  society,  may  by  petition,  apply  to  the 
District  Court  of  the  county  in  wliich  the  property  of 
said  corporation  is  situated,  for  a  chano^e  of  its  corporate 
name.  Such  petition  must  be  signed  by  the  trustees  of 
the  corporation,  or  by  a  majority  of  them,  and  must 
specify  the  date  of  the  formation  of  the  corporation,  its 
present  name,  the  name  proposed,  and  the  reason  for  such 
change  of  name.  Upon  filing  such  petition  on  behalf  of 
such  corporation,  the  same  proceedings  must  be  had  as 
upon  applications  tor  changes  of  names  of  natural  per- 
sons. 

Skc.  873.     A  copy  of  such  petition  must  be  published  publication  of 
for  four  succcessive  weeks,  in  some  newspaper  printed  in  ^^^^^^  ^<>'- 
the  county,  if  a  newspaper  be  printed  therein,  but  if  no 
newspaper  be  printed  in  the  county,  a  copy  of  such  peti- 
tion must  be  posted  at  three  of  the  most  public  places 
in  the  county  for  a  like  period,  and  pi'oofs  must  be 
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made  of  sncli  publication  before  the  petition  can   be 
considered. 

Sec.  874.  Such  application  must  be  heard  at  such  time 
during  term  as  the  Court  may  appoint,  and  objectiuns 
may  oe  tiled  by  any  person  who  can,  in  such  objections, 
show  to  the  Court  good  reason  against  such  ciiange  of 
name.  On  the  hearing  the  Court  may  examine,  upon 
oath,  any  of  the  petitioners,  remonstrants,  or  other  pei'- 
Bons,  touching  the  application,  and  may  make  an  order 
changing  the  name  or  dismissing  the  application,  as  to 
the  Court  may  seem  right  and  proper. 


CHAPTER  LIII. 


What  may  be 
•ubmltted  to 
arbitration, 
and  when. 


SEcnoir  875. 
876. 
877. 

87& 
879. 
88a 
881. 
882. 
888. 


OF  ARBITRATIONS. 

What  may  be  submitted  to  arbitration,  and  when. 

Submission  to  arbitration  to  be  in  writing. 

Submission  may  be  entered  as  an  order  of  the  Court  Revo- 
cation. 

Powers  of  arbitrators. 

Mdjority  of  arbitrators  may  determine  any  question. 

Award  to  be  in  writing.    When  judgment  to  be  entered. 

Award  may  I  e  vacated  in  certain  cases. 

Court  may,  on  motion,  modiiy  or  correct  the  award. 

Decision,  on  motion,  subject  to  appeal,  but  not  the  Judgment 
entered  before  motion. 

If  submission  be  revoked  and  an  action  brought^  what  to  be 
recovered. 


Submission  to 
arbitration  to 
be  In  writing. 

Submission 
may  be  entered 
as  an  order  of 
the  Court 


Section  875.  Persons  capable  of  contracting  may 
submit  to  arbitration  any  controversy  which  might  be 
the  snbject  of  a  civil  action  between  them,  except  a  ques- 
tion of  title  to  real  property  in  fee  or  for  life.  This 
qualification  does  not  include  questions  relating  merely 
to  the  partition  or  boundaries  of  real  property. 

Sec.  876.  The  submission  to  arbitration  must  be  in 
writing,  and  may  be  to  one  or  more  persons. 

Sec.  877.  It  may  be  stipulated  in  the  submission, 
that  it  be  entered  as  an  order  of  the  Probate  Court,  or 
of  the  District  Court,  for  which  purpose  it  must  be  filed 
with  the  Clerk  of  a  county  where  the  parties,  or  one  <»f 
them,  resides.  The  Clerk  must  thereupon  enter  in  his 
register  of  actions  a  note  of  the  submission,  with  the 
names  of  the  parties,  the  names  of  the  arbitratoi*s,  the 
date  of  the  suomission,  when  filed,  and  the  time  limited 
by  the  submission,  if  any,  within  which  the  award  must 
be  made.     When  so  entered,  the  submission  cannot  be 
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revoked  without  the  csonsent  of  both  parties.  The  arbi- 
trators may  be  compelled  by  the  Court  to  make  an  award, 
and  the  award  may  be  enforced  by  the  Court  in  the  same 
manner  as  a  judgment.  If  the  submissiou  is  not  made  Revocation. 
an  order  of  the  Court,  it  may  be  revoked  at  any  time  be- 
fore tlie  award  is  made. 

Sec.  878.     Arbitrators  have  power  to  appoint  a  time  Powers  of  urw- 
aiid  place  for  hearing,  to  adjonrn  from  time  to  time,  to''*^^^™* 
administer  oaths  to  witnesses,  to  hear  the  alleo^ations  and 
evidence  of  the  parties,  and  to  make  an  award  thereon. 

fc>KC.  879.     All  tlie  arbitrators  must  meet  and  act  to-JJ^Oorfjy  of  ar- 
gether  during  the  investigation;  but  wlicn  met,  a  major- det^rmVnS^^^iy 
itj'   may  determine  any  question.     Before  acting,  they  9h^y*2uut be 
must  be  sworn  before  an  officer  authorized  to  administer  "^^f"- 
oaths,  faithfully  and  fairly  to  hear  and  examine  the  alle- 
gHtions  and  evidence  of  the  parties  in  relation   to  the 
matters  in  controversy,  and  to  make  a  just  award  accord- 
ing to  their  understanding. 

Sec.  880.     The  award  must  be  in  writing,  signed  by  Award  to  be  in 
the  arbitrators,  or  a  majority  of  them,  and  delivered  to^'*'^"*^' 
the  parties.     When  ihe  snhn)is3ion  is  made  an  order  of 
the  Court,  the  award  must  be  iiied  with  the  Clerk,  and  a 
note  thereof  made  in  his  register.     After  the  expiration 
of  five  days  from  the,  tiling  of  the  award,  upon  the  appli-  m^rto^lS^ 
cation  of  a  party,  and  on  tiling  an  affidavit,  showing  that  ^*'*'«"'*<*- 
notice  of  tiling  the  award  has  been  served  on  the  adverse 
party  or  his  attorney,  at  le^ast  four  days  prior  to  such  ap- 
]»lication,  and  that  n-o  order  staying  the  entry  of  judg- 
ment luis  been  served,  the  award  must  be  entered  by  the 
Clerk  in  the  judgment  book,  and  thereupon  has  the  eti'ect 
of  a  judgment. 

Sec.  881.     The  Court,  on    motion,  may   vacate  the  Award  may  be 
award  upon  either  ot  the  lollowing  grounds,  and  may  tain  t»w«j. 
order  a  new  hearing  before  the  same  arbitrators,  or  not, 
in  its  discretion: 

1.  That  it  was  procured  by  corruption  or  fraud; 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or 
committed  gross  error  in  refusing,  on  cause  shown,  to 
postpone  the  hearing,  or  in  refusing  to  hear  pertinent 
evidence,  or  otherwise  acted  improperly,  in  a  manner  by 
which  the  rights  of  the  party  were  prejudiced; 

3.  That  the  arbitrators  excee<led  their  powers  in  mak- 
ing their  award;  or  that  they  refused,  or  improperly 
omitted,  to  consider  a  part  of  the  matters  submitted  to 
them;  or  that  the  award  is  indefinite,  or  cannot  be  per- 
formed 
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Court  may,  on     Seo.  882.    TlieCoiirt  inav,  on  motion,  modify  or  cor- 

motion,  modify        .   .  i  js       \  'j. 

or  correct  the  I'cct  the  Hward,  wliere  it  appears: 

award.  -^^     That  there  was  a  miscalcnlation  in  figures  upon 

which  it  was  made,  or  that  there  is  a  mistake  in  the  de- 
scription of  some  person  or  property  therein; 

2.  When  a  part  of  the  award  is  upon  matters  not  sub- 
mitted, which  part  can  be  separated  from  other  parts, 
and  does  not  anect  the  decision  on  the  matters  suoinit- 
ted; 

3.  When  the  award,  though  imperfect  in  form,  could 
have  been  amended  if  it  had  been  a  verdict,  or  the  im- 
perfection disregarded. 

Decision,  on  Seo.  883.  Tlie  decisiou  upon  either  motion  is  subject 
to^ apS^ii^^t  ^o  appeal  in  the  same  manner  as  an  order  which  is  snb- 
ment enters  j^^*  *^  appeal  in  a  civil  action;  but  the  judgment,  if  en- 
before  motion,  tcred  before  a  motion  made,  cannot  be  subject  to  appeal, 
ifsubmission  "Sec.  88J^.  If  a  Submission  to  arbitration  be  revoked, 
^'^^^j^*^**and  an  action  be  brought  therefor,  the  amount  to  be  re- 
brougbt,  what  covered  can  only  be  the  costs  and  damas^es  sustained  in 

to  be  recovered.  .         /.  j     i.i.      j»         ^v  i_»^     x- 

preparing  lor  and  attending  the  arbitration. 


CHAPTER  LIV. 
OF  SOLE  TRADERS. 

Section  885.  Who  may  become  sole  traders. 

886.  N  tice,  how  given  and  what  to  contaizb 

887.  Petition,  what  to  contain  and  when  filed. 

888.  May  have  five  hundred   dollars  of  community   or  husband*! 

property. 

889.  Who  may  oppose  It,  and  how. 

890.  Trial  or  hearing. 

8U1.  Decree,  what  It  must  be. 

892.  Oath,  copy  of  order  to  be  recorded. 

893.  Rights  and  liabUities  of  sole  traders. 
8M.  Sole  trader  must  maintain  her  children. 
KM).  Husband  ofsole  trader  not  liable  for  deWs. 

Who  may  be-        Secpion  885,     A  married   woman  may  become  a  sole 
<!ome5oi         trader  by  tlie  judgment  of  the  District  Court  of  the 
™  ^^  county  in  which  she  has  resided  for  six  months  next  pre- 

ceding the  application. 

Notice  how  ^^^'  ^^^'  ^  p^rsou  intending  to  make  application  to 
given  and  what  become  a  solc  trader,  must  publish  notice  of  such  inten- 
tocntan.       ^.^^^  .^  ^  newspaper  published  in  the  county,  or  if  none, 

then  in   a  newspaper  published  in  an  adjoining  county, 

for  four  successive  weeks.     The  notice  must  specify  the 

erm,  and  the  day  upon  which  application  will  be  made, 
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the  nature  and  place  of  tlie  business  proposed  to  be  con 
ducted  by  her,  and  ihe  name  of  her  husband. 

Sec.  887.     Ten  daj^s  prior  to  tlie  day  named  in  the  no-  Petition,  what 
tice,  the  applicant  must  file  a  verified  petition,  setting  ^iSSafliSi*"^ 
forth: 

1.  That  the  application  is  made  in  ^ood  faith,  to  en- 
able the  applicant  to  support  herself,  or  herself  and 
others  dependent  upon  her,  giving  their  names  and  rela- 
tion; 

2.  The  fact  of  insufficient  support  from  lier  husband, 
and  the  causes  thereof,  if  known; 

3.  Any  other  grounds  of  application  which  are  good 

causes   for  a  divorce,  with  the  reason  why  a  divorce  is  * 

not  sought;  and, 

4.  The  nature  of  the  business  proposed  to  be  conduc- 
ted, and  the  capital  to  be  invested  therein,  if  any,  and 
the  sources  from  which  it  is  derived. 

Sec.  888.     The  applicant  may  invest  in  the   business  May  have  tsoo 
proposed  to  be  conaucted,  a  sum  derived  from  the  com-orhusband'a^ 
mnnity  property  or  of  the  separate  property  of  the  hus-P'^P®'^'^* 
band,  not  exceeding  five  hundred  dollars. 

Sec.  889.     Any  creditor  of  the  husband  may  oppose  who  may  op- 
the  application,  by  filing  in  the  Court  (prior  to   the  day  ESw/^  "*^ 
named   in  the  notice)  a  written  opposition  verified,  con- 
taining either: 

1.  A  specific  denial  of  the  truth  of  any  material  alle- 
gation of  the  petition;  or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of 
defrauding  the  opponent;  or, 

3.  That  the  application  is  made  to  prevent,  or  will 
prevent,  him  from  collecting  his  debt. 

Sec.  890.  On  the  day  named  in  the  notice,  or  on  such  Trial  or  hea]> 
other  day  to  which  the  hearing  may  be  postponed  by  the  *^' 
Court,  the  applicant  must  make  proof  of  publication  of 
the  notice  hereinbefore  required,  and  the  issues  of  fact 
joined,  if  any,  must  be  tried  as  in  other  cases;  if  no  is- 
sues are  joined,  the  Court  must  hear  the  proofs  of  the 
applicant,  and  find  the  facts  in  accordance  therewith. 

Sec.  891.     If  the  facts  found  sustain  the  petition,  the  Decree,  what  it 
Court  must  render  judgment,  authorizing  the  applicant  "^"*'*^' 
to  carry  on,  in  her  own  name  and  on  her  own  account, 
the  business  specified  in  the  notice  and  petition. 

Sec.  892.  The  sole  trader  must  make  and  file  with  oath,  cony  of 
the  Clerk  of  the  Court  an  aflidavit,  in  the  following  ^^^i!^^* '*^- 
form: 

"I,  A.  B.,  do,  in  the  presence  of  Almiirhty  God, 
solemnly  swear  that  this  application  was  made  in  good 


202  EVIDBNCR — ^JUDIGIAX .  KNOWLEDGE. 

swne.  iiaitli^  fur  tlie  purpose  of  enabling  me  to  support  myself 

(and  any  dependent,  euch  as  husband,  parent  sistei% 
child,  or  the  like,  naming  them,  if  any),  and  not  with 
any  view  to  defraud,  delay  or  hinder  any  creditor,  or 
creditors  of  my  husband;  and  that  of  the  moneys  so  to 
be  used  by  me  in  business,  not  more  than  live  hundi'eii 
dollars  luive  come,  either  directly  or  indirectly,  from  1113' 
husband.     So  help  me,  Grod." 

A  certified  copy  of  the  decree,  with  this  oath  indorse*! 
thereon,  must  be  recorded  iu  theotHce  of  the  Recorder  of 
the  c'oun'y  where  the  business  is  to  be  carried  on,  in  a 
book  to  be  kept  for  such  purpose. 

niiRhts  and  Ua-     Sec.  803.    When  the  judirnient  is  made  and  entered,  and 

tridew.^*  "^^^  a  copv  thereof,  with  the  affidavit  provided  for  in  the  last 
section  dul\"  reconJed,  the  person  therein  named  is  en- 
titled to  carry  on  the  business  specified,  in  her  own  name, 
and  the  i)ioperty,  revenues,  moneys,  and  credits  so  liy 
her  inve.-^ted,  and  the  profits  thereof,  belong  exclusively 
to  her,  and  are  not  liable  for  any  debts  of  her  husband; 
and  she  thereafter  has  all  the  privileges  of  and  is  liable 
to  all  legjil  processes  provided  tpr  debtors  and  creditors, 
and  may  sue  and  be  sued  alone,  without  being  joined  with 
her  husband;  Provided^  however,  that  she  shall  not  lie 
at  liberty  to  carry  on  said  business  in  any  other  county 
than  that  named  in  the  published  notice,  until  she  has 
recordf^d  in  such  i»ther  county  a  copy  of  said  judgment 
and  affid;ivit. 

soictm«ier  Sec.  81)4.     A  married  wonnin  who  is  adiudorfMl  a  sole 

must  mil  ntnln  .       ,        .  .,  ,  i    t    i  i     x'        ^i  •    ^  x» 

lurciiiiurcD.    trader  IS  responsible  auu  liable  tor  the  inanitenance   ot 

her  minor  cliildren. 
ihwbnnd  of         Sec.  895.     The  husband  of  a  sole  trader  is  not  liable 
ibibie lor^debUk  for  any  debts  contracted  by  her  in  the  course  of  her  sole 

trader's   business,  unless   contracted    upon    his   written 

consent. 


CHAPTER  LV. 

EVIDENCE— JUDICIAL  KNOWLEDGE. 
ror«nin«-ft'tsof     Section  896.     Courts  take  judicial  notice  of  the  foU 

Ki'ii  -rill  nolo-     ,         .  ^.      ,  •' 

rl  I  y  u.'i-ume<l    lo  W 1 U  g  lact S : 

st>t><Mhrni[ioiiof     1.     The  true  signification  of  all  English  words  and 
such  facta.       phrascs,  and  of  all  legal  expressions; 

2.     Whatever  is  established  by  law; 

8.     Public  and  private  official  acts  of  the  legislative, 
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executive,  and  judicial  departments  of  this  Territory  and  samo. 
of  the  United  States; 

4.  The  sccils  of  all  the  Courts  of  this  Territory  and  of 
the  United  States; 

5.  Tlie  accession  to  office  and  the  official  signatures 
and  seals  of  office  of  the  principal  officers  of  Govern- 
luent  in  the  lei>;is1ativey  executive,  and  judicial  depart- 
ments of  this  Territory  and  of  the  United  States; 

6.  The  existence,  title,  national  fla;:,  and  seal  of  every 
Stato  or  80verei;;n  recognized  by  the  executive  power  of 
the  United  States; 

7.  The  seals  of  Courts  of  admiralty  and  maritime 
jurisdiction,  and  of  Notaries  Public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the 
geographical  divisions  and  political  history  of  the  world. 

In  all  these  cases  the  Court  may  resort  for  its  aid  to 
appDpriate  books  or  documents  of  reference. 


CHAPTER  LVI. 

WITNESSES. 

SscTioN  807.    An  persons  capable  of  perception  and  communication  may  be 
witnesses. 
888.    Persons  who  cannot  testify. 

899.  Persons  lu  certain  relations  to  parties  prohibited. 

900.  Judge  or  a  Juror  may  be  witness. 
ML    When  an  interpreter  to  be  sworn. 

Secfion  897.     All  |>ersons,  without  exception,  otl  or- aii  i)on«'in«!  c 
wise  than  is  specified  in  the  next  two  sections,  who,  liav-  fep/ionVnY" 
inff  orffans  of  sense,  can   perceive,  and,  perceivin",  can  t-'^"""'""  •*- 
nuike  known  their  perceptions  to  others,  may  be  wit- witucbsi. 
nesses.     Therefore,  neither  parties  nor  other  persons  wIk^ 
liave  an  interest  in  the  event  of  an  action  or  proceedinnr 
are   exclnded;  nor  those   who  have  been  convicted  of 
crime;  nor  persons  on  account  of  their  opinions  on  mat- 
ters  of  religious   belief;    althouorh,  in   every   case   tlie 
credibility  of  the  witness  may   be  drawn  in  q'estion, 
by  the  manner  in  which  he  testifies,  by  the  character  of 
his  testimony,  or  by  evidence  affecting  his  character  for 
truth,  honesty,  or  integrity,  or   his  motives,  or  by  con- 
tradictory  evidence;    and   the  jury   are   the   exclusive 
judges  of  his  credibility. 

Sec.  898.    The    following    persons    cannot    be   wit- 
nesses: 
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hibited. 


Persons  who        1.     Those  who  are  of  unsound  mind  at  the  time  of 
.annot testify,  ^j^^j,.  production  for  examination ; 

2.  Children  under  ten  years  of  age,  who  appear  in- 
capable of  receiving  just  impressions  of  the  facts  re- 
specting which  they  are  examined,  or  of  relating  them 
truly; 

3.  Parties  to  an  action  or  proceeding,  or  in  whose  be- 
Iialf  an  action  or  proceeding  is  prosecuted,  against  an 
executor  or  an  administrator,  upon  a  claim  or  demand 
against  the  estate  of  a  deceased  person,  as  to  any  matter 
ot  fact  occurring  before  the  deatli  of  such  deceased  per- 
son. 

Persona  In  cei^     Sec.  899.     There  are  particular  relations  in  which  it 
to*^rti©Bp™    is  the  policy  of  the  law  to  encourage  confidence  and  to 
preserve  it  inviolate;  therefore,  a  person  cannot  be  exam- 
med  as  a  witness  in  the  following  ca^es: 

1.  A  husband  cannot  be  examined  for  or  against  his 
wife,  without  her  consent,  nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor  can  either,  during  the 
marriage  or  afterwards,  be,  without  the  consent  of  tlie 
other,  examined  as  to  any  communication  made  by  one 
to  the  other  during  the  marriage;  but  this  exception 
does  not  apply  to  a  civil  action  or  proceeding  by  one 
against  the  other,  nor  to  a  criminal  action  or  proceeding 
for  a  crime  committed  by  one  against  the  other; 

2.  An  attorney  cannot,  without  the  consent  of  his 
client,  be  examined  as  to  any  communication  made  by 
the  client  to  him,  or  his  advice  given  thereon  in  the 
course  of  professional  employment; 

3.  A  clergyman  or  priest  cannot,  without  the  consent 
of  the  person  making  the  confession,  be  examined  as  to 
any  confession  made  to  him  in  his  professional  character 
in  the  course  of  discipline  enjoined  by  the  Church  to 
which  he  belongs; 

4.  A  physician  or  surgeon  cannot,  without  the  con- 
sent of  his  patient,  be  examined  in  a  civil  action  as  to 
any  information  acquired  in  attending  the  patient  which 
was  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient; 

5.  A  public  officer  cannot  be  examined  as  to  commu- 
nications made  to  him  in  official  confidence,  when  the 
public  interests  would  suffer  by  the  disclosure. 

Stc.  900.  The  Judge  himself,  or  any  juror,  may  be 
called  as  a  witness  bv  either  party;  but  in  such  case  it  is 
in  the  discretion  of  the  Court  or  Judge  to  order  the  trial 
to  be  postponed  or  suspended,  and  to  take  place  before 
another  Judge  or  jury. 


Judge  or  a 
juror  may  be 
wituess. 
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Sec.  901.  When  a  witness  does  not  understand  and  when  an  tmer- 
8peak  the  English  languge,  an  interpreter  ranst  be  sworn  swo?n.^°  ^ 
to  interpret  for  him.  Any  person,  a  resident  of  tlie 
proper  county,  may  be  summoned  by  any  Court  or  Juds^e 
to  appear  before  such  Court  or  Judfice  to  act  as  inter- 
preter in  any  action  or  proceeding.  The  summons  must 
be  served  and  returnea  in  like  manner  as  a  subpoena. 
An  J  person  so  summoned  who  fails  to  attend  at  the 
time  and  place  named  in  the  summons,  is  guilty  of  a 
contempt 


CHAPTER  LVIL 


SscnoN  902. 

9oa 

904. 
905. 
906. 
907. 
908w 
909. 
910. 
911. 
912. 
918. 
914. 
915. 
916. 
917. 
91& 
919. 
92a 
921. 


PUBLIC  WRITINGS. 

Eveiy  citizen  entiUed  to  Inspect  and  copy  public  wiiiingiB. 

Public  offlceiB  bound  to  give  copies. 

Public  and  private  statutes. 

Four  kinds  of  public  writings. 

Books  containing  laws  presumed  to  be  correct 

Public  seal  authenticates  a  law  or  document. 

Other  evidence  of  laws  of  other  States  and  Territorlea. 

Recitals  in  statutes,  how  far  evidence. 

Judicial  record  defined. 

Record,  how  authenticated  as  evidence. 

Record  of  a  foreign  country,  how  authenticated. 

Oral  evidence  of  a  foreign  record. 

Manner  of  proving  other  official  documents. 

Public  record  of  private  writing  evidence. 

Entries  in  official  books  primary  evidence. 

Justice's  Judgment  in  other  States,  how  proved. 

Same. 

Contents  of  other  official  certificates. 

Certificates  of  purchase  primary  evidence  of  ownership. 

Entries  made  by  officers  or  Boards  primary  evidence. 


Section  902.     Every  citizen  has  a  right  to  inspect  and  Ever\-  citizen 
take  a  copy  of  any  public  writing  of  this  Territory,  eX'tpcl-ianawpy 
cept  as  otherwise  expressly  provided  by  statute.  fn^^*^^"^^^" 

Sec.  903.     Every  public  officer  having  the  custody  of  pubiic  officcre 
a  public  writing,  which  a  citizen  has  a  right  to  inspect,  ^^/^4!'°^*^® 
is  bound  to  give  him,  on  demand,  a  certified  copy  of  it, 
on  payment  of  the  legal  fees  therefor. 

Sec.  904.     Statutes  are  public  or  private.     A  private  puwic  and 
statute  is  one  which  concerns  only  certain  designated  in-§jS?^.^^*'"'^ 
dividuals,   and   affects  only   their  private  rights.     AH 
other  statutes  are  public,  in  which  are  included  statutes 
creating  or  aifecting  corporations. 
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Fourkindiof       Seo.  905.    Public    writinn«    are    divided    into   fonr 

public  Writp  pl««flp-.  ° 

1.  Laws; 

2.  Judicial  records; 

3.  Other  official  documents; 

4.  Public  records  kept  in  this  territory,  of  private 
writings. 

Books  contain-     Srg.  906.     Books  printed  or  published  under  the  an- 
sumSto^be"    thority  of  a  State,  Territory,  or  foreign  country,  and  pur- 
correct  porting  to  contain  the  statutes,  code,  or  other  written 
Jaw  of  such  State,  Territory,  or  country,  or  proved  to  be 
commonly  admitted  in  the  tribunals  of  such  State,  Terri- 
tory, or  country  as  evidence  of  the  written  law  thereof, 
are  admissible  in  this  Territory  as  evidence  of  such  law. 
Certifledcow       Sec.  907.     A  Copy  of  the  written  law  or  other  pnbl  ic 
uc^writlng!"     writing  of  any  State,  Territory,  or  country,  attested  hy 
the  certificate  of  the  officer  having  charge  of  the  original, 
under  the  public  seal  of  the  State,  Territory,  or  country, 
is  admissible  as  evidence  of  such  law  or  writing, 
other  evidence     Sec.  908.     The  Oral    testimony   of  witnesses   skilled 
statSandTer- therein  is  admissible  as  evidence  of  the  unwritten  law  of 
ritory.  a  State,  Other  Territory,  or  foreign  country,  as  are  also 
printed  and  published  books  of  reports  of  decisions  of 
the  Courts  of  such  State,  Territory,  or  country,  common- 
Iv  admitted  in  such  Courts. 
Recitainin  Sec.  909.     The  rccitals  in  a  public  statute  are  concln- 
jttVevWcnc«r    ®'^®  evidence  of  the  facts  recited  for  thei>urpose  of  car- 
rying it  into  effect,  but  no  further.     Tne  recitals  in  a 
private  statute  are  conclusive  evidence  between  parties 
who  claim  under  its  provisions,  but  no  further. 
Judicial  Tv cord     Skc.  910.     A  ludicial  record  is  the  record  or  official 
"   •          entry  r>f  the  proceedings  in  a  Court  of  Justice,  or  of  the 
official  act  of  a  judicial  officer,  in  an  action  or  special 
proceeding. 
Record,  how        Sec.  911.     A  judicial  record  of  this  Territory,  or  of 
w  cwdcuca*^  the  United  States,  may  be  proved  by  the  production  of 
the  ori4Ji;inal,  or  by  a  copy  thereof,  certified  by  the  Clerk 
or  other  person  having  the  legal  custody  thereof.     That 
of  a  State  or  Territory  may  be  proved  b}'  the  attestation  of 
the  Clerk  and  the  seal  of  the  Court  annexed,  if  there  be  a 
Clerk  and  seal,  together  with  a  certificate  of  the  Chief 
Judge  or  presiding  magistrate,  that  the  attestation  is  in 
due  form. 
Record  of  for-       Sec.  912.     A  judicial    record  of  a    foreign  country 
how  wuhen-    ™ay  ^^  proved  by  the  attestation  of  the  Clerk,  with  the 
ucated.          g^j^j  ^f  ^^q  Court  annexed,  if  there  be  a  Clerk  and  seal, 
or  of  the  legal  keeper  of  the  record,  with  the  seal  of  his 
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office  annexed,  if  there  be  a  seal,  toffetber  with  a  certiti-  same 
cate  of  the  Chief  Judge,  or  presiaing  magistrate,  that 
the  person  making  tlie  attestation  is  tlie  Clerk  of  the 
Court  or  the  legal  keeper  of  the  record,  and,  in  either 
case,  that  the  signature  of  such  |>erson  is  genuine,  and 
that  tlie  attestation  is  in  duo  tonni  Tlie  signature  ot  the 
Chief  Judge  or  presiding  magistrate  must  be  authenti- 
cated b}'  the  certificate  of  the  Minister  or  Embassador, 
or  H  Consul,  Vice-Consul,  or  Consular  Agent  of  thei 
United  States  in  such  foreign  country. 

Sec.  913.     A  copy  of  the  judicial  record  of  a  foreign  omi  evidence 
country  is  also  admissible  in  evidence,  upon  proof:  S^wiT^^" 

1.  That  the  copy  offered  has  been  compared  by  the 
witness  with  the  original,  and  is  an  exHCt  transcript  of 
the  whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the 
Clerk  of  the  Court  or  other  legal  keeper  of  the  same; 
and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  the  Court  where  the  record  re- 
mains, if  it  be  the  record  of  a  Court;  or  if  there  be  no 
such  seal,  or  if  it  be  not  a  record  of  a  Court,  by  the  sig- 
nature  of  the  legal  keeper  of  the  original. 

Si:c.  914.     Other  official  documents  may  be  proved,  Monner  of 
as  follows:  KaKiu' 

1.  Acts  of  the  Execntive  of  this  Territory,  by  the"^^^'*- 
records;  and  of  the  United  States,  by  the  records  of  the 
Departments  of  the  United  States,  certified  by  the  heads  of 
those  departments   respectively.     Tliey   may    also    be 

E roved  by  pubh'c  documents,  printed  by  the  order  of  the 
legislature  or  Congress,  or  either  house  thereof ; 

2.  The  proceedings  of  the  Legislature  of  this  Terri- 
tory or  of  Congress,  by  the  journals  of  those  bodies  re- 
B|>ectively,  or  either  house  thereof,  or  by  published  stat- 
utes or  resolutions,  or  by  copies  certified  by  the  clerk,  or 
printed  by  their  order; 

3.  The  acts  of  the  Execntive  or  the  jiroceedings  of 
the  Legislature  of  a  sister  State  or  Territory  in  the  same 
manner; 

4.  The  acts  of  the  Executive,  or  the  proceedings  of 
the  Legislature  of  a  foreign  country,  by  journals  pub- 
lished by  their  authority,  or  commonly  received  in  that 
country  as  such,  or  by  a  copy  certified  under  the  seal  of 
the  country  or  sovereign,  or  by  a  recognition  thereof  in 
8ome  pnblicactof  the  Executive  of  the  United  States: 

5.  Acts  of  a  municipal  corporation  of  this  Territory 
or  of  a  Boai*d  or  department  thereof,  by  a  copy,  certified 
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Same.  by  tlie  legal  keeper  thereof,  or  by  a  printed  book    pub- 

lished by  the  authority  of  such  corporation; 

6.  Documents  of  any  other  class  in  this  Territory,  bj 
the  original,  or  by  a  copy,  certified  by  the  legal  kcjeper 
thereof; 

7.  Documents  of  any  other  class  in  a  sister  Slate,  or 
Territory,  by  the  original,  or  by  a  copy,  certified  by  the 
legal  keeper  thereof,  together  with  the  certificate  of  the 
Secretary  of  State,  Judge  of  the  Supreme,  Superior,  ur 
County  Court,  or  Mayor  of  a  city  of  such  State  or  Terri- 
tory, that  the  copy  is  duly  certified  by  the  ofiicer  h&ving 
the  legal  custody  of  the  original ; 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  orginal,  or  by  a  copy  certified  by  the  legal  keeper 
thereof,  with  a  certificate  under  seal,  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and  subsist ini^ 
document  of  such  country,  and  that  the  copy  is  duly 
certified  by  the  officer  having  the  legal  custody  of  the 
original; 

9.  Documents  in  the  departments  of  the  United 
States  Government,  by  the  certificate  of  the  legal  custo- 
dian thereof. 

rnbiic  record       Sec.  916.     A  public  rccord  of  a  private  writing  mav 
liig  evidence?  b®  pr^^v^d  by  the  Original  rccord,  Qr  by  a  copy  thei-eof, 

certified  by  the  legal  keeper  of  the  record. 
Entries  In  offl-      Seo.  916.     Entries  in  publicor  Other  official  books  or 
primrfacie      rccords,  made  in  the  performance  of  his  duty  by  a  public 
evidence.        officer  of  this  Territory,  or  by  another  person  in  the  per- 
formance of  a  duty  specially  enjoined  oy  law,  kyq  prima 
facie  evidence  of  the  facts  stated  therein. 
Justice's  judg-      Seo.  917.     A  transcript  from  the  record  or  docket  of 
proved!^^       a  Justice  of  the  Peace  ot  a  sister  State  or  Territory,  of  a 
judgment  rendered  by  him,  of  the  proceedings  in  the 
action  before  the  judgment,  of  the  execution  and  return, 
if  any,  subscribed  by  the  Justice  and  verified  in  the  man- 
ner prescribed  in  the  next  section,  is  admissible  evidence 
of  the  facts  stated  therein. 
Same.  Skc.  918.    There  must  be  attached  to  the  transcript  a 

certificate  of  the  Justice  that  the  transcript  is  in  all  re- 
spects correct,  and  that  he  had  jurisdiction  of  the  action, 
and  also  a  further  certificate  of  the  Clerk  or  prothonotary 
of  the  county  in  which  the  Justice  resided  at  the  time  of 
rendering  the  judgment,  under  the  seal  of  the  county, 
or  the  seal  of  the  Court  of  Common  Pleas  or  County 
Court  or  Court  of  general  jurisdiction  thereof,  certityinic 
that  the  person  subscribing  the  transcript  was,  at  tlie 
date  of  the  judgment,  a  Justice  of  the  Peace  in  the 
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cnintv,  ami   that  tlie  piirnatnre  is  <jennine.     Snch  ridir-  Same. 
inent,  proceedings,  and  jurisdiction  may  also  be  proved 
bj  the  Jnstice  himself,  on  the  production  of  his  docket, 
ar  by  a  copy  of  tlie  judgment,  and  his  oral  examination 
as  a  witness. 

Skc.  919.  Whenever  a  copy  of  a  writing  is  certified  official  certifl- 
for  the  purpose  of  evidence,  the  certificate  must  state  in  ^^'^^^^^ 
substance  that  the  copy  is  a  correct  copy  of  the  original, 
or  of  a  specified  part  thereof,  as  the*  case  may  be.  The 
certificjite  must  be  under  the  official  seal  of  the  certity- 
ing  utficer,  if  there  be  any,  or  if  he  be  the  clerk  of  a 
Court  having  a  seal,  under  the  seal  of  such  Court. 

Sec.  920.     A  certificate  of  purchase,  or  of  locatioTi,  of  certiflcntee  of 
any  lands  in  this  Territory,  issued  or  made  in  pursuance  mw-Vevilence 
of  any  law  of  the  United  States,  is  primary  evidence  that  **^^*"*'"^p* 
the  holder  or  assijjnee  of  snch  certificate  is  the  owner  of 
the  land  described  therein;  but   this  evidence  may  be 
overcome  by  proof  that,  at  the  time  of  the  location,  or 
time  of  filing  a  pre-emption  claim  on  which  the  certifi- 
cate  may  have  been  issued,  the  land  was  in  the  adverse 
po-session  of  the  adverse  party,  or  those  under  whom  he 
claims,  or  that  the  adverse  party  is  liolding  the  land  for 
mining  purposes. 

Sec,  921.     An  entry  made  by  an  oflBcer,  or  board  of  Entries  made 
officers,  or  under  the  direction  and  in  the  presence  of  Boardf prima 
either,  in  the  course  of  official  duty,  is  prima  facie  evi-^*^^®  evidenco. 
deuce  of  the  facts  stated  in  such  entry. 


CHAPTER  LVIir. 

PRIVATE   WRITINGS. 

8scnoi7  922.  Manner  of  making  seal. 

923.  BookR,  maps,  etc.,  bow  ftir  eyldenre. 

921.  When  in  poj«efi4on  of  adrerae  party,  notice  to  be  g^iven. 

ft25.  Writings  called  for  and  Inspected  may  bo  withheld. 

926.  Where  there  is  a  subscribing  witness,  the  proof. 

927.  Other  witnesses  may  also  testify. 

92S.  When  evidence  of  execution  not  necessary.  • 

929.  Entries  of  decedents  evidence  in  specified  cases. 

930.  Private  writings  acknowl  edged  and  certifled. 

931.  Instrument  acknowledged. 

9S2.    Contents  of  writing,  how  proved. 

SEcnoN  922.     A  public  seal    in  this  Territory  is    apuwicand 
stamp  or  impression   made  by  a  pnblic  officer  with  an  go\v*mad^' 
instrnment  provided  by  law,  to  attest  the  execution  of  an 
oflicial  or  public  document,  upon  the  paper,  or  upon  any 
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Bnbstance  attached  to  the  paper,  which  is  capable  of 
ceivinfi:  a  visible  impression.    A  private  seal  may  be 
made  fa  the  eame  manner  by  any  instmment.  or  it  may 
^^   be  made  by  the  scroll  of  a  pen,  or  by  writing  the  word 
TO  ontgn.   ttg^pj  against  the  signature  of  tlie  writer.     A  scroll  or 
other  sign,  made  in  a  sister  State  or  Territory  or  foreign 
country,  and  there  recognized  as  a  seal,  must  be  bo  re- 
garded in  this  Territory. 
Books,  maps,        ^Ec.  923.     Historical  works,  books  of  science  or  art, 
evidence.        *Ti^  published  maps  or  charts,  when  made  by  persons  ii^ 
diiferent  between  the  parties,  are  prima  facte  evidence 
of  facts  of  general  notoriety  and  interest. 
When  in  pjj.       Seo.  924.     If  the  writing  be  in  the  custody  of  the  ad- 
T^party.  no-  vcrsc  party,  he  must  iirst  have  reasonable  notice  to  pro- 
ttcetobegiven.jy^ij.     If  ho  then  fail  to  do  so,  the  contents  of  the 

writing  may  be  proved  as  in  case  of  its  loss.     But  the 

notice  to  produce  it  is  not  necessary  where  the  writing  is 

itself  a  notice,  or  where  it  has  been  wrongfully  obtained 

or  withheld  by  the  adverse  party. 

Writings  called     Skc.  925.     Though  a  Writing  called  for  by  one  party 

«pIm?"«i  may  be  is  produced  by  the  other,  and  is   thereupon  inspected  by 

withheld.        ^|j^  part}*^  calling  for  it,  he  is  not  obliged  to  produce  it  as 

evidence  in  the  case. 

raay'blfproved.     ^^^'  ^^^'    -^^^  Writing  may  be  proved  either: 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting 
of  the  maker;  or, 

3.  By  a  subscribing  witness. 

^J[»cr\vitnesBea     Sec.  927.     If  the  subscribing  witness  denies  or  does 
tesiiiy.  not  lecollect  the  execution  of  the  writing,  its  execution 

may  still  be  proved  by  other  evidence. 
When  evidence     Seo.  928.     Where,  however,  evidence  is  given  that  the 
li' >tiiec»Lsaiy.  party  against  whom  the  writing  is  offered  has  at  any  time 
admitted  its  execution,  no  other  evidence  of  the  execu- 
tion need  be  given,  when  the  instrument  is  one  produced 
from  the  custody  of  the  adverse  party,  and  has  been  acted 
upon  by  him  as  genuine. 
Entries  of  de-       Seo.  929.    The  entries  and  other  writings  of  a  dece- 
lu'ilcem^^speci-dent,  made  at  or  near  the  time  of  the  transaction,  and  in 
fiedciutee.        ^  position  to  kuow  the  facts  stated  therein,  may  be  read 
as  prima  fade  evidence  of  the  facts  stated  therein,  in  the 
following:  cases: 

1.  When  the  entrj'  was  made  against  the  interest  of 
the  person  making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and 
in  the  ordinary  course  of  professional  conduct; 
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3.  When  it  was  made  in  the  performance  of  a  dnty 
specially  enjoined  by  law. 

Seo.  930.     Every  private  writing,  except  last  wills  and  p^jyate  wrii- 
testaraentB,  may  be  acknowledged  or  proved  and  certified  ^^^Jjj^**  wi^ 
in  the  manner  provided  for  the  acknowledgment  or  proof  tiSled. 
of  conveyances  of  real  property,  and  the  certificate  of 
such  acknowledgment  or  proof  is  prima  facie  evidence 
of  the  execution  of  the  writing,  in  the  same  manner  as 
if  it  were  a  conveyance  of  real  property. 

Sbo.  931.     Every   instrument  conveying  or  aflectingoertifled copies, 
real  property,  acknowledged,  or  proved,  and  certified,  as  J^^^rSj^ii^ 
provided  by  law,  may,  together  with  the  certificate  of  JJS^^iJiSSf! 
Acknowledgment  or  proof,  be  read  in  evidence,  in  an  ac- 
tion or  proceeding,  without  further  proof;  and  a  certified 
copy  of  the  record  of  such  conveyance  or  instrument  thus 
acknowledged  or  proved,  may  also  l)e  read  in  evidence, 
with  the  Hkc  effect  as  the  original,  on  proof,  by  afSdavit, 
or  otherwise,  that  the  original  is  not  in  the  possession  or 
under  the  control  of  the  party  producing  the  certified 
copy. 

Sec.  932.    There  can  be  no  evidence  of  the  contents  Gontents  of 
of  a  writing,  other  than  the  writing  itself,  except  in  the  proved*  ^"^^ 
Ibllowing  cases: 

1.  'V^hen  the  original  has  been  lost  or  destroyed;  in 
which  case  proof  of  the  loss  or  destruction  must  nrst  be 
made; 

2.  When  the  original  is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and  he  fails  to 
produce  it  after  reasonable  notice; 

3.  When  the  original  is  a  record  or  other  document  in 
the  custody  of  a  public  officer; 

4.  When  the  original  has  been  recorded,  and  a  certi- 
fied copy  of  the  record  is  made  evidence  by  this  Code  or 
other  statute; 

6.  When  the  original  consists  of  numerous  accounts 
or  other  documents,  which  cannot  be  examined  in  Court 
without  great  loss  of  time,  and  the  evidence  sought  from 
them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four,  a 
copy  of  the  original,  or  of  the  record,  must  be  produced; 
in  Uiose  mentioned  in  subdivisions  one  and  two,  either  a 
copy  or  oral  evidence  of  the  contents. 
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CHAPTER  LIX. 


8scnoN9A3. 

934. 
885. 
936. 
937. 
938. 
939. 


INDISPENSABLE  EVIDENCHS. 

To  prove  pcijuiy  and  treason. 

Will  to  be  In  writing. 

Transfer  of  real  property  to  be  In  writing; 

Laist  section  not  to  extend  to  certain  casea. 

Agreement  not  in  writing,  when  inyalid. 

When  valid. 

Representation  of  credit  by  writing. 


Will  to  be  in 
writing. 


Tranifer  of 
real  property  to 


Tury'and?rea-      SECTION  933.     Perjiiry  and  treason  rau8t  be  proved  by 
•on.  more  than  testimony  of  inore  than  one  witness.     Treason  by  the 
pSfuired.^"      testimony  of  two  witnesses  to  the  same  overt  act;  and 
perjury  by  the  testimony  of   two  witnesses,  or  one  wit- 
ness and  corroborating  circa mstances. 

Sec.  934.  A  last  will  and  testament,  except  a  nun- 
cnpati  ve  will,  is  invalM,  nnle  s  it  be  in  writing  and  execut- 
ed with  such  formalities  as  are  required  by  law.  When, 
therefore  such  a  will  is  to  be  shown,  the  instrument  it- 
self must  be  produced,  or  secondary  evidence  of  its  con- 
tents be  given. 

Sec.  935.     No  estate  or  interest  in  real  property,  other 
be  in"  writing.   ^^^^^  j-^^  Icascs  for  a  term  not  exceeding  one  year,  nor  any 

trust  or  power  over  or  concerning  it,  or  in  any  manner 
rehiting  thereto,  can  be  created,  granted,  assigned,  sur- 
rendered, or  declared,  otherwise  than  by  operation  of  law, 
or  a  conveyance  or  other  instrument  in  writing,  sub- 
scribed by  the  party  creating,  granting,  assigning,  sur- 
rendering, or  declaring  the  same,  or  by  liis  lawful  agent 
thereunto  authorized  by  writing. 

Sec.  936.  The  preening  section  must  not  be  con- 
strued to  affect  the  power  of  a  testator  in  the  disposition 
of  his  real  property  by  a  last  will  and  testament,  nor  to 
prevent  any  trust  from  arising  or  being  extinguished  by 
implication  or  operation  of  law,  nor  to  abridge  the  power 
of  any  Court  to  compel  the  specilic  pertbrmance  of  an 
agreement,  in  case  ot  part  performance  thereof. 
tifwritinK!  ^^^  ^PX).  937.  In  the  following  cases  the  agreement  is  in- 
whcninvaud.  valid,  unless  the  same  or  some  note  or  memorandum 
thereof  be  in  writing  and  subscribed  by  the  party  chargedi 
or  by  his  agent.  Evidence,  therefore,  of  tiie  agreement 
cannot  be  received  without  the  writing  or  secondary  evi- 
dence of  its  contents: 

1.     An  agreement  that  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof; 
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2.     A  8|)ecial  promise  to  answer  for  the  debt,  default,  same. 
or  miscaiTiage  ot  another,  except  in  the  cases  provided 
for  in  the  next  section; 

S.  An  agreement  made  npon  consideration  of  inar^ 
riage,  other  than  a  mutual  promise  to  marry; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred 
dollars,  unless  the  buyer  accept  and  receive  part  of  such 
goods  and  chattels,  or  the  evidences,  or  some  of  them,  of 
such  things  in  action,  or  pay  at  the  time  some  part  of  the 
purchase  money;  but  when  a  sale  is  made  by  auction, an 
entry  by  the  auctioneer  in  his  sale  book,  at  the  time  of 
the  sale,  of  the  kind  of  property  sold,  the  terms  of  sale, 
the  price  and  the  named  of  the  pnrchaser  and  person  on 
whose  account  the  sale  is  made,  is  a  sufficient  memoran- 
dum; 

5.  An  agreement  for  the  leasing  for  a  longer  period 
than  one  year,  or  for  the  sale  of  real  property  or  of  an  in- 
terest therein;  and  such  agreement,  if  made  by  an  agent 
of  the  party  sought  to  be  charged,  is  invalid,  unless  the 
authority  of  the  agent  be  in  writing,  subscribed  by  the 
party  sought  to  be  charged. 

Sf:c.  938.     A  promise  to  answer  for  the  obligation  of  Engngementto 
another,  in  any  of  the  following  cases,  is  deemed  an  ^uon^^of*^ 
original  obligation  of  the  promisor,  and  need  not  be  in  ^med**** 
writing.  origiiua. 

1.  Where  the  promise  is  made  by  one  who  has  received 
property  of  another  upon  an  undertaking  to  apply  it 
pursuant  to  such  promise;  or  by  one  who  has  received  a 
discharge  from  an  obligation  in  whole  or  in  part,  in 
consideration  of  such  promise; 

2.  Where  the  creditor  parts  with  value,  or  enters  into 
an  obligation,  in  consideration  of  the  obligation  in  respect 
to  which  the  promise  is  made,  in  terms  or  under  circum- 
stances such  as  to  render  the  party  making  the  promise 
the  principal  debtor,  and  the  person  in  whose  behalf  it 
is  made,  his  surety; 

3.  Where  the  promise,  being  for  an  antecedent  obliga- 
tion of  another,  is  made  upon  tiie  consideration  that  tlie 
party  receiving  it  cancels  the  antecedent  obligation, 
accepting  the  new  promise  ad  a  substitute  therefor;  or 
upon  the  consideration  that  the  party  receiving  it  re- 
leases the  property  of  another  from  a  levy,  or  his  pereon 
from  imprisonment  under  an  execution  on  a  judgment 
obtained  upon  the  antecedent  obligation;  or  upon  a 
consideration  beneficial  to  the  promisor,  whether  moving 
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from  either  party  to  the  autecedent  obligation,  or  frout 
another  person; 

4.  where  a  factor  undertakes,  for  a  commission,  to 
sell  merchandise  and  guarantee  the  sale; 

5.  Where  tlie  holder  of  an  instrument  for  the  ''pay- 
ment of  money,  upon  which  a  third  person  is  or  may  be- 
come liable  tx)  him,  transfers  it  in  payment  of  a  precedent 
debt  of  his  own,  or  for  a  new  consideration,  and  in  con- 
nection with  such  transfer  enters  into  a  promise  respect- 
ing such  instrument 

^MMitetioii     Seo.  939.    No  evidence  is  admissible  to  charge  a  person 
wvttiiif.  ^      upon  a  representation  as  to  the  credit  of  a  third  person, 
nnless  such  representation,  or  sopie  memorandum  there- 
of, be  in  writing,  and  either  subscribed  by  or  in  the  hand- 
writing of  the  party  t6  be  charged. 
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M4.  How,  if  witneai  be  concealed. 
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950.  Contents  of  warrant. 

i)61.  If  witness  be  a  prisoner,  how  brought. 

962.  On  whose  motion. 
958.  How  examined. 

964.  Affidavits  and  depositions,  how  taken. 

955.  Evidence  of  publication,  what 

956.  Where  filed. 

967.  Affidavits  to  be'used  in  this  Territory. 

968.  If  made  in  another  State  or  Territory  of  the  United  StatML' 

969.  If  made  in  a  foreign  country,  before  whom  takea. 

960.  Certificate  of  the  Clerk. 

961.  Testimony  of  a  witness  out  of  the  Territory. 
.  ^  962.  In  the  Territory,  when  taken. 

963.  Testimony  of  witness  «>ut  of  Territory. 

964.  Proper  interrogatories  may  be  prepared. 

965.  Authorities  and  duties  of  OommissioneEi 

966.  Trial,  when  postponed. 

967.  Deposition,  by  whom  used. 

968.  Depositions  may  be  taken  before  a  Judge,  eta 

969.  Manner  of  taking  depositioni. 

970.  When  deposition  excluded. 

971.  A  deposition  once  taken  may  be  read  at  any  ttma; 
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972.    Depoflition  in  this  Territory  to  be  used  in  other  States  or  Ter- 
ritories. 

975.  How  to  procure  witness  upon  commission. 
974.    How,  if  no  commission. 

971k  Deposition,  how  taken. 

976.  IVitnesses  not  under  examination  may  he  excluded. 

977.  Witnesses  hound  to  attend  when  suhpcenaed. 
978b  Witnesses  hound  to  answer  questions. 

979.    Wineases  protected  from  arrest 

960.    Arrest  to  he  made  void. 

98L   To  make  affldavit  if  arrested. 

962.    Court  to  discharge  witnesses  from  arrest. 

968.    An  offer  equivalent  to  tender. 

961   Whoever  pays  entitled  to  receipt 

SForroN  940.  The  party  prodiicinj^  a  writing  j  8  genn-  writing  al- 
ine wliich  has  been  altered,  or  appears  to  have  been  altered,  elS^aim****  ^ 
after  its  execution,  in  a  part  material  to  tlie  question  in 
dispute,  must  account  for  the  appearance  or  alteration. 
He  may  show  that  the  alteration  was  made  }^  another, 
without  his  concnrrence,  or  was  made  with  the  consent 
of  the  parties  affected  by  it,  or  otherwise  properly  or  in- 
nocently made,  or  tliat  the  alteration  did  not  change  the 
meaning  or  language  of  the  instrument.  If  he  do  that, 
he  may  give  the  writing  in  evidence,  but  not  otherwise. 

Sec.  941.  The  process  by  which  the  attendance  of  aguhpoenafbr 
witness  is  required  is  a  subpoena.  It  is  a  writ  or  order  J^^^  *^ 
directed  to  a  person  and  requiring  his  attendance  at  a 
particular  time  and  place  to  testify  as  a  witness.  It 
may  also  require  him  to  bring  with  him  any  books,  doc- 
n men ts,  or  other  things  under  his  control  which  he  is 
bound  by  law  to  produce  in  evidence. 

Sec.  942.    The  subpoena  is  issued  as  follows:  suhpoena.  how 

1.  To  require  attendance  before  a  Court,  or  at  the*"**"^* 
trial  of  an  issue  therein,  it  is  issued  in  the  name  of  the 
Court  before  which  the  attendance  is  required,  or   in 
which  the  issue  is  pending; 

2.  To  require  attendance  out  of  the  Court,  before  a 
Judge,  Justice,  or  other  officer  authorized  to  administer 
oaths  or  take  testimony  in  any  matter  under  the  laws  of 
this  Territory,  it  is  issued  by  the  Judge,  Justice,  or  any 
other  officer  before  whom  the  attendance  is  required; 

3.  To  require  attendance  before  a  Commissioner  ap- 
pointed to  take  testimony  by  a  Court  of  a  foreign  coun- 
try, or  of  the  United  States,  or  of  any  other  State  or 
Territory  in  the  United  States,  or  of  any  other  district 
or  county  within  this  Territory,  or  before  any  officer  or 
officers  empowered  by  the  laws  of  the  United  States  to 
take  testimony,  it  may  be  issued  by  any  Judge  or  Jus- 
tice of  the  Peace  in  places  within  their  respective  juris- 
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Same.  diction,  with  like  power  to  enforce  attendance;  and,  upon 

certificate  of  contumacy  to  said  Court,  to  punish  contempt 
of  their  process,  as  such  Judge  or  Justice  could  exercise 
if  the  suopoena  directed  the  attendance  of  the  witness 
before  their  Courts  in  a  matter  pending  therein. 
subpaeiiR,  how  Sec.  943.  Tiie  scrvice  of  a  subpoena  is  made  by  show- 
eerved.  j^^  ^|^^  original  and  delivering  a  copy,  or  a  ticket  con- 

taining its  substance,  to  the  witness  personall}^  or  by 
leaving  a  copy  with  some  suitable  person  at  the  ph\ce  of 
his  abode,  giving  or  offering  to  him  at  the  saine  time,  ii' 
demanded  bv  him,  the  fees  to  which  he  is  entitled  for 
travel  to  and  from  the  place  designated,  and  one  day's 
attendance  there.     The  service  must  be  made  so  as  to 
allow  the  witness  a  reasonable  time  for  preparation  and 
travel  to  the  place  of  attendance.     Such  service  may  be 
made  by  any  person. 
How,  If  witness     {jec.  944.     If  a  witucss  is  concealed  in  a  buildinic  or 
vessel,  so  as  to  prevent  the  service  oi  a  subpoBna  upon 
him,  any  Court  or  Judge,  or  any  oflScer  issuing  the  sub- 
poena, may,  upon  proof  by  aflSdavit  of  the  concealment, 
and  of  tlie  materiality  oi  the  witness,  make  an  order 
that  the  Sheriff  of  the  county  serve  the  subpoena;  and 
the  Sheriff  must  serve  it  accordingly,  and  for  that  pur- 
pose may  break  into  the  building  or  vessel  where  the 
witness  is  concealed. 
When  a  witness     S£c.  945.     A  wituess  is  not  obliged  to  attend  as  a  wit- 
itrcnd.^^^^ '^  ^^^^  before  any  Court,  Judge,  Justice,  or  any  other  offi- 
cer, out  of  the  countj'  in  which  he  resides,  unless  the  dis- 
tance be  less  than  thirty  miles  from  his  place  of  residence 
to  the  place  of  trial. 
i»crson  present     Sec.  946.     A  pcrsou  prcscut  in  Court,  or  before  a  ju- 
t2si!F>\  ^        dicial  officer,  may  be  required  to  testify  in  the  same  man- 
ner as  if  he  were  in  attendance  upon  a  subpoena  issued 
by  Fuch  Court  or  officer. 
Disobedience.       Sec.  947.     Disobcdienco  to  a  subpoena,  or  a  refusal  to 
how  punished.  i)e  sworn,  or.to  answer  as  a  witness,  or  to  subscribe  an 
affidavit  or  deposition  when  required,  may  be  punished 
as  a  contempt  by  the  Court  or  officer  issuing  the  sub- 
poena or  requiring  the  witness  to  be  sworn;  and  if  the 
witness  be  a  party,  his   complaint  or  answer   may  be 
stricken  out. 
Forfeiture  Sec.  948.     A  witness  disobeying  a  subpoena  also  for- 

thereior.  feJts  to  the  party  aggrieved  the  sum  of  one  hundred  dol- 

lars, and  all  damages  which  he  may  sustain  by  the  fail- 
ure of  the  witness  to  attend,  which  forfeiture  and  dama- 
ges may  be  recovered  in  a  civil  action. 

Sec.  949.     In  case  of  failure  of  a  witness  to  attend, 
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the  Court  or  oflScer  i8suin«:  the  subpoena,  upon  proof  of  warrant  may 
the  service  thereof,  and  of  the  failure  of  the  witness,  ^^ne^,  ^h^n. 
may  issue  a  warrant  to  the  Slieriff  of  the  county  to  ar- 
rest the  witness  and  bring  him  before  the  Court  or  offi- 
cer where  his  attendance  was  required. 

Sec.  950.  Every  warrant  of  commitment,  issued  by  contents  of 
a  Court  or  officer  pursuant  to  this  Chapter,  must  specify  ^*"*°^ 
therein,  particularly,  the  cause  of  the  liominitment,  and 
if  it  be  for  refusing  to  answer  a  question,  such  question 
must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  tliis  Chapter, 
must  be  directed  to  the  Sheriff  of  the  county  where  the 
witness  may  be,  and  must  be  executed  by  him  in  the 
same  manner  as  process  issued  by  tiie  District  Court. 

S£o.  951.     If  the  witness  be  a  prisoner,  confined  in  air  witness  be 
jail  or  prison  within  this  Territory,  an  order  f  r  his  ex- gjjjjj^^^' ^^'^ 
amination  in  the  prison  upon  deposition,  or  for  his  tem- 
porary removal  and  production  before  a  Court  or  officer 
for  the  purpose  of  being  orally  examined,  may  be  made 
as  follows: 

1.  By  the  Court  itself  in  which  the  action  or  spe- 
cial proceeding  is  pending,  unless  it  be  a  Justice's 
Conrt. 

2.  By  a  Justice  of  the  Supreme  Court,  Judge  of  the 
District  Court  or  Probate  Jud£:e  of  tiie  countv  where 
the  action  or  proceeding  is  pending,  if  pending  before  a 
Justice's  Court  or  before  a  Judge  or  other  person  out  of 
Court. 

Sec.  952.     Such  order  can  only  be  made  on  the  motion  on  whose  mo- 
of  a  party,  upon  affidavit  showing  the  nature  of  the  ac-*^***^* 
tion  or  proceeding,  the  testimony  expected  from  the  wit- 
ness, and  its  materialitv. 

Sec.  953.     If  the  witness  be  imprisoned  in  the  county  How  exam- 
whtra  the  action  or  proceeding  is  pending,  his  produc- ^®^ 
tion  may  be  required.     In  all  other  cases  his  examina- 
tion, wiien  allowed,  must  be  taken  upon  deposition. 

Sec.  954.  An  affidavit  may  be  used  to  verify  a  plead- Affidavits  and 
ing  or  a  paper  in  a  special  proceeding,  to  prove  the  ser-  howtoken.' 
vice  of  a  summons,  notice,  or  other  paper  in  an  action  or 
special  proceeding,  to  obtain  a  provisional  remedy,  the 
examination  of  a  witness,  or  a  stay  of  proceedings,  or  up- 
on a  motion,  and  in  any  other  case  expressly  permitted 
by  some  other  provision  of  this  Code. 

Sec.  955.     Evidence  of  the  publication  of  a  document  Evidence  ot 
or  notice  required  by  law,  or  by  an  order  of  a   Court  or  P^ttu^^^^^' 
Judge,  to  be  published  in  a  newspaper,  may  he  given  by 
the  affidavit  of  the  printer  of  the  newspaper,  or  his  fore- 
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man  or  principal   clerk,  annexed  to  a  copy  of  the  docn- 

ment  or  notice,  Bpecitying  the  times  when,  and  the  paper 

in  which,  the  publication  was  made. 

Where  filed.         Seo.  956.    If  8uch  affidavit  be  made  in  an  action   or 

special  proceeding  pending  in  a  Court,  it  may  be  filed 

with  the  Coart  or  a  Clerk  tliereof.     If  not  so  made,  it 

may  be  filed  with  the  Becorder  of  the  connty  where  the 

newspaper  is  printed.  In  either  case  the  original  affidavit, 

or  a  copy  thereof,  certified  by  the  Jndge  of  the  Conrt  or 

officer  having  it  in  custody,  is  prima  facie  evidence  of 

the  facts  stated  therein. 

AiBdaTttBto         Srg.  957.     An  affidavit  to  be  used  before  any  Court, 

T^rri1tory!\)?  Judge,  or  officcr  of  this  Territory,  may  be  taken  before 

Say ^  token.  ^^7  JudffC  or  Clerk  of  any  Court,  or  any  Justice  of  the 

Peace  or  Jfotary  Public  in  this  Territory. 
If  made  in  an-     Seo.  958.     An  affidavit  taken  in  another  State  or  Ter- 
Te'l?itoJ?!b2-'  ritoryof  the  United  States,  to  be  used  in  this  Territory, 
toiwJ'^      may  be  taken  before  a  Commissioner  appointed  by  the 
Governor  of  this  Territory  to  take  affidavits  and  deposi- 
tions in  such  other  State  or  Territory  or  before  any  No- 
tary Public  in  another  State  or  Territory,  or  before  any 
Judge  or  Clerk  of  a  Court  of  record  having  a  seal. 
If  made  In  a         Seo.  959.    An  affidavit  taken  in  a  foreign  country  to 
iryf&"fore"""    be  used  in  this  Territory,  may  be  taken  before  an  Em- 
whom  token,   jj^ssador.   Minister,  Consul,  Vice  Consul,  or  Consular 
Agent  of  the   United  States,  or  before  any  Jndge  of  a 
Court  of  record  having  a  seal,  in  such  foreign   country. 
Certificate  of        Sec.  960.    When  an  affidavit  is  taken  before  a  Judge 
token^  before  a  or  aCourt  in  another  State  or  Territory,  or  fn  a  foreign 
Court  out*of     country,  the  genuineness  of  the  signature  of  the  Judge, 
this  Territory,  the  cxistencc  of  the  Court,  and  the  fact  that  such  Judge 
is  a  member  thereof,  must  be  certified  by  the  Clerk  of 
the  Court,  under  the  seal  thereof. 
Testimony  of  a     Seo.  961.    The  testimony  of  a  witucss  ontoftheTer- 
the  T^r?tory/  ritory  may  be  taken  by  deposition,  in  an  action,  at  any 
when  taken,     time  after  the  service  of  the  summons  or  the  a])pearaTice 
of  the  defendant;  and,  in  a  special  proceeding,  at  any 
time  after  a  question  of  fact  has  arisen  therein. 
intheTerri-        Sko.  962.     The  testimony  of  a  witness  in  this  Torri- 
lakcn.^*^^*^"     tory  may  be  taken  by  deposition,  in  an  action,  at  any 
tmie  after  the  service  of  the  summons  or  the  appearance 
of  the  defendant;  and,  in  a  special  proceedin«^,  after  a 
question  of  fact  has  arisen  therein,  in  the  following  cases: 
1.     When  the  witness  is  a  party  to  the  action  or  pro- 
ceeding, or  a  person  for  whose  immediate  benefit  the  ac- 
tion or  proceeding  is  prosecuted  or  defended; 
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2.  When  the  witness  resides  out  of  the  county  in  t^me. 
which  his  testimony  is  to  be  used; 

3.  When  the  witness  is  about  to  leave  the  county 
where  the  action  is  to  be  tried,  and  will  probably  oontiuue 
absent  when  the  testimony  is  rcjuired; 

4.  When  the  witness,  otiierwise  liable  to  attend  the 
trial,  is  nevertheless  too  iniirm  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion, 
or  in  any  other  case  where  the  oral  examination  of  the 
witness  is  not  required. 

Sfia  963.     The  deposition  of  a  witness  out  of  this  TMiimony  of 
Territory  may  be  taken  upon  commission  issued  from  theS""^««o^"^ 
Court,  under  the  seal  ot  tlie  Court,  upon  an  order  ot  the  en  upon  tom- 
Judge  or  Court,  or  Probate  Judge,  on  the  application  of  SlderseS.'^up- 
either  party,  upon  five  days  previous  notice  to  the  other.  ****  "^^**^®- 
If  issued  to  any  place  within  the  United  States,  it  may 
be  directed  to  a  person  agreed  upon  by  the  parties,  or  if 
they  do  not  agree,  to  any  Judge  or  Justice  of  the  Peace, 
or  person  named  as  commisbioner  by  the  officer  issuing 
it    If  issued  to  any  country  out  of  the  United  States,  it  to  whom 
may  be  direct^  to  a  Minister,  Embassador,  Consul,  Vice^"®^ 
Consul,  or  Consular  Agent  of  tiie  United  States  in  such 
country,  or  to  any  person  agreed  upon  by  the  parties. 

Sec.  964.     Such    proper    interrogatories,   direct  and  Proper  inter- 
cross, as  the  respective  parties  may  prepare  to  he  settled,  "cf prepare ™!J 
if  the  parties  disagree  as  to  their  form,  by  the  Judge  or  Wj|2^  J^^^^^* 
ofiScer  granting  the  order  for  the  commission,  at  a  day 
fixed  in  the  order,  may  be  annexed  to  the  Commission; 
or,  when  the  parties  agree  to  that  mode,  the  examination 
may  be  without  written  interrogatories. 

Sec.  965.  The  Commission  must  authorize  the  Com- Authorities 
missioner  to  administer  an  oath  to  the  witness,  and  to  cSmnUniuiwr. 
take  his  deposition  in  answer  to  the  interrogatories,  or, 
when  the  examination  is  to  be  without  interrogatories,  in 
respect  to  the  question  in  dispute,  and  to  certity  the 
deposition  to  the  Court,  in  a  sealed  envelop,  directed  to 
the  Clerk  or  other  person  designated  or  agreed  upon,  and 
forwarded  to  him  by  mail  or  other  usual  channel  of  con- 
veyance. 

Sec.  966.     A  trial  or  other  proceeding  must  not  be  Trial,  when 
postponed  by  reason  of  a  commission  not  returned,  except  E!^JK"%*1/'^^ 

'»,,•'  ,  ly^.i  1  .    reason  of  nun- 

upon  evidence,  satistactory  to  the  Court,  that  tlie  testi- return  of  com- 
mony  of  the  witness  is  necessary,  and  that  proper  dili-™  ^^ 
sconce  has  been  used  to  obtain  it. 

Sec.  967.     The  deposition  mentioned  in  this  Chapter  Deposition,  bj 
may  be  used  by  either  party  on  the  trial  or  other  pro-  ^^^^  "*®^ 
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ceediijg,  against  any  other  party  giving  or  receivin*^  the 
notice,  subject  to  all  just  exceptions. 
Depositions  Sec.  968.     Eitherparty  may  have  the  deposition  taken 

lllSor^a^udSe, o^  ^  witness  in  this  Territory,  in  either  of  the  cases  men- 
tire  to^ead^  tioned  in  Section  962,  before  a  Judge  or  officer  authorized 
Y.rac  party,      to  administer  oathe,  on  serving  upon  the  adverse  party 
.previous  notice  of  the  time  and  place  of  examination, 
together  with  a  copyiof  an  affidavit,  shosringf  that  the 
case  is  within  that  section.    Such  notice  must  be  at  least 
five  days,  adding  also  one  day  for  every  twenty-live  miles 
of  the  distance  of  the  place  of  examination  from   tlie 
residence  of  the  person  to  whom  the  notice  is  given, 
nnless,  for  a  cause  shown,  a  Judge,  by  order,  prescribe  a 
shorter  time.     When  a  shorter  time  is  prescribed,  a  copy 
of  the  order  must  be  served  with  the  notice. 
Manner  of  tak-     gi£o.  969.     Either  party  may  attend  tlie  examination 
tiona.  and  put  such  questions,  direct  and  cross,  as  may  be  prop- 

er. The  deposition,  when  completed,  must  be  carefully 
read  to  the  witness  and  corrected  by  him  in  any  particu- 
lar, if  desired;  it  must  then  be  subscribed  by  the  witness, 
certified  by  the  Judge  or  officer  taking  the  deposition, 
inclosed  in  an  envelope  6v  wrapper,  sealed,  and  directed 
to  the  Clerk  of  the  Court  in  which  the  action  is  pending, 
or  to' such  person  as  the  parties  in  writing  mny  agree 
upon,  and  either  delivered  by  the  Judge  or  officer  to  the 
Clerk  or  such  person,  or  transmitted  through  the  mail  or 
by  some  safe  private  opportunity;  and  thereupon  such 
May  be  used  by  deposition  mav  be  used  oy  either  party  upon  the  trial  or 

either  party  on    ,  /  jV  .      /  \.         •    •  •    • 

thetriaT  Other  proceedmg  against  any  party  giving  or  receivinif 
the  notice,  subject  to  all  legal  exceptions;  but  if  the  par- 
ties attend  at  the  examination,  no  objection  to  the  form 
of  an  interrogatory  shall  be  made  at  the  trial,  unless  the 
same  was  stated  at  the  time  of  the  examination.  If  the 
deposition  be  taken  under  Subdivisions  2,  3  and  4,  of 
Section  962,  proof  must  be  made  at  the  trial  that  the 
witness  continues  absent  or  infirm,  or  is  dead.  The  dep- 
osition thus  taken  may  be  also  read  in  case  of  thedeatli 
of  the  witness, 
whendeposi-  Sec.  970.  Notwithstanding  the  taking  of  a  deposi- 
tion excluded,  ^j^^jj^  j^  ^^^^  ^  excluded  from  the  case  upon  proof  that 

sufficient  notice  was  not  given  to  the  party  against  whom 

it  is  oifered  to  enable  him  to  attend  the  taking  thereof, 

or  that  the  taking  was  not  in  all  respects  fair. 

A  deposition         Sec.  971.     When  a  deposition  has  been  once  taken,  it 

nia^beread  at^^^y  Reread  by  either  party  in  any  stage  of  the  same 

any  lime.        action  or  proceeding,  or  in  any  other  action  between  the 
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same  parties,  npon  tbe  same  subject,  and  is  tlien  deemed 
the  evidence  of  the  party  reading  it. 

Sec.  972-     Any  party  to  an  action  or  special  proceed-  Deposition  in 
ing  in  a  Court  or  before  a  Jndge  of  a  sister  State  or  Tei--  JlJbe^u^d  ii7 
ritory,  may  obtain  the  testimony  of  a  witness  residing  in  ot*»*^r  ^i**'** 
this  Territory  to  lie  used  in  snch  action  or  proceeding, 
in  the  cases  mentioned  in  the  next  two  sections. 

Sec.  973.  If  a  commission  to  take  snch  testimony  How  to  procure 
has  been  issned  from  the  Court  or  Jndge  before  whom  SJmnSkdJn" 
such  action  or  proceeding  is  pending,  on  producing  the 
commission  to  a  District  or  a  Probate  Judge,  with  an 
affidavit  satisfactory  to  liim  of  the  materiality  of  the  tes- 
timony, he  may  issue  a  subpoena  to  the  witness,  reqnir- 
ing  him  to  appear  and  testify  before  the  commissioner 
named  in  the  commission,  at  a  specified  time  and  place. 

Sec.  974.     If  a  commission  has  not  been  issnea,  and  How.  if  no 
it  api^ears  to  a  District  or  Probate  Judge,  or  Justice  of  ^*^™™    ^^ 
the  Peace,  by  affidavit  satisfactory  to  liim: 

1.  That  the  testimony  of  tl^p  witness  is  material  to 
either  party; 

2.  Tuat  a  commission  to  take  the  testimony  of  such 
witness  has  not  been  issued ; 

3.  That,  according  to  the  law  of  the  State  or  Territory 
wliere  the  action  or  special  proceeding  is  pending,  tlie 
deposition  of  a  witness  taken  under  such  circumstances, 
and  before  snch  Judge  or  Justice,  will  be  received  in  the 
action  or  proceeding; 

— lie  must  issue  his  subpoena,  requiring  the  witness  to 
appear  and  testify  before  him  at  a  specified  time  and 
place. 

Seo.  975.    Upon  the  appearance  of  the  witness,  the  Depositions, 
Jnd£:e  or  Justice  must  canse  his  testimony  to  be  taken  *^"^*' ^*^^^'*- 
in  writing,  and  must  certify  and  transmit  the  same  to 
the  Court  or  Judge  before  whom  the  action  or  proceed- 
ing is  pending,  in  snch  manner  as  the  law  of  that  State 
or  Territory  requires. 

Sec.  976.     If  either  party  requires  it,  the  Judge  may  witnesses  not 
exclnde  from  the  Court  room  any  witness  of  the  adveit^e ""Jl^-'',  1^""\*" 

-         .  ,  •/  ,         ,  ,  iiutiori  may  be 

party,  not  at  the  time  under  exannnation,  so  that  liemay  cxciudea. 
not  hear  the  testitnony  of  other  witnesses. 

Sec.  977.     A  witness,  served  with  a  subpoena,  must  witnesses 
atteyd  at  the  time  appointed,  with  any  papers  under  his}251*",ihi*^Jub- 
control  required  by  the  subpoena,  and  answer  all  perti-p<«"«i«<i- 
nent  and  legal  questions;  and,  unless  sooner  discharged, 
mnst  remain  until  the  testimony  is  closed. 

Seo.  978.  A  witness  must  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  though  his  answer  may 
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witneflBes        establish  a  claim  against  himself;  bnt  he  need  not  give 
w  quMO^  an  answer  which  will  have  a  tendency  to  subject  him  to 
punishment  for  a  felony;  nor  need  he  give  an  answer 
which  will  have  a  direct  tendency  to  degrade  his  charac- 
ter, unless  it  be  to  the  very  fact  in  issue,  or  to  a  fact  from 
which  the  fact  in  issue  would  be  presumed.     Bnt  a 
witness  must  answer  as  to  the  fact  of  his  previons  C(^n- 
viction  for  felony, 
witnenee  pro-      Seo.  979.     Every  person  who  has  been,  in  good  faith, 
rettwbenatf^ served  with  a  subpcsna  to  attend  as  a  witness  before  a 
Sgwretunh"  Court,  Judgo,  Commissioner,  referee,  or  other  person, 
^^^  in  a  case  where  the  disobedience  of  the  witness  may  be 

punished  as  a  contempt,  is  exonerated  from  arrest  m  a 
civil  action  while  going  to  the  place  of  attendance,  neces- 
sarily remaining  there,  and  returning  therefrom. 
Amsttobe         Seo.  980.    The  arrest  of  a  witness,  contrary  to  the 
andpor^mak- preceding  scction,  is  void,  and,  when  willfully  made,  is 
wScSx**^^   a  contempt  of  the  Court;  and  the  person  making  it  is 
responsible  to  the  witness,  arrested  for  double  the  amount 
of  the  damages  which  may  be  assessed  against  him,  and 
is  also  liable  to  an  action  at  the  suit  of  the  party  serving 
the  witness  with  the  subpoena,  for  the  damages  sustained 
by  him  in  consequence  of  the  arrest. 
TomakeafQ.       Smb,  981.    An  olBcer  is  not  liable  to  the  party  for 
rate^'^      making  the  arrest  in  ignorance  of  the  facts  creating  the 
exoneration,  but  is  liable  for  any  subsequent  detention 
of  the  party,  if  such  party  claim  the  exemption,  and 
make  an  affidavit  stating: 

1.  That  he  has  been  served  with  a  subpoena  to  attend 
as  a  witness  before  a  Court,  officer,  or  other  person,  speci- 
fying the  same,  the  place  of  attendance,  and  the  action 
or  proceeding  in  which  the  subpoena  was  issued ;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  pro- 
curement, with  the  intention  of  avoiding  an  arrest; 

8.  That  he  is  at  the  time  going  to  the  place  of  attend- 
ance, or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exon- 
erates him  from  liability  for  discharging  tlie  witness  when 
arrested. 
Court  to  dis-  Seo.  982.  Tlic  Court  or  officer  issuing  the  subpoena, 
e?  from^n^?"  *"^  *^®  Court  or  officer  before  whom  the  attendance  is 
required,  may  discharge  the  witness  from  an  arrest  made 
in  violation  of  Section  979.  If  the  Court  have  adjourned 
before  the  arrest,  or  before  application  for  the  discharge, 
a  Judge  of  the  Court  or  a  Probate  Judge  may  grant  the 
discharge. 


raOCKEDIKGS   TO  PERPETTATE  TTOmiOTTT.  223 

Sbo.  983.    An  offer  in  writing  to  pay  a  particular  sum  An  oflfer  equiT- 
of  money,  or  to  deliver  a  written  instrument  or  speciticder. 
personal  property,  is,  if  not  accepted,  equivalent  to  the 
actual  production  and  tender  of  tlie  money,  instrument, 
OP  property. 

Sec.  984.     Whoever  pays  money,  or  delivers  an  instru-  ''^^Tr'  ^^ 
ment  or  property,  is  entitled  to  a  receipt  tlierefor  from  ceipt 
he  person  to  whom  the  payment  or  delivery  is  made,  and 
may  demand  a  proper  signature  to  such  receipt  as  a  con- 
dition of  the  payment  or  delivery. 


CHAPTER  LXL 

PROCEEDINGS  TO  PERPETUATE  TEOTIMONT. 

filciioN  96S.  Brldenoe  may  be  perpetaated. 

968.  ICanner  of  application  for  order. 

967.  Notice  of  time  and  place  to  be  given. 

968.  Manner  of  taking  the  deposition. 
960.  Deposition  to  be  filed. 

99a    When  the  erideuoe  may  be  produced. 
90L   Effect  of  the  deposition. 

Section  985.    Tlie  testimony  of  a  witness  may  he  Evidence  may 
taken  and  perpetuated  as  provided  in  this  Chapter.  SteS^'^^^' 

Sec.  986.     The  applicant  must  produce  to  a  District  Mannerofap- 
Jndge,  or  to  a  Probate  Judge,  a  petition,  verified  by  thePjJg^^"^"  f*>' 
oath  of  the  applicant,  stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an 
action  in  a  Court  in  this  Territory,  and,  in  such  case,  the 
names  of  the  persons  whom  he  expects  will  be  adverse 
parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect 
the  title  to  property  in  which  he  is  interested,  or  to 
establish  marrie^,  descent,  heirship,  or  any  other  matter 
which  it  may  hereafter  become  material  to  establish, 
though  no  suit  may  at  the  time  be  anticipated,  or,  if 
anticipated,  he  may  not  know  the  parties  to  such  suit; 
and, 

8.  The  name  of  the  witness  to  be  examined,  his 
place  of  residence,  and  a  general  outline  of  the  facts 
expected  to  be  proved. 

The  Judge,  to  whom  such  petition  is  presented,  must 
make  an  order  allowing  the  examination,  and  designa- 
ting the  officer  before  whom  the  same  must  be  taken,  and 
prescribing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  and  reside  in  this  Territory, 
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Same.  niust  be  personally  served,  and  if  unknown,  siidi  notice 

must  be  eerved  on  the  Recorder  of  the  county  wliere  the 

Jroperty  to  be  affected  by  the  evidence  is  situated,  or  the 
uage  making  the  order  resides,  as  may  be  directed  by 
him,  and  by  pubh'cation  thereof  in  some  newspaper,  to 
be  designated  by  the  Judge,  for  the  same  period  required 
for  the  pubh'cation  of  summons.  The  Judge  must  al?** 
designate  in  his  order  the  Recorder  of  the  cx)unty  lu 
whom  tlie  depositions  must  be  returned  when  taken. 
Appo'ntee  of  Sec.  987.  The  person  appointed  by  the  Judge  to  take 
Uyo?'*"  ^^  the  depositions  is  authorized,  if  a  resident  of  this  Ter- 
ritory, on  receiving  a  copy  of  the  order  of  the  Judge,  and 
of  the  notice  prescribed  in  the  last  section,  with  proof  of 
its  personal  service  or  publication;  or,  if  a  resident 
without  the  Territory,  on  receiving  the  commission  men- 
tioned in  the  next  section,  with  proof  of  like  service  of 
publication  of  the  notice;  to  take  the  deposition  of  the 
witness  named  in  the  order  of  the  Judge,  or  in  the  com- 
mission, or,  if  more  than  one  witness  is  tiius  named,  of 
such  of  them  as  appear  before  him,  at  the  time  des- 
ignated, and  the  taking  of  the  same  may  be  continueil 
from  time  to  time. 
Mflnnerof  tak-  Sec.  988.  The  examination  must  be  by  question  aiui 
sTtfou!^  ^^'^  answer,  and  if  the  testimony  is  to  be  taken  in  another 
State  or  Territory,  it  must  be  taken  upon  a  commission 
to  be  issued  by  the  Judge  allowing  the  examination, 
under  the  seal  of  the  Court  of  which  he  is  Judge,  and 
upon  interrogatories,  to  be  'settled  in  the  same  manner 
as  in  cases  of  depositons  taken  imder  commission  in 
pending  actions,  unless  the  parties  expectant,  if  known, 
otherwise  a^ree.  If  such  parties  are  unknown,  notice  of 
the  settlement  of  the  interrogatories  shall  be  published 
in  some  newspaper  for  such  time  as  the  Judge  may  de- 
signate. The  deposition,  when  completed,  must  be 
carefully  read  to  and  subscribed  by  the  witness,  then 
certified  by  the  officer  or  person  taking  the  same,  and 
shall  then  be  sealed  up  and  delivered  or  transmitted  to 
the  Recorder  of  the  county  designated  in  the  order  of 
the  Judge  allowing  the  examination,  who  shall  file  the 
same  when  received.  The  Judge  allowing  the  examin- 
ation shall  file  with  the  Recorder  the  order  for  the 
examination,  the  petition  on  which  the  same  was  granted, 
with  proof  of  service  of  the  order  and  notice. 
Panere filed.  Sec.  989.  The  petition  and  order,  and  papers  filed  by 
evide^nce?*®  the  Judge,  as  provided  in  the  last  section,  or  a  certified 
copy  thereof,  ^ve  prima  facie  evidence  of  the  facts  stated 
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tlierein  to  show  compliance  with  the  provisions  of  this 
chapter. 

Skc.  990.  If  a  trial  be  had  between  the  parties  named  J^^n  **»«  «Ji- 
in  t lie  petition  as  parties  expectant,  or  their  successors  produced. 
in  interest,  or  between  any  parties  wlierein  it  may  be 
material  to  establish  the  facts  which  snch  depositions 
provOj  or  tend  to  prove,  upon  proof  of  the  death,  or  in- 
sanity of  the  witness,  or  that  they  cannot  be  found,  or 
are  unable,  by  reason  of  age  or  otner  infirmity,  to  give 
their  testimony,  the  depositions  or  copies  thereof  may 
be  nsed  by  either  party,  subject  to  all  legal  objections; 
but  if  the  parties  attend  at  the  examination,  no  objec- 
tion to  the  tbrin  of  an  interrogatory  can  be  made  at  the 
trial,  unless  the  same  was  stated  at  the  examination. 

Skc.  991.  The  deposition  so  taken  and  read  in  evi-  Effect  of  the 
dence  has  the  same  effect  as  the  oral  testimony  or  tlie 
witness,  and  no  other,  and  every  objection  to  tlie  wit- 
ness, or  to  the  relevancy  of  any  question  put  to  him, 
or  of  any  answer  given  by  him,  may  be  made  in  the 
same  manner  as  if  he  were  examined  orally  at  the  trial. 


CHAPTER  LXIL 

ADMINISTRATION  OP  OATHS  AND  AFFIRMATIONS. 

Sbctioh  992.  Judicial  and  certain  offlceis  authorized  to  administer  oatha. 

998.  Form  of  ordinary  oath  to  a  witness. 

994.  Form  may  be  varied  to  suit  witness*  belief. 

9S&.  Same. 

990.  Any  person  who  prefers  it  may  declare  or  affirm. 

Section  992.    Every  Court,  every  Jndge,  or  Clerk  of  Judicial  and 
any  Court,  every  Justice,  and  every  Notary  Public,  and  SSoforised^ 
every  oflScer  or  person  authorized  to  take  testimony  injjgif**'®' 
any  action  or  proceeding,  or  to  decide  upon  evidence,  has 
power  to  administer  oaths  or  aiBrmations. 

Sec.  993.     An  oath,  or  affirmation,  in  an  action  or  pro-  porm  of  ordi- 
ceeding,  may  be  administered  as  follows,  the  person  who  °^[J^^^  *°  • 
swears,  or  affirms,  expressing  his  assent  when  addressed 
in   the  following  form  :     "  You  do  solemnly  swear  (or 
affirm,  as  the  case  may  be),  tliat  the  evidence  yon  shall 

give  in  this  issue  (or  matter),  pending  between and 

,  shall  be  the  truth,  the  whole  truth,  and  nothing 

but  the  truth,  so  help  you  God." 

Sec.  994.     Whenever  the  Coni't  before  which  a  person  F*.rm  may  be 
is  ottiered  as  a  witness  is  satisfied  that  he  has  a  peculiar^^fj^^^^/i^^f 
mode  of  swearing,  connected  with  or  in  addition  to  the 
15 
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nsual  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  Conrt  may,  in  its  discre- 
tion, adopt  that  mode, 
sune.  Sec.  995.     When  a  person  is  sworn  who  belieyes  in 

any  other  than  the  Christian  religion,  he  may  be  sworn 
according  to  the  peculiar  ceremonies  of  his  religion,  if 
there  be  any  such. 
Anypenon         Seo.  996.     Any  Dcrson  who  desires  it  may,  at  his 
may  Seciure^or  option,  instead  of  taking  an  oath  make  his  solemn  afiirma- 
affiim*  tiQn  or  declaration,  by  assenting,  when  addressed,  in  the 

following  form:     ^^lon  do  solemnly  affirm  (or  declare) 
that,"  etc.,  as  in  Section  993. 


PROCEEDINGS  IN  CRIMINAL  CASES, 


AN  ACT 

TO  AMEND  AN  ACT  ENTITLED  AN  ACT  TO  REGULATE 
PROCEEDINGS  IN  CRIMINAL  CASES  IN  THE^COURTS 
OP  JUSTICE  IN  THE  TERRITORY  OP  IDAHO,  AP- 
PROVED JANUARY  14,  1875. 

JBe  it  enacted  by  the  LeaisUUive  Assembly  of  the  Terri* 

tory  of  Idalw^  as  follows  : 

Seo.  1.     Sections    one    linndred    and     ninety-three,  gections 
one  hundred  and  ninety-four,  one  hundred  and  ninety-  repealed. 
five,  one  hundred  and  ninety -six,  one  hundred  and  nine- 
ty-seven, one  hundred   and  ninetj'-cight,  one  hundred 
and  ninety-nine  and  two  hundred  of  said  act  are  hereby 
repealed. 

Seo.    2.     Subdivision    eight    of  section    three  hun- section 
dred  and  thirty-nine  of  said  act  is  hereby  amended  so  as*"*®"^®^ 
to  read  as  follows  : 

Eighth — Having  formed  or  expressed  an  unqualified 
opinion  or  belief,  that  the  defendant  is  guilty  or  not 
guilty  of  the  offense  charged. 

Sec.  3.  Section  three  hundred  and  fiftv-six  of  said 
act  is  hereby  amended  so  as  to  read  as  follows  : 

If  the  indictment  is  for  an  offense  punishable  with  indictaient 
death,  two  ccmnsel  on  eacli  side  may  argue  the  cause  to 
the  inry  :     If  it  is  for  another  offense  the  Court  may,  in 
its  discretion,  restrict  the  argument  to  one  counsel  on 
each  side. 

Seo.  4.  Section  three  hundred  and  seventy-seven 
of  said  act  is  hereby  amended  so  as  to  read  as  follows: 

The  jury  sworn  to  try  an  indictment  tor  any  offense,  jury, 
except  murder,  may  at  any  time  during  the  trial,  before 
the  submission  of  the  cause,  in  the  discretion  of  the 
Ck>urt,  be  permitted  to  separate,  or  they  may  be  kept 
together,  in  charge  of  a  proper  officer.  In  case  the 
Court  orders  the  jury  to  be  kept  together,  the  Sheriff 
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mn8t  provide  a  suitable  place  for  the  board  and  lodgiii^c 
of  the  jury,  at  the  expense  of  the  count}',  and  at  each 
recess  and  adjourn  men  t,  the  officer  must  be  sworn  to 
keep  the  jury  together  until  tlie  next  meeting  of  the 
Court;  to  suffer  no  person  to  speak  to  or  C/Ommunicate 
with  them,  or  either  of  them,  nor  to  do  so  liimself,  on 
any  subject  connected  with  the  trial,  and  to  return  them 
into  Court  at  the  next  meeting  thereof.  In  all  trials  for 
murder,  the  jury  must  be  kept  together. 

Sec.  5.  Sec\ion  six  hundred  and  sixty-five  of  said 
act  is  hereby  amended  so  as  to  read  as  follows  : 

Except  in  cases  wherein  it  is  otherwise  expressly 
authorized  by  law,  all  fines  and  forfeitures  collected  in 
any  Court  must,  without  any  deduction  of  costs,  be  paid 
into  the  County  Treasury  of  the  County  in  which  the 
Court  is  held. 

Sbo.  6.  Section  six  hundred  and  seventy-five  of  said 
act  is  hereby  amended  so  as  to  read  as  follows: 

When  a  judgment  is  rendered  in  any  Court  imposincr 
a  fine,  the  judgment  shall  also  be  that  the  defendant  pay 
the  costs  of  the  suit,  which  costs  shall  be  taxed  and  col- 
lected in  like  manner  as  costs  in  a  civil  action  are  taxed 
and  collected. 

Sec.  7.  Tliis  act  to  take  efiect  and  be  in  force  from 
and  after  12  o'clock  M.,  May  2l8t,  A.  D.  1881. 

Approved  January  22, 1881. 


Ju^lgmoiit 
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AN   ACT 

TO  AMEND  SECTION  FIVE  HUNDRED  AND  THIRTT-NINK 
OF  AN  ACT  ENTITED  "AN  ACT  TO  REGULATE  PRO- 
CEEDINGS IN  CRIMINAL  CASES  IN  THE  COURTS  OP 
JUSTICE  IN  THE  TERRITORY  OF  IDAHO."  APPROV- 
ED JANUARY  14,  1875. 

Be  it  enacted  by  the  Legislative  Aasembly  of  the  Terri- 
tory oj^  Idaho  J  as /olio  we: 

Section  1.    Section  five  hundred  and  thirty-nine  of 
said  act  is  amended  to  read  as  follows: 

Sec.  539.    When  a  person  shall  attend  before  a  grand 
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inrv.or  the  District  Court,  as  a  witness  on  behalf  of  thewiioogeof 
people,  upon  a  subpoena,  or  in  pursuance  oi  a  recogniz- 
ance, such  person  snail  receive   the  sum  of  twenty-five 
cents  a  mile  one  way  for  each  mile  actually  traveled,  but 
no  person  shall  receive  more  than  one  mileage  under  this 
section,  at  one  lerm   of  the   District  Court;   and  such 
person  shall  also  receive  one  dollar  per  day  for  each  Per  diem  or 
day's  actual  attendance  as  such  witness.     Such  mileage^*  ri^mtm. 
and  per  diem  shall  be  paid  out  of  the  County  Treasury  payment 
of  the  county  where  such  District  Court  is  held,  upon 
the  certificate  of  the  Clerk  of  said  Court 

Sec.  2.    This  act  shall  take  eflfect  and  be  in  force 
from  and  after  its  passage. 

Approved  February  10th,  1881. 


CRIMES  AND  PUNISHMENTS. 


jVtv  act 

to  amend  an  act  entitled  "  an  act  concerning 
crimes  and  punishments."  approved  january 

14,  1875. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Terri- 

tory  of  Idaho ^  a^  follows: 

Section  1.    That  section  68  of  the  above  entitled  act 
be  amended  so  as  to  read  as  follows: 

Sec.  68.    Every  person,  who  shall  mark  or  l^rand,  g^^*«<Jjj«^|[^' 
alter  or  deface  the  mark  or  brand  of  any  horse,  mare,  colt,  etc.,  and  pen- 
jack.  Jennie,  mule,  or  any  one  or  more  head  of  neat  cat-*"^*'^'* 
tie  cr  sheep,  goat,  ho^,  sboat,  or  pig,  not  his  or  her  own 
property,  bnt  belonging  to  s«jme  other  person,  or  cause 
the  same  to  be  done,  with  intent  thereby  to  steal  the 
same,  or  to  prevent  identification  thereof  by  the  true 
owner,  shall,  on  conviction  thereof,  be  punished  by  a  fine 
of  not  less  than  twenty -five  dollars,  nor  more  than  one 
hundred  dollars,  or  by  imprisonment  in  the  connty  jail 
not  exceeding  six  months,  or  by  both  such  fine  and  im- 
prisonment. 

Seo.  2.    This  act  to  take  effect  and  be  in  force  from 
and  after  its  passa<^e. 

Approved  Feb.  9,  1881. 
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REVENUE— COUNTY    AND    TERRITO- 
RIAL. 


AN  ACT 

TO  AMEND  AN  ACT  ENTITLED,  "  AN  ACT  TO  PROVIDE  A 
UNIFORM  SYSTEM  OF  TERRITORIAL  AND  COUNTY 
REVENUE,  AND  FOR  THE  ASSESSING  AND  COLLECT- 
ING THE  SAME."    APPROVED  JANUARY  15,  1875. 

*JSe  it  enacted  by  the  Leahlative  Assembly  of  the  Terri- 
tory of  laaho^  as  follows  : 

Section  1.    That  section  one  of  Baid  act  be  amended 
fio  as  to  read  as  follows: 
Xmeadmentto     Sbo.  1.     An   annual   ad  valorem  tax  of  forty  cente 
^^  upon  each  one  hundred  dollars  valne  of  taxable  property 

for  Territorial  purposes,  upon  the  assessed  value  of  aJ! 
property  in  this  Territory,  not  by  said  act  exempted  from 
taxation,  is  hereby  levied  and  directed  to  be  collected 
and  paid;  and  upon  the  same  property  the  Board  of 
County  Commissioners  of  each  County  is  also  hereby 
authorized  and  empowered  to  levy  and  collect  annually, 
a  tax  for  County  expenditures  not  exceeding  one  hundred 
and  fifty  cents  on  each  one  hundred  dollars  of  taxable 
property;  and  upon  the  same  property  the  Board  of 
County  Commissioners  of  each  County  of  this  Territory, 
is  also  hereby  authorized  and  empowered  to  levy  and  col- 
lect annually,  if  they  deem  necessary,  a  tax  of  twenty- 
'five  cents  on  each  one  hundred  dollars  taxable  prop- 
erty, not  by  said  act  exempted  from  taxation,  to  be  ex- 
pended for  the  repair  and  construction  of  bridges  within 
the  County,  as  the  Board  of  County  Commissioners  may 
order  and  direct:  and  upon  the  same  property  the  Board 
of  County  Commissioners  of  each  County  is  also  hereby 
anthorized  and  empowered  to  levy  and  collect  annually, 
such  additional  and  special  taxes  as  the  laws  of  this  Ter- 
ritory may  authorize  and  require  them  to  levy  and  cal- 
lect;     Providcdy  however,  that  whenever  the  Board  of 
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Comity  Commissioners  levy  any  tax,  they  shall  cause  same, 
such  levy  to  be  entered  on  the  record  of  their  proceed- 
ings, and  shall  direct  their  Clerk  to  deliver  a  certified 
copy  thereof  to  the  Assessor,  Tax  Collector,  Auditor  and 
Treasurer,  each  of  whom  shall  file  said  copy  in  his  office; 
Pramded^  that  the  County  Commissioners  of  the  Coun- 
ties of  Cassia  and  Alturas  are  authorized  and  empowered 
to  levy  and  collect  annually  a  tax  for  County  expendi- 
tures not  to  exceed  one  hundred  and  seventy-five  cents 
on  each  one  hundi*ed  dollars  taxable  propert3\ 

Sec.  2.    This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

Approved  January  28,  1881. 


KEVENUE  LAW. 


AN     A.OT 

TO  AMEND  SECTION  56  OF  AN  ACT  ENTITLED  "AN  ACT  TO 
PROVIDE  A  UNIFORM  SYSTEM  OF  TERRITORIAL  AND 
COUNTY  REVENUE,  AND  FOR  THE  ASSESSING  AND 
COLLECTING  OF  THE  SAME."  APPROVED  JANUARY 
15,  18  75. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Ter- 
ritory of  Idaho ^  as  follows: 

Section  1.    That  Section  56  of  an  act  entitled,  "An  section 
Act    to  provide  a  uniform  bvstem  of   Territorial   and  **"*^******^- 
County  Kevenueand  for  tlie  assessment  and  collection  of 
the    same,"  approved    January  15th,   1875,  be  and  is 
amended  to  read  as  follows: 

Sec.  56.  Before  satisfaction  be  entered  upon  any 
mortgage  or  lien,  or  any  release  of  any  mortgage  or  lien, 
other  tlian  mortgages  given  to  secure  the  purcliase  money 
of  the  property  mortgaged,  be  recorded,  or  filed  for  rec- 
ord, in  the  several  County  Recorders'  oflSces  of  this  Ter- 
ritor}',  the  County  Recorder  shall  be  satisfied  by  aflSda- 
vit  reduced  to  writing,  either  taken  before  him,  or  any 
officer  authorized  to  administer  oaths,  which  afiidavit  may 
be  made  by  the  mortgagee  or  the  person  holding  sucn 
mortgage  or  lien,  or  liis,  or  their  agent  or  attorney,  and 
which  shall  be  filed  in  said  Conntv   Recorder's  office. 
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Affidavit  as  to  Said   affidavit  shall  be  sabBtantially  in   the  followiiisc 

payment  of       r  "  *^ 

taxes  on  mort-  lOrill  • 

*"•*••  I  do  solemly  swear,  or  affirm,  that  all  taxes  for  Terri- 

torial or  County  purposes  assessed  on   the  mortgage,  or 
debt  secui*ed  by  this  mortga2^,  or  lien,  had  been  paid. 
And  if  any  person  shall  knowmgly  swear  falsely  in  mak- 
ing such  aindavit,  he  shall  be  deemed  guilt)"  of  perjury 
and  punished  accordingly;  but  if  any  County  Recorder 
shall  enter  or  permit  to  be  entered  satisfaction  without 
Entry  ofmis-  the  filing  of  sucli  affidavit,  he  shall  be  liable  on  his  official 
affidavu  is  to"*  boud  to  pay  the  County  the  sum  of  five  hundred  dollars, 
g^nicnt  oi      which   may  be  recovered  by  an  action,  which  it  shall  be 
the  duty  of  the  prosecuting  or  District  Attorney  to  pros- 
ecute, and  he  shall  have  for  each  prosecution  twenty-five 
per  centum  of  the  amount  recovered. 

Sec.  2.     This  Act  to  take  effect  and  be  in  force  from 
and  after  its  passage. 
Approved  December  30,1880. 


Licente. 


KEVENUE. 


-A.1V  A.OX 

TO  AMEND  SECTION  76  OF  THE  REVENUE  LAW. 

JBe  it  enacted  hy  the  Leaislative  Assembly  of  the  Terri- 
tory ofldaho^  as  follows: 

Section  1.  Section  seventj'-six  of  an  act  entitled  **  An 
act  to  provide  a  uniform  and  system  of  Territorial  and 
County  Revenue,  and  for  the  assessing  and  collecting 
the  same,"  approved  January  16,  1875,  shall  be  •  so 
amended  as  to  read  as  follows:  Section  76.  Every  }>er- 
son  who  has  a  fixed  place  of  business,  who  may  deal  in 
goods,  wares,  or  merchandise,  wines  or  distilled  liquors, 
except  the  agricultural  productions  of  the  Territory 
(when  sold  by  producers  tnereof ),  and  except  such  as  are 
sold  by  auctioneers  under  license  according  to  law,  shall 
)ay  quarterly  an  amount  of  money  for  license  as  required 
>y  the  class  in  which  such  person  is  placed,  by  the  tax 
collector  of  the  county,  under  the  provisions  of  the  suc- 
ceeding section;  Provided  always^  that  nothing  herein 
Li^ug"  *n  p**- shall  be  so  construed  as  to  extenato  physicians,  apothe- 
caries, or  chemists,  as  to  any  wines  or  spirituous  liquors 
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which  they  may  use  in  the  preparation  or  conipoundiiigsame. 
of  medicines,  or  selling  the  same  for  medicinal  or  me- 
chanical purposes. 

Sec.  2.     This  act  shall  take  effect  and  be  in   force 
from  and  after  its  passage. 

Approved  February  10, 1881. 


REVENXJE— COUNTY     AND      TEERITO 

RIAL, 


AN  A.orr 

TO  AMEND  AN  ACT  ENTITLED  "AN  ACT  TO  PROVIDE  A 
UNIFORM  SYSTEM  OF  TERRITORIAL  AND  COUNTY 
REVENUE.  AND  FOR  THE  ASSESSING  AND  COLLECT- 
ING THE  SAME/'    APPROVED  JANURAY  15.  1875. 

Be  it  enacted  hy  the  Legislative  Assemily  of  the  Terri- 
tory of  Idaho  J  aefollowe: 

SEcrrioN  1.     Section    seventy-seven    of   said    act    is 
amended  to  read  as  follows: 

Seo.  77.  Every  person  who  shall  sell  or  vend  any  License  for 
sroods,  wares  or  merchandise,  or  wines,  or  distilled  ^"^^^omT" 
h'quors,  drugs  or  medicines,  jewelry  or  wares  of  precious 
iTsetals;  and  persons  who  keep  horses  or  mules,  and  car- 
riages or  other  vehicles  for  rent  or  hire,  or  run  omnibus- 
es, coaches,  cabs  or  hacks,  for  hire  or  transportation,  ex- 
cept staores  transporting  United  States  mails,  and  except 
tnnles,  horses,  or  animals  used  in  transportation  of 
(i:oods,  shall  obtain  from  the  tax  collector  of  the  county 
in  wliich  such  business  may  be  transacted,  for  each  of 
the  branches  of  business  in  this  and  the  preceding  sec- 
tion enumerated,  a  license  for  the  trans^action  ot  that 
business,  at  the  following  rates,  to-wit: 

All  persons  dealing  as  aforesaid,  shall  be  classed  ac- 
cording to  the  average  monthly  sale  or  sales  effected,  in 
the  following  manner — that  is  to  say:  Those  who  are 
estimated  to  make  average  monthly  sales  to  the  amount 
of  twenty  thousand  dollars  or  more,  shall  constitute  the 
iirst  class;  of  ten  thousand  dollars,  and  less  than  twenty  First  ci am. 
thousand  dollars,  shall  constitute  the  second  class;  of  fivcsjc  udcioai. 
thousand  dollars,  and  less  than    ten    thousand  dollars, 
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Thirdci4ia^      filiall  Ci>nstitute  the  third  class;  of  two  thousand  five  hini- 
dred  dollars,  and  less  than  five  thousand  dollars,  shnll 

Fourth  cUuB.    constitute  the  fourth  class;  of  one  thousand  dollars,  aud 
less  than  two  thousand  five  hundred  dollars,  shall  con- 

Fifth  ci««a.      stitute  the  fifth  class;  of  five  hundred  dollars,  and  less 

Sixth  class,      than   one  thousand  dollars,  shall   constitute   the  sixth 
class;  of  three  hundred  dollars,  and  less  than  five  hun- 

seventhciaa  dred  dollars,  shall  constitute  the  seventh  class;  of  two 
hundred  dollars,  and  less  than  three  hundred   dollars, 

Eighth  cisas.    ghall  Constitute  the  eighth  class;  of  one  hundred  dollars, 
and  less  than  two  hundred  dollars,  shall  constitute  the 

Ninth  daai      ninth  class;  of  all  amounts  under  one  hundred  dollars. 

Tenth  class,     the  t^uth  class.     The  license  for  the  first  class  shall  be 
ffiven  upon  the  payment  of  twenty-five  dollars  per  month; 

HceMel^  tor  the  second  class  twenty  dollars  per  month;  for  the 

third  class  fifteen  dollars  per  month ;  for  the  fourth  class 
ten  dollars  per  month;  for  the  fifth  class  eight  dollars  per 
month;  for  the  sixth  class  six  dollars  per  month;  for  tlie 
seventh  class  four  dollars  per  month;  for  the  eighth  class 
three  dollars  per  month;  tor  the  ninth  class  two  dollars 
per  month;  for  the  tenth  class  one  dollar  per  month. 

Sale  of  uquora.  Provided,  that  the  sale  of  liquors  and  wines,  by  persons 
licensed  under  this  section  shall  not  be  in  less  quantities 
than  one  quart;  and  no  license  shall  be  issued  for  a  leas 
time  than  three  months;  and  every  person  required  by 
this  act,  or  the  act  to  which  this  is  amendatory,  to  obtain 
a  license,  where  the  amount  or  class  of  the  license  is 
regulated  by  the  amount  or  average  amount  of  monthly 
or  quarterly  business  or  sales,  shall,  before  any  such  li- 
cense shall  be  issued  to  him,  take  and  subscribe  an  affidavit 
before  the  tax  collector,  or  otlier  officer  issuing  such 
license,  stating  the  total  amount  of  business  done  or 
^ales  made  by  him,  or  the  firm  or  company  of  which  he 
is  a  member,  or  for  which  he  desires  a  license,  during 
the  last  preceding  quarter,  and  such  affidavit  shall  be 
preserved  in  the  office  of  the  license  collector,  and  if  such 
amount  is  greater  than  the  arfiount  for  which  such  per- 

Additional       son,  firm  or  company  procured  a  license  for  such  preced- 

iicenae.  j^^^  quarter,  such  person,  firm  or  company,  shall  pay  for 

and  procure  a  license  for  such  precediuir  quarter,  accord- 
ing to  his  or  their  actual  business  or  sales,  in  addition  to 
the  license  theretofore  ]»rocured,  before  such  person,  firm 
or  company  shall  receive  any  license  for  the  current  or 
succeeoing  quarter;  but  this  section  shall  not  relieve  any 
person,  firm  or  company  from  the  penalties  imposed  by 
section  eighty-four,  or  by  any  other  provision  of  law;  and 
if  any  person  in  making  such  affidavit  shall   willfully 
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swear  falsely,  he  sball,  upon  conviction,  suffer  the  pains  som?. 
and  penalties  of  perjury. 

Skc.  2.    This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  10,  1881. 


KEVENUE— TERRITORIAL  AND 

COUNTY. 


AN  A.OT 

TO  REGULATE  THE  MANNER  OP   COLLECTING  TERRITO- 
RIAL AND  COUNTY  REVENUE  IN  IDAHO  TERRITORY. 

Be  it  enacted  hy  the  Legislative  Asaemhly  of  the  Terri- 
tory of  Idaho  y  as  follows: 

Section  1.     The  assessor  shall  be  ex-offlcio  tax  collec-  Tax  collector, 
tor,  and  he  is  hereby  authorized  and   empowered  to  re- 
ceive, and  collect  all  per  capita  or  poll  taxes,  and   all 
taxes  to  be  collected  on  real  and  personal  propertj'^  as 

f)rovided  by  law;  and  he  shall  have  the  powers  provided 
)y  law,  and  hereinafter  provided  to  enforce  the  collec- 
tion and  payment  of  taxes,  and  he  shall  pursue  the  same 
course,  when  not  inconsistent  with  this  act,  as  is  provided 
iit  the  general  revenue  act  of  the  Territory  to  be  pur- 
sued by  the  sheriff  as  tax  collector.  The  assessor  siiall 
l>e  allowed  as  full  compensation  for  his  services,  and  the  compciuation. 
services  of  his  deputies  as  assessor  and  tax  collector,  tif- 
teen  per  centum  of  all  poll  taxes  collected,  and  seven  (7) 
per  centum  of  all  other  taxes  by  him  collected,  except 
school  taxes,  to  be  paid  quarterly  oat  of  the  county  treas- 
ury, and  the  assessor  shall  receive  no  additional  percen- 
tage or  compensation  for  the  subsequent  assessment,  or 
the  collection  of  the  taxes  thereon;  Provided^  That  the 
sheriff  shall  continue  to  be  the  collector  of  all  Territorial,  Territorial  ' 
county  and  miscellaneous  licenses,  except  municipal  H,  "<^«n«*- 
censes,  and  all  laws  applicable  thereto  are  continued  in 
torce  as  far  as  relates  to  the  collection  of  such  licenses. 

Sec.  2.     The  board  of  Oountv  Commissioners  of  each 
county  shall  require  of  the  assessor  a  bond  as  tax  collec- 
tor, in  any  sum  not  to  exceed  fifteen  thousand  dollars  nor  Bond  ofiax 
less  than  five  thousand  dollars,  for  the  faithful  per  orm-  «>"<^^'- 


I 

236  BBTBNITS. 

&>ame,  ance  of  his  duties  as  tax  collector;  and  it  is  herebv  made 

the  duty  of  the  tax  collector  to  pay  over  to  the  county 
treasurer,  at  least  once  in  four  weeks,  all  tax  moneys  in 
his  possession,  taking  the  treasurer's  receipt  for  tlie  same. 
Sec.  3.  All  laws  or  parts  of  laws  of  this  Territory, 
providing  for  the  collection  of  taxes,  now  in  force,  and 
not  in  conflict  with  this  act,  shall  be,  and  the  same  are 
hereby  made  applicable  to  the  assessor;  and  the  auditor 
of  each  county  shall  deliver  the  assessment  roll,  and  the 
subsequent  assessment  roll,  and  the  delinquent  tax  list  to 
the  assessor,  at  the  same  times  respectively  that  he  is  now 
required  to  deliver  the  same  to  the  sheriff  and  district 
attorney  respectively. 

Sec.  4.  On  the  second  Monday  of  November  in  each 
year,  the  tax  collector  shall,  at  the  close  of  his  official 
business  on  that  day,  enter  upon  the  assessment  i-oll  a 
statement  that  he  has  made  a  levy  upon  all  the  property 
therein  assessed,  the  taxes  upon  which  nave  not  been 
paid,  and  shall  in)mediately  ascertain  the  total  amonnt 
of  taxes  then  delinquent,  and  file  in  the  office  of  the 
auditor  a  statement  of  said  amount,  verified  by  the  oath 
of  himself,  or  deputy,  and  shall  proceed  to  make  out  and 

DeUnquent  tile  it)  the  ofiice  of  the  auditor  a  list  of  all  persons  and 
•  property  then  owing  any  taxes,  verified  by  the  oath  of 
himselt'or  deputy,  which  list  shall  be  completed  by  the 
third  Monday  of  November,  and  shall  be  known  as  the 
delinquent  list;  and  to  enable  the  tax  collector  to  make 
out  said  list,  no  taxes  shall  be  received  by  him  on  the 
assessment  roll  after  making  the  entry  provided  for  in 
this  section. 

Sec.  6.  On  or  before  the  fourth  Monday  in  November 
the  tax  collector  shall  cause  the  delinquent  list  mentioned 
in  section  four  to  be  published,  giving  in  said  publica- 
tion the  name  of  the  owner  (when  known)  of  all  real 
estate,  of  all  the  improvements,  together  with  sneh  a 
condensed  description  of  the  property  that  it  may  be 
easily  known,  and  also  a  similar  condensed  description 
of  any  real  estate  or  improvements  assessed  to  unknown 
owners,  and  also  the  name  of  every  party  delinquent  for 
any  tax  or  personal  property,  and  also  opposite  each  name 
or  description  give  the  amount  of  taxes^including  the  costs, 
due  from  each  delinquent  person  or  property,  which  shall 

Notice  of  snio.  l)e  one  dollar  for  each  name  or  assessment  of  property,  in 
addition  to  the  fifteen  per  cent,  hereinafter  provided;  all 
of  which  costs  and  percentage  shall  be  paid  into  the 
county  treasury.  The  publication  by  this  section  required 
shall  be  made  by  one  insertion  one  time  a  week  for  thi'ce 
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BiiccesBive  weeks,  in  any  newspaper  published  in  said  sameu 
county,  or  a  supplement  thereof,  or,  if  so  directed  by  the 
board  of  county  commissioners,  by  posting  up  a  written 
or  printed  copy  of  said  list,  in  at  least  three  conspicuous 
public  places  in  the  county.  Said  publication  sliall  also 
designate  the  time  and  place  of  commencing  the  sale, 
which  time  shall  not  be  less  than  twenty-one  days  from 
the  first  appearance  of  the  publication,  and  the  place  of 
fiale  shall  l>e  in  front  of  the  county  court  house.  On  the 
day  and  at  the  place  fixed  for  tlie  final  sale,or  on  some  sub- 
Beqnentday  to  which  he  may  have  postponed  it,  of  which 
he  shall  give  due  notice,  the  tax  collector  shall,  between 
the  hours  of  ten  o'clock  a.  m.  and  three  o'clock  p.  h., 
commence  to  sell  the  real  estate  and  improvement:^  ad- 
vertised, and  upon  which  the  taxes  and  costs  have  not 
been  paid,  commencing  at  the  head  of  the  list  and  con- 
tinuing it  alphabetically  through,  unless  the  sale  is  ad- 
jonrned  until  another  day;  and  power  is  hereby  «iiven 
to  the  tax  collector  to  postpone  the  day  of  commencing 
the  sale,  and  to  postpone  the  sale  from  day  to  day  after 
it  has  been  commenced,  if  he  deems  best  for  the  interests 
of  the  Territory  and  county,  or  if  the  tax-payers  will  be  sale  of  prop- 
served  by  such  postponement;  Provided^  however^  The*^^^' 
whole  sale  of  real  estate  or  improvements  shall  be  com^ 
pleted  within  two  weeks  from  the  day  first  fixed  as  the 
day  of  sale.  The  owner  in  the  possession,  or  the  pos* 
sessor  of  any  real  estate  offered  for  taxes  due  by  him, 
may  designate  in  writing  to  the  tax  collector,  prior  to 
the  commencement  of  the  sale,  what  portion  of  the  prop- 
erty he  wishes  bid  on,  if  any  person  is  willing  to  take 
less  than  the  whole;  but  if  the  owner  in  possession  or 
possessor  does  not  so  designate,  then  the  tax  collector  . 
shall  designate,  and  the  person  who  will  take  the  least 
quantity  or  smallest  part  of  the  land,  or,  in  ca.^e  an  undi- 
vided interest  is  assessed,  then  the  smallest  portion  of 
snch  interest,  and  pay  the  taxes  and  costs  due,  including 
one  dollar,  which  the  tax  collector  shall  be  entitled  to  r<^- 
ccive  for  a  duplicate  certificate  of  sale,  shall  be  declare  i 
to  be  the  purchaser,  and  he  shall  pay  the  taxes  and 
costs  thereon  before  10  o'clock  a.  m.,  the  following  day, 
or  "the  property  shall,  on  the  next  day  before  the  regular 
list  is  commenced,  be  again  put  up  and  sold,  as  though 
it  had  not  been  offered;  and  any  person  bidding  oft" any 
property  and  not  taking  it  shall  be  excluded  from  again 
bidding  on  any  property  advertised  in  the  delinquent 
list. 

Seo.  6.    In  all  cases  when  snch  property  is  real  or 
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fixed,  the  sale  shall  be  at  the  conrt  house  door;  in  all  other 
cases  it  shall  be  the  duty  of  the  tax  collector  to  seize  any 
riaoe  of  Mie.  property  whatever  belonoring  to  the  delinqnent,  and  sell 
so  much  thereof  as  may  be  necessary  to  pay  taxes  and 
costs.  If  any  real  estate  or  the  improvements  thereon 
cannot  be  sold  for  the  amoimt  of  taxes  and  charges  due 
thereon,  it  shall  be  passed  over  for  the  time  being,  but 
shall,  before  the  close  of  the  sale,  be  re-offered  for  sale; 
and  if  the  same  cannot  be  sold  for  the  amount  aforesaid, 
the  clerk  of  the  board  of  county  commissioners  sliall  bid 
off  the  same  for  the  county  for  such  amount;  and  all  such 
real  estate  or  the  improvements  thereon  so  bid  off  for 
the  county  shall  continue  liable  to  be  taxed  in  the  same 
manner  as  if  they  were  owned  by  individuals,  and  such 
taxes  and  charges  thereon  shall  be  a  lien  on  such  real 
estate  or  improvements,  and  shall  be  paid  out  of  the 
county  treasury,  while  such  lands  belong  to  the  county, 
but  no  lands  so  bid  off  for  the  county  shall  be  offered 
for  sale  for  any  tax  levied  thereon  subsequent  to  such  bid 
until  it  shall  have  been  redeemed,  or  shall  be  sold  by  the 
county.  When  such  real  estate  or  improvements  so  bid 
off  for  the  county  shall  not  be  redeemed  as  provided  by 
law,  the  tax  collector  shall  execute  to  the  county  in  his 
official  name,  a  deed  of  release  therefor,  witnessed  and 
acknowledged  in  like  manner  as  deeds  to  individuals, 
which  shall  have  the  same  force  and  effect  as  convey- 
ances executed  to  individuals  for  real  estate  and  improve- 
ments sold  for  taxes. 

Sec.  7.  At  any  time  after  the  third  Monday  in 
November,  and  before  the  sale  of  the  property  of  any 
delinqnent  tax -payer,  he  may  pay  the  taxes  due  thereon, 
toother  with  lifteen  per  cent,  aditional. 

DEO.  8.  After  receiving  the  taxes  and  costs  for  any 
property  sold,  the  tax  collector  shall  issue  to  the  pur- 
chaser a  certificate  that  he  has  sold  such  property, 
(describing  it)  specifying  the  amount  of  taxes  and  costs, 
and  that  tne  same  was  sold  for  the  payment  of  delinquent 
taxes  for  the  year  18 — ,  dating  such  certificate  on  the 
day  of  sale. 

8eo.  9.  The  purchaser  shall  file  such  certificate  in 
the  office  of  the  county  recorder,  and  it  shall  constitute 
a  valid  lien  against  the  property  specified  therein,  and 
shall  entitle  the  purchaser,  at  the  expiration  of  the  time 
specified  by  law  within  which  such  property  may  be 
redeemed,  to  a  deed,  which  the  tax  collector  shall  offi- 
cially execute,  and  for  which  the  tax  collector  shall  receive 


Ccrtifimte  of 


Deed  for 
property. 
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from   the  purchaser  the  sum  of  two  dollars  and  fifty 
cents. 

Ssa  10.  All  property  so  sold  for  delinquent  taxes 
may  be  redeemed  by  any  person  interested  therein,  as  in 
this  act  provided,  by  paying  to  the  purchaser,  or  deposit- 
ing witli  the  tax  collector  for  him  the  amount  of  taxes- 
and  costs,  and  the  additional  percentage  prescribed  by  Redemption  of 
this  act ;  in  which  case  the  tax  collector  shall  mark  the 
word  "  redeemed,"  the  date,  and  by  whom  redeemed, 
across  the  certificate  on  file  in  the  reconier's  office,  and 
also  mark  the  word  ^*  redeemed,"  on  the  assessment  roll, 
for  which  services  the  tax  collector  shall  receive  from 
the  redemptioner  the  sum  of  one  dollar. 

Sbc.  11.  Said  delinquent  list,  or  copy  thereof,  certi- 
fied by  the  county  auditor,  showing  unpaid  taxes  against 
any  person  or  property,  shall  h^  prima  facie  evidence  in 
any  court  to  prove  the  assessment,  the  property  assessed, 
the  delinquency,  the  amount  of  taxes  due  and  unpaid, 
and  that  all  the  forms  of  law  in  relation  to  the 
assessment  and  levy  of  such  taxes  have  been  com- 
plied with. 

Sec.  12.  An  act  to  establish  a  code  of  civil  procedure 
for  Idaho  Territory,  so  far  as  the  same  is  not  incon- 
sistent with  the  provisions,  of  this  act,  is  hereby  made 
applicable  to  proceedings  under  this  act:  and  any  deed 
derived  from  a  sale  of  real  property  under  this  act  shall 
be  conclusive  evidence  of  title  except  as  against  actual 
frauds,  or  prepayment  of  the  taxes  upon  which  such 
sale  was  made,  and  shall  entitle  the  holder  thereof  to  a 
writ  from  the  district  court  to  obtain  possession  of  such 


property;    Provided^  That  the  tax  collector,  in  selling 

said  property,  shall  only  sell  the  smallest  quantity  that  An^unttobe 

any  pnrcnaser  will  take  and  pay  the  taxes  and  all  costs,  ^ 

in   all  cases  to  be  designated  by  the  owner  or  possessor 

thereof,  if  present;  And  provided^  JhiHher^  That  when 

1)roperty  is  sold  belonging  to  minors,  or  persons  under 
egal  disability,  they  shall  have  until  six  months  after 
such  disability  is  removed  to  redeem  said  property  by 
paying  the  whole  amount  of  the  taxes,  and  all  subse- 
quent taxes  and  interest  paid  by  and  due  to  the  purchaser 
of  said  sale;  but  this  provision  shall  not  apply  when  the 
executor  or  administrator  of  the  estate,  or  the  father,  or, 
in  case  of  his  death,  tiie  mother  or  guardian  of  such  mi- 
nor children,  has  been  persoTially  notified  of  such  taxes 
and  sales:  And  provided^  further^  That  the  real  estate 
so  sold  for  taxes  may  be  r^eemed  from  such  sale,  as  in 
case  of  sale  upon  execution,  as  provided  in  civil  cases. 
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by  paying  to  the  tax  colle«-»tor  the  total  amount  of  taxes 
and  all  costs,  with  fifty  per  cent,  thereon ;  And  jrrovif/ed 
further^  That  if  the  same  is  paid  within  three  moutlis 
irom  the  date  of  the  certificate  of  sale,  it  shall  be  for  tlie 
total  amoant  of  the  taxes  and  all  costs,  with  twenty-five 
per  cent  thereon.  All  moneys  collected  under  tliis  act 
shall,  without  delay,  be  paid  to  the  treasurer  of  the  coun- 
ty, to  be  distributed  to  the  proper  funds;  and  each  col- 
lection and  the  date  thereof,  shall  be  entered  opposite  the 
proper  name,  or  property,  in  the  delinquent  tax  list, 
which  shall  be  open  to  public  inspection. 

Sec.  13.  The  tax  collector  shall,  on  receipt  of  any 
money  for  taxes,  enter  the  same  on  his  delinquent  list, 
opposite  the  name  of  the  person  delinquent,  or  oppo- 
site the  description  of  property;  and  shall,  on  the  tirst 
Monday  in  each  month,  after  the  time  fixed  in  this  act 
for  the  commencement  of  sales  of  the  property  of  delin- 
quent tax-payers,  pay  to  the  county  treasurer  all  moneys 
collected  by  him  for  taxes,  taking  duplicate  receipts  for 
the  amount  so  paid,  one  of  which  receipts  he  shall,  on  the 
same  day,  file  with  the  auditor,  and  shall,  at  the  same 
time,  file  with  said  auditor  a  list  of  all  sales  made  by 
him  up  to  that  date  for  taxes,  under  the  provisions  of 
this  act,  stating  therein  the  names  of  the  delinquents,  if 
known,  or,  if  unknown,  a  description  of  the  property. 
He  shall,  on  the  Saturday  next  preceding  the  first  Mon- 
day in  March  in  each  year,  pay  to  the  county  treasurer 
all  moneys  received  bvhim  for  taxes,  and  not  previously 
paid  over,  taking  duplicate  receipts  therefor,  one  of  which 
shall  be  filed  with  the  auditor,  and  shall  at  the  same  time 
file  with  the  auditor  a  list  of  all  sales  made  by  him,  and 
not  previously  filed,  as  herein  provided.  He  shall  also 
on  tne  day  last  named,  make  and  file  with  the  county 
auditor  an  aflSdavit  stating  that  he  has  paid  to  the  county 
treasurer  all  moneys  collected  by  him  lor  taxes  prior  to 
that  date  and  filed  the  receipts  therefor,  and  that  thesev- 
eral  lists  filed  by  him,  as  herein  directed,  contain  all  the 
sales  made  by  him  under  the  provisions  of  this  act.  On  the 
first  Monday  in  December  in  each  year  the  tax  collector 
shall  attend  at  the  office  of  the  county  auditor  with  the 
delinquent  list,  or  lists,  and  the  auditor  shall  then  care- 
fully compare  the  same  with  the  treasurer's  receipts  and 
statements  filed  by  the  tax  collector,  and  if  the  same  shall 
have  been  found  to  be  correct,  the  auditor  shall  give  to 
the  tax  collector  a  receipt  specifying  the  same.  Tlie  tax 
collector  shall  at  the  same  time  deliver  to  the  auditor  a 
written   statement  of  all  delinquent  taxes   upon    said 
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delinquent  list,  or  lists,  remaining  nncollecterl,  or  for  same, 
wiiicb  sales  have  not  been  made,  with  his  reason  in  detail 
for  not  being  able  to  collect  the  same,  or  for  not  making: 
sales;  and  the  auditor  shall  immediately  file  the  said 
delinquent  list,  or  lists,  and  statement,  with  the  clerk  of 
the  board  of  equalization,  and  the  board  of  equalization 
shall  revise  the  same  by  strikinor  off  such  taxes  as  cannot 
be  collected;  the  delinquent  list,  or  lists,  shall  then  be 
returned  to  the  auditor,  who  shall  note  the  changes  made, 
and  shall  then  return  the  same  to  the  tax  collector.  The 
county  auditor  shall,  in  his  next  report  to  the  territorial 
auditor,  or  controller,  state  the  amount  stricken  off  the 
delinquent  list,  or  lists,  by  the  board  of  equalization. 

Sec.  14.  This  act  shall  not  effect  any  action  or  actions  Actions 
now  pending  for  taxes  now  delinquent,  or  the  enforcement  p®^^^"«- 
of  any  judgment  now  obtained,  or  which  may  hereafter 
be  obtained,  for  any  such  taxes  now  delinquent.  The 
as  essor  shall  advertise,  and  after  twenty-one  a  ays'  notice, 
as  heretofore  provided,  sell  all  property  upon  which  there 
is  a  lien  tor  delinquent  taxes,  which  attacned  prior  to  the 
passai^e  of  this  act,  and  for  which  an  action  has  not  been 
commenced,  in  the  same  manner  as  delinquent  taxes  are 
collected  under  this  act;  Provided^  Said  property  shall 
not  be  sold  before  the  first  Monday  in  July,  A.  D.  1881. 
All  officers  now  having  in  their  possession  delinquent  tax 
lists,  upon  which  there  are  uncollected  taxes  upon  which 
suit  has  not  been  brous^ht,  are  required  within  thirty 
days  after  the  passa.i^e  of  this  act,  to  deliver  the  same  to 
the  assessor  of  the  proper  county. 

Seo.  15.     All  acts  and  parts  of  acts  in  conflict  with 
this  act  are  hereby  repealed. 

Skc.  16.    This  act  to  take  effect  and  be  in  force  from 
and  after  its  ]>assage. 

Approved  Feb.  10,  1881,  at  2  o'clock  p.  m. 
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A.N    A.CT 

TO  SECURE  THE  COLLECTION  OF  POLL  TAXES. 

Ss  it  enacted  hy  the  Zegislatwe  Assembly  of  the  Terri- 
tory of  Idaho^  as  follows: 

Sbgtion  1.  It  shall  be  the  duty  of  the  officer  charged 
by  law  with  the  collection  of  poll  taxes  in  the  several 
counties  of  this  Territory,  during  the  month  of  January 
next  succeeding  any  general  election,  to  copy  into  a  book 
furnished  him  by  the  fioard  of  County  Commissioners 
of  his  county,  to  be  known  as  the  "  Poll  Tax  Book,"  the 
name  of  every  person  on  said  poll  lists  subject  to  tbe 

Poll  tax  books.  P^J^^^^t  ^^  *  P^H  ^^«  The  naiucs  shall  be  alphabet- 
ically arranged  according  to  the  first  letter  of  the  family 
name,  and  said  book  shall  be  kept  in  his  office  as  a  pub- 
lic record.  Such  officer  shall  from  time  to  time  aad  to 
the  lists  in  said  book,  under  the  proper  letter,  the  names 
of  any  residents  of  his  county,  or  of  any  persons  who 
may  become  residents  of  said  county,  or  who  may  at- 
tain their  majority,  who  are  subject  to  the  payment  of  a 
poll  tax.  And  any  resident  of  the  county  may  require 
such  officer  to  insert  in  said  book,  under  the  proper  letter, 
any  omitted  name  of  any  resident  of  said  county  who  is 
wiiKiii  omis-  subjcct  to  the  payment  of  a  poll  tax,  and  for  the  will- 
mon  urnamefl.£yj  omissiou  from  the  proper  place  in  said  book  of  any 
resident  of  his  county  subject  to  the  payment  of  a  poll 
tax,  such  officer  shall  be  guilty  of  a  misdemeanor  in 
office,  and  he  shall  forfeit  to  the  school  fund  of  his  county 
the  sum  of  twenty-five  dollars  for  each  name  so  willfully 
omitted,  to  be  recovered  in  an  action  on  his  official  bond 
by  the  County  Superintendent  of  Public  Instruction. 

Sec.  2.  Such  officer  shall  each  year  collect  one  pgll 
tax  from  every  person  in  his  cx)unty  required  by  law  to 
pay  such  tax,  and  at  the  regular  meeting  of  the  board 
of  County  Commissioners,  in  October  each  year,  he  shall 
produce  his  poll  tax  books  to  the  board,   aud  he  shall 


POLL  TAXES.  243 

be  cliarged  with  one  poll    tax  for  every  name  in  Baid 

book,  and  shall  only  be  discharged  by  showing  timt  he 

Iia8  collected  the  tax  of  every  person  named  in  said  book,  co|j««tion  of 

or  that  those  from  whom  he  has  failed  to  collect  such^       *** 

poll  tax  have  died,  removed  from  the  county,  or  become 

exempt,  or  that  for  some  other  snfBcient  reason  the  tax  in 

Buch  case  conld  not  be  collected ;  and  every  poll  tax  from 

which  he  is  not  thus  discharged  by  the  board,  he  shall 

collect  on  or  before  the  fifteenth  day  of  November  then 

next  ensuing,  or  shall  be  finally  charged  therewith  ;  and 

the  board  shall  cause  action  to  be  brought  upon   the 

official  bond  of  such  officer  tor  the  amount  of  such  final 

charge,  together  with    the  amount  of  any  other  poll 

taxes  he  has  willfully  failed  to  collect;  and  in  any   such 

action,  proof  that  the  name  of  any  delinquent  is  on  his 

poll  tax  book,  and  that  he  was  not  discharged  from  the 

collection  of  the  tax  from  such  delinquent  by  the  Com- Deiinqucnta.   i 

missioners,  or  that  any  resident  of  the  county  had  given 

him   the  name  of  any  delinquent  as  that  of  a  person 

subject  to  the  payment  of  such  tax,  shall  he  prima  Jude 

evidence  of  such  willful  neglect  by  the  officer,  and  shall 

only  be  rebutted  by  proof  tliat  the  tax  is  paid,  or  that 

the  alleged  delinquent  is  exempt  or  not  subject  to   poll 

tax   in  the  county,  or  that  it  could  not  be  collected  by 

the  means  aflbrded  bv  law. 

Sec.  3.  No  name  once  entered  on  said  poll  tax  book 
shall  be  erased  therefrom,  except  by  the  direction  of  the 
Board  of  County  Comunssioners,  on  the  ground  that  the 
party  is  not  subject  to  the  tax;  and   any  name  once  Names  on  pou 

C'   ced  on   a  poll  tax  book  shall  be  carried  to  the  new**^*'^^ 
ks,  successively,  to  be  prepared  after  each  general 
election,  unless  so  directed  to  be  omitted. 

Sec.  4.  Within  sixty  days  from  the  passage  of  this 
act,  the  officers  char^jed  with  the  collection  of  such  tax 
in  the  several  counties  of  the  Territory,  shall  prepare  Prepftration  for 
such  poll  tax  books  for  their  respective  counties  from^ 
the  poll  lists  of  the  last  general  election,  which  shall  be 
the  poll  tax  books  of  their  respective  counties  until 
another  is  prepared  after  the  next  general  election,  as 
directed  by  this  act. 

Sec.  5.  This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

Approved  February  16, 1881. 
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AN    A.OT 

TO  AMEND  THE  GENERAL  SCHOOL  LAW  OF  IDAHO  TER- 
RITORY. 

Se  it  enacted  hy  the  Leaidative  Assembly  of  the  Terri^ 

tory  of  tdahoy  as  follows: 

Section  1.  That  section  8  of  an  act  entitled,  **An  Act 
to  establish  a  Public  School  System  and  to  provide  for 
the  maintenance  and  supervision  of  Public  Schools,"  ap- 
proved February  2l8t,  1879,  be  and  the  same  is  lierebj 
amended  hy  the  addition  of  a  third  sub-division,  to 
teat^V^'  read  as  follows:  Third, — To  prepare  and  have  blanks 
Ucenaea.  printed  for  Teachers'  licenses  in  such  form  as  to  comply 

with  the  requirements  of  section  6  of  this  act;  the  said 
blank  certincates  or  licenses  shall  be  furnished  to  County 
School  Superintendents  as  other  blanks  are  supplied. 

Sec.  2.  Amend  section  18  by  striking  out  all  afYer 
the  words  "Provided  further,"  and  inserting  in  lieu  there- 
of the  following: 

That  each  school  district  now  organized,  or  which  may 
hereafter  be  organized,  within  the  Territory,  shall  keep 
at  least  three  months  school  in  each  school  year,  to  entitle 
PuHic  moneys  it  to  draw  any  of  the  public  moneys,  and  all  moneys  re- 
orsc  oos.  ixiaining  in  any  school  fund  to  the  credit  of  any  district, 
which  had  been  apportioned  to  the  same  for  the  preced- 
ing school  year,  sluill,  after  the  first  Monday  in  Sieptein- 
ber  of  each  year,  revert  to  the  County  School  Fund  of 
the  proper  county,  to  be  re-apportioned  as  other  school 
moneys  are  apportioned. 

Seo.  3.  Section  21  of  said  act  shall  be  amended  to 
read  as  follows: 

That  whenever,  at  least,  four  heads  of  families,  repre- 
senting at  least  10  children  of  school  age,  petition 
the  County  School  Superintendent  for  the  organiza- 
tion of  a  new  school  district,  or  for  the  sub-division  of, 
or  change  in,  the   boundaries  of  an  old  one,  the  School 
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Superintendent  sliall  imme'iiattrlT  notifr  tLe  Clerk  of  t:^  »f*cvc  ^ir 
l^^ara  of  Trusteeis  <»f  iLe  district,  or  districts,  to  I*  af- 
fected bv  the  cl.ain^^  propose^i:  :".at  a  petition  is  on  tile 
in  liis  office, and  suaw  ^tute  in  said  si»;ice  t:«e  ]*t\*ixv<\1 
change  or  chan^^es  to  be  ntsuie,  ar.d  tLat  the  said  |ie:i:]^*n 
will  l>e  presented  to  the  Bc^anl  <:•(  Connty  Comnii>ji;oners 
at  tlnir  next  re^nlar  meeting  h*T  final  action.     TheCoiin- 
ty    ScIhioI    Superintendent  slitli  present  to  tlie  Itimrd   «»f 
Coiiritv  Cununissioners  at  their  first  resnilar  meet in:r  after 
having  received  such  petition,  this  said  petition,  to^nhor 
with  all  infannation  in  his  possession  relative  to  the  snid  ivtTv^n<fw 
petition,  and  if  twenty  days  shall  have  elapsed  since  the  ***^  *^^»i«<**' 
Clerk  of  the  Board  of  Trustees  of  the  district  to  W  ef- 
fected by  said  change,  was  notified,  then  tlie  IWrd  of 
Conntv  Commissioners  shall  t^tke  into  the  consideration 
of  said  petition  any  remonstrances  that  may  be  presented, 
and  nia^'  approve^  modify,  or  disapprove  of  saiu  petition, 
and  their  disapproval  shall  only  be  upon  the  gn>nnds 
that  snch  or^nization,  or  change  of  boundaries,  ^'^^l^^^^SISli^ 
be  unjust  to  individuals  or  the  community.    It  shall  be  the  ^ 
duty  of  the  Clerk  of  the  Poird  of  School  Trustees,  when 
notified   by  the  SchiN>l   Su;>erintendent  of  a  proposeil 
cliange  in  his  district,  to  post  notices  in  at  least  three 
public  places  in  his  district,  that  a  petition  has  been  til<-*^l3*^j^^,r'^^l^^« 
in   the  office  of  the  School  Supenntendent  stating  theaUitc«ak 
proposed  change  to  be  made,  and  call  a  public  meeting 
of  ihe  inhabitants  of  said  district,  at  the  school  house 
in  said  district,  or  if  there  be  no  school  house,  then  at 
some  suitable  place  in  said  district,  said  public  meetin,^ 
to  be  held  within  five  days  from  the  time  of  posting  said  SJoiw\"!uu^'** 
notices;  which  said  meeting  shall  be  for  the  purpose  of 
afiording  to  any  person  or  persons  who  might  be  inju- 
riously ^ected  by  said  petition  the  opportunity  of  re- 
monstrating against  said  petition,  provided  that  this  sec- 
tion shall  not  be  construed  to  authorize  the  increase  of  5JSH?iTinAda 
districts  in  Ada  county  beyond  the  limitation  fixed  in  county. 
the  act  creating  the  Independent  School  District  of  Boise 
City. 

Sec.  4.     Section  26,  shall  be  amended  by  striking  out 
all  alter  the  word  "qualified"  in  the  seventh  line,  and 
inserting  in  lieu  thereof  the  following; /V(>ivV/^,  TluitTimoom^^^^^^^^ 
the  annual  election  in  Nez   Perce  and  Idaho  counties  certain  oouu- 
shall  be  held  on  the  first  Monday  in  Januarj'.  ^^^ 

Seo.  5.  Section  42  of  said  act,  shall  be  amended  to  read 
as  follows:  Each  county  school  examiner  shall  hold  four 
meetings  each  year  for  the  exainiMation  and  licensing  of 
teachers;  said  meeting  shall  bj  held  in  the  county  scat; 
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the  first  of  said  meetings  to  be  held  on  the  first  Wednesday 
in  February,  1881,  and  quarterly  thereafter;  the  school 
examiner  shall  give  ten  days  notice  of  said   meeting  by 
having  the  same    published   in  a  newspaper  having  a 
general  circulation  in   the  county,  and  if  there  be  no 

1>aper  published  in  the  county,  then  by  notices  in  at 
east  five  public  places  in  the  county;  the  examinations 
there  held  shall  be  held  public,  and  shall  continue  from 
day  to  day  until  all  the  applicants  shall  have  been  ex- 
amined; said  examination  shall  be  conducted  by  both 
written  and  oral  questions  and  answers ;  said  county 
examiner  may,  if  he  deem  it  expedient,  call  to  his  as- 
sistance any  one  who  is  a  practical  teacher. 

Sec.  6.  Section  43  of  said  act  shall  be  amended  to  read 
as  follows:  The  county  examiner  shall  examine  persons 
applying  for  certificates  to  teach  in  orthography,  reading, 
penmanship,  arithmetic,  grammar,  modern  geography, 
and  history  of  the  Unit^  States,  asking  questions  to 
test  the  general  knowledge  of  the  candidates,  and  their 
ability  to  impai*t  oral  instruction,  relating  to  the  sub- 
jects treated  in  the  text  books;  and  no  person  shall  be 
granted  a  certificate  who,  in  the  judgment  of  the  exam- 
iner, does  not  possess  the  ability  to  impart  oral  instruc- 
tion to  such  a  degree  as  to  render  the  applicant  a  success- 
ful teacher.  County  examiners  are  antnorized  to  issue 
three  grades  of  certificates,  viz.:  First  grade  shall  be 
valid  in  the  county  for  two  years,  to  those  who  shall  an- 
swer correctly  not  less  than  seventy-five  per  cent,  of  the 
questions  asked  in  any  one  branch,  ana  not  less  than 
n  net  J  per  cent,  on  the  general  average.  Second  grade 
valid  for  one  year  to  those  who  answer  correctly  not  less 
than  fifty  per  cent  in  any  branch,  with  a  general  average 
of  seventy -five  per  cent. ;  third  crade  to  be  valid  in  a  given 
district  only  for  six  months  to  those  who  answer  correctly 
not  less  than  forty  per  cent,  of  any  one  branch,  with  a 
general  average  of  fifty  per  cent 

Sec.  7.  Section  44  of  said  act  shall  be  amended  by 
adding  the  following;  Provided^  that  the  examiner  may 
grant  permits  to  teach  to  those  who  in  his  opinion  are 
qualified  to  teach,  which  permits  shall  answer  all  the 
purposes  of  certificates  till  the  next  quarterly  examina- 
tion. 

Skc.  8.  The  Board  of  County  Commissioners  shall 
audit  and  allow  bills  for  blank  books,  stationery,  &c.,  as 
may  be  required  in  the  examination  of  teachers,  and 
warrants  nuiy  be  drawn  upon  the  general  school  fund  of 
the  County, 
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Sec.  9.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

SiiX).  10.  This  act  shall  take  effect  and  be  in  force 
£roiii  and  after  its  passage. 

Approved  February  10, 1881. 


TERRITORIAL   SECRETARY. 


REGULATING  THE  FEES  OP  THE  TERRITORIAL  SECRETARY. 

£e  it  enacted  by  the  Legislative  Assembly  of  the  Terri- 
tory of  Idahoy  as  follows: 

SEcrnoN  1.  That  it  shall  be  lawful  for  the  Territorial 
Secretary  to  charge  and  collect  the  same  fees  for  ojQicial 
certificates,  copying,  administering  oaths  and  taking 
acknowledgments  as  are  now  allowed  by  law  to  County 
Recorders  and  Notaries  Public  for  similar  services. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  JFebruary  9,  1881. 


COUNTY  COMMISSIONERS. 


ENTITLED  "AN  ACT  TO  AMEND  AN  ACT,  CREATING  THE 
BOARD  OP  COUNTY  COMMISSIONERS,  AND  DEFINING 
THEIR  DUTIES  AND  POWERS,"  APPROVED  JANUARY 
15, 1875. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Terri- 
tory of  Idaho,  as  follows: 

Section  L    Section  13  of  said  act  is  amended  to  read 
as  follows: 
Seo.  13.    The  Board  of  Commissioners  shall  cause  to 
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Court  houae,     be  ei*ected  and  furnished,  a  court  house,  jail,  and  such 
'*  '  other  public  buildintj^s  as  may  bo   necessary;  and    shall, 

when  necessary,  provide  offices,  with  necessary  funiittii-e, 
county  oflfceM  ^r  the  Sheriff,  the  Countv  Recorder  and  Auditor,  Clerk 
of  the   District   Court,  County   Treasurer,  and  Probate 
Judge,  and  shall   draw  warrants  on  She  general  cou:ity 
,  fund  in  payment  of  the  expense  of  the  same;  Provideil. 

that  the  contract  for  the  erection  of  any  such  buildinij 
shall  be  let,  after  thirty  days'  notice  for  proposals,  to  the 
Contracts.  lowest  bidder,  who  shall  give  security  for  the  completion 
of  any  contract  he  may  make  respecting  the  same; 
And,  Provided  further^  no  contract  shall  be  let  under 
the  provisions  of  this  section  when  the  expenses  there- 
under will  exceed  one  thousand  dollars. 

The   Board   sliall   also   provide  all  necessary  books  of 
2Jd\toti^^  Record  for  the  County  Recorder  and  Auditor,  County 
Treasurer,  County  Assessor  and  Collector,  Clerk  of  the 
District  Court,  Probate  Court,  and  the  Board. 

They  shall  also  provide  stationery  for  the  use  of  the 
Board  and  so  much  as  is  necessary  for  the  use  of  the  other 
county  officers  in  the  transaction  of  official  business  for 
which  no  fee  is  provided  by  law. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with 
this  Act,  are  hereby  repealed. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved   February  4, 1881. 


COUNTY  0FFICEK8— FEES  OF  JUSTICES 

OF  THE  PEACE. 


AN    ACT 

TO  AMEND  AN  ACT  ENTITLED  "  AN  ACT  DEFINING  THE 
DUTIES  AND  FEES  OF  COUNTY  OFFICERS,"  AP- 
PROVED JANUARY  13,  A.  D.  1871. 

Be  it  enacted  hy  the  Legislatwe  Assemhly  of  the  Terri- 
tory of  idaho^  as  follows  : 

Section  1.  That  Section  10  of  an  act  entitled,  "An 
Act  defining  the  duties  and  fees  of  County  Officers,"  ap- 
proved January  13th,  1871,  is  hereby  amended  so  as  to 
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read  as  follows:  Section  10.  Every  justice  of  the  peace  Fees  for  Jus- 
may  lawfully  charge,  demand  and  receive  the  following  p^^ 
fees  for  services  rendered  in  discharging  the  duties  im- 
posed on  him  by  law:  For  filing  eacli  paper,  twenty-five 
cents;  for  issuing  any  summons,  writ  or  process,  by 
which  action  is  commenced,  fifty  cents;  for  entering  such 
cause  on  his  docket  including  all  docket  entries  before 
judgment,  fifty  cents;  for  subpoena  to  witness,  twenty- 
five  cents;  for  administering  an  oath  or  affirmation^ 
including  jurat  and  certificate,  twenty-five  cents;  for 
issuing  writ  of  attachment  or  of  arrest,  or  for  delivery 
of  property,  one  dollar;  for  entering  any  final  judgment, 
for  each  folio,  twenty-five  cents;  for  taking  and  approv 
ing  any  bond  or  undertaking  directed  bylaw  to  be  taken 
or  approved  by  him,  fifty  cents;  for  taking  justification 
to  bond  or  undertaking  wlien  required  by  law,  after  excep- 
tion to  sureties,  one  dollar;  for  swearing  a  jury,  fifty 
cents;  for  taking  depositions  per  folio,  thirty  cents;  for 
entering  satisfaction  of  judgment,  fifty  centR;  for  copy 
of  judgment,  order,  docket,  proceedings,  or  paper  in  his 
oflice,  per  folio,  twenty-five  cents;  for  issuingcommission 
to  take  testimony,  fifty  cents;  for  making  up  and  trans- 
mitting transcript  and  papers  on  appeal,  two  dollars;  for 
making  up  and  transmitting  papers  on  change  of  venue, 
including  copy,  certificate  and  order,  one  dollar;  for 
issuing  searcu  warrant,  fifty  cents;  for  issuing  an  exe- 
cution, fifty  cents;  for  celebrating  marriage  and  return- 
ing certificate  to  tlie  recorder,  five  dollars;  for  all  services 
and  proceedings  before  a  Justice  of  the  Peace  in  a  crim- 
inal fiction  or  proceeding  on  examination,  when  an 
examination  is  not  waived,  or  trial  upon  an  issue  of  fact, 
six  dollars;  when  an  examination  is  waived,  or  there  is 
a  plea  of  guilty,  three  dollars;  for  taking  bail  after  com- 
mitment m  criminal  cases,  fifty  cents;  for  entering  an 
action  without  process,  fitty  cents;  for  entering  judgment 
by  confession,  and  only  on  affidavit  as  required  in  the 
District  Court,  in  full  for  all  services  before  execution, 
one  dollar. 

Sec.  2.     All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act,  are  hereby  repealed. 

Skc.  3.    This  act  to  take  eftect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  9, 1881. 
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CX)UNTY  TREASUREES* 


TO  AMEND  AN  ACT,  ENTITLED  "AN  ACT  CONCERNING 
COUNTY  TREASURERS,''  APPROVED  JANUARY  12, 
1875. 

£e  it  etuicted  hy  the  Zeatslative  Aasemhly  of  the  Terri- 
tory of  Idaho^  aefoUowfi: 

Seotion  1.    That  section  eleven  (11)   of  said  act  be 
amended  so  as  to  read  as  follows: 

So  soon  as  there  be  sufficient  fund  in  the  treasury  of 

the  countj)  to  redeem  the  orders  or  warrants  drawing  in- 

terest,  the  County  Treasurer  shall  give  notice  in  some 

newspaper  in  his  county,  or  if  no  newspaper  be  printed 

Amending  Sec  ^^  his  county,  then  by  written  or  printed  notice,  posted 

11,  ot  an  act   upon  the  court  bouse  door,  stating  therein  that  he  is 

concerning.     Y&sAy  to  redeem  said  orders  or  warrants;  and  from  the 

date  of  such  notice,  said  orders  or  warrants  shall  cease  to 

draw  interest. 

Sna  2.    This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 
Approved  January  lOth,  1881. 


OFFICE  OF  DISTRICT  ATTORNEY  FOR 

EACH  COUNTY. 


AN    A.CT 

CREATING  THE  OFFICE  OF  DISTRICT  ATTORNEY  FOR 
EACH  OF  THE  ORGANIZED  COUNTIES  OF  IDAHO 
TERRITORY,  AND  DEFINING  THEIR  DUTIES  AND 
COMPENSATION. 

.  Se  it  enacted  hy  the  LegislMive  Assembly  of  the  Terri- 
tory of  idaho^  as  follows: 

Section  1.    The  office  of  District  Attorney  for  each 
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of  tlie  organized  counties  of  this  Territory  is  hereby  ere-  crvaiijn. 
ated. 

Skc.  2.  Such  District  Attorneys  shall  be  elected,  for 
a  regular  term,  at  the  general  election  in  the  year  one  Election. 
thousand  eight  hundred  and  eighty  two,  and  bienially 
thereafter.  Their  term  of  office  shall  commence  on  the  Term  of  office. 
first  Monday  in  January  next  succeeding  their  elec- 
tion and  continue  two  years,  and  until  their  successors 
are  elected  and  Qualified. 

Sec.  3.     The  bond  of  District  Attorneys  to  be  elected'Bond. 
or  appointed  under  this  act  shall  be  in  the  sum  of  two 
thousand  dollars;  and  be  conditioned  as  follows: 

Wherear,  the  above  bounden was  elected 

(or  appointed)  District  Attorney  of  the  County  of , 

on  the  . .  day  of  . . . . ,  A.  D ,  now  therefore  the 

condition  of  the  above  obligation  is  such  that  if  the  said 

shall  faithfully  perform  his  duties  as  such 

District  Attorney,  and  pay  over,  in  the  manner  prescribed 
by  law,  all  moneys  which  shall  come  into  his  hands  by 
virtue  of  his  office,  and  deliver  to  his  successor  in  office 
all  books,  records,  papers,  and  other  things  belonging  to 
his  said  office,  then  the  above  obligation  shall  be  void, 
otherwise  to  remain  in  full  force. 

Sec.  4.  Ho  person  shall  be  eligible,  or  be  elected  toEUgibuity. 
or  hold  the  office  of  District  Attorney  under  this  act  who 
is  not  an  attorney  and  counselor  at  law,  duly  licensed  to 
practice  as  such  in  the  District  Courts  of  the  Territory, 
and  District  Attorneys  shall  not  hold  any  other  county  or 
any  Territorial  office,  during  their  term  of  office  as  such 
District  Attorneys. 

Skc.  5.     When  there  shall  be  no  District  Attorney  for 
the  county,  or  when  he  is  absent  from  the  Court,  or  when  incaroofab- 
lie  shall  have  acted  as  counsel  or  attorney  for  a  party  ac-oJunioap- 
cused  in  relation  to  the  matter  of  which  the  accused  p^^*- 
stands  charged,  and  for  which  he  is  to  be  indicted  or  tried, 
or  when  he  is  near  of  kin  to  the  party  to  be  indicted  or 
tried  on  a  criminal  charge,  or  wlien  he  is  unable  to  at- 
tend to  his  duties,  the  District  Court  may  by  an  order, 
to  be  entered  in  the  minutes,  stating  the  cause  therefor, 
appoint  some  suitable  person  to  perform  for  the  time  be- 
ing, or  for  the  trial  of  such  accused  person,  the  duties  of 
such  District  Attorney;  and  the  person  so  appointed 
shall  have  all  the  powers  of  the  District  Attorney  while 
so  acting,  and  shall  receive  the  tees  of  the  District  At- 
torney for  all  services  by  hiui  performed. 

Sec.  6.     It  shall  be  the  duty  of  the  District  Attorney:  Dutiet. 
1.     To  prosecute  or  defend  all  actions,  applications,  or 
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motions,  civil  or  criminal,  in  the  District  Court  of  hi 
Where  the  countv,  in  wliicli  the  people,  or  the  Territory,  or  county 
P®"'*^®*^*^^  is  interested,  or  a  party;  and  when  the  place  of  trial  is 
changed,  in  any  such  action  or  proceeding,  to  anotlier 
county,  he  shall  prosecute  or  defend  the  same  in  such 
other  county; 

2.     To  prosecute  all  criminal  actions  before  the  Probate 
and  Justices'  Courts  of  his  countv,  other  than  those  ex- 
In  criminal      ercising  the  police  jurisdiction  of  incorporated  cities  and 
"**®'  villages;  and  upon  the  request  of  magistrates  to  con- 

duct all  criminal  examinations  which  may  be  had  beftii-e 
such  magistrates;  and  prosecute  or  defend  all  civil 
actions  before  the  Probate  and  Justices'  Courts  of  the 
count}',  in  which  the  people,  or  the  Territory,  or  the 
County  is  interested,  or  a  party; 
Advice  to  Com-  3.  To  give  advicc  to  the  board  of  County  Corn- 
missionera.  mi^fsioncrs  and  other  officers  of  his  county,  wl)en 
requested,  in  all  matters  in  which  the  people,  or  the 
Territory,  or  County  is  interested,  or  relating  to  tlie 
discharge  of  the  official  duties  of  si  ch  board  or  officers; 
Attend  Grand  4^  To  attend  when  requested  by  any  grand  jury,  for 
the  purpose  of  exarainiuiJ:  witnesses  before  them;  to 
give  them  advice  in  any  legal  matter  before  them;  to 
draw  bills  of  indictment,  informations  and  accusations; 
to  issue  subpoenas  and  other  process  requiring  the  at- 
tendance of  witnesses; 

5.  On  or  before  the  first  Monday  in  each  month  to 
moneyw)*^^     pay  ovcr  all  money  collected  or  received  by  him  during 
lected.            the  preceding  month,  belonging  to  the  county  or  Ter- 
ritory, to  the  County   Treasurer,  and  take  his    receipt 
therefor,  and  to  file  on  the  first  Monday  of  January  m 
each  year,  in  the  office  of  tiie  Auditor  of  his  c*)unty  an 

Tofiie  account,  account,  verified  by  his  affidavit,  of  all  money  received 
by  him  during  the  preceding  year,  by  virtue  of  his 
office,  for  fines,  forfeitures,  penalties,  or  costs,  specifying 
the  name  of  each  pereon  from  whom  he  receives  the  same, 
the  amount  received  from  each,  and  the  cause  for  which 
the  same  was  paid;  and  for  every  neglect  or  refusal  to 
pay  over  such  moneys,  or  to  render  such  account,  he 
shall  be  guilty  of  a  misdemeanor,  and  be  fined  not  less 
than  one  hundred,  nor  more  than  five  hundi'ed  dollars; 

6.  To  perform  all  other  duties  required  of  him  by 
any  law. 

Sec.  7.  When  any  District  Attorney  shall  receive 
any  money  for  fines,  forfeitures,  penalties,  or  costs,  he 
shall  deliver  to  the  person  paying  the  same,  duplicate 
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receipts  theretor,  one  of  whicli  sliull  be  filed  by  such  Receipts  for 
person  in  the  office  of  the  Connty  Treftsurer.  ceiveX^ 

Sec.  8.  No  District  Attorney  shall  receive  any  fee 
or  reward  for  or  on  behalf  of  any  prosecutor  or  other 
individnal  for  services  in  any  prosecution  or  business  to 
which  it  sliall  be  his  official  duty  to  attend  or  di8cJKir*^e;Restrictiong. 
nor  be  concerned  as  attorney  or  counsel  for  either 
party  other  than  for  the  Territory,  People,  or  County, 
in  any  civil  action  depending  upon  the  same  state  of 
facts  npon  which  any  criminal  prosecution,  commenced 
but  not  determined,  shall  depend;  and  no  law-partner  of 
any  District  Attorney  shall  be  engaged  in  the  defense  of 
any  snit,  action,  or  proceeding  in  which  said  District 
Attorney  appears  on  behalf  of  the  People,  Territory,  or 
Connty. 

Sec.  9.  The  District  Attornev  shall  receive  for  com- 
pensation  the  sum  of  three  hundred  dollars  each  per 
annum,  which  shall  be  paid  half  yearly  from  the  ^^"^p*^'***'*®^ 
Territorial  Tre«snry,  as  now  paid  to  the  District 
Attorneys  of  this  Territory;  and  the  following  fees  shall 
be  paid  out  of  the  treasury  of  the  respective  counties, 
as  other  current  expenses  are  paid: 

For  every  prosecution  for  a  felony  upon  a  plea  of  not 
cruilty,  where  the  punishment  may  be  death,  one 
linndred  dollars; 

For  every  prosecution  for  a  felony  upon  a  plea  of  not  Fees. 

5'niltv.  where  the  punishment  is  imprisonment  in  the 
'erritorial  prison,  tiKty  dollars; 
For  every  prosecution  for  a  misdemeanor  upon  a  plea 
of  not  guilty,  twenty-live  dollars; 

For  every  examination  before  a  magistrate,  twenty 
dollars;  ten  per  cent,  of  all  moneys  collected  by  him  on 
l<»rfeited  bonds,  undertakings  and  recognizances,  or  by 
civi'  action; 

For  every  prosecution  for  a  felony  or  misdemeanor 
where  the  defendant  pleads  guilty,  or  where  the  action 
is  determined  upon  an  issue  of  law,  one  half  the  forego- 
ing fees.  If  the  District  Attorney  of  one  county  shall 
be  required  to  go  to  another  county  to  transact  any 
business  as  District  Attorney,  he  shall  be  paid  by  his 
connty  the  amount  of  his  necessary  expenses  in  trans- 
acting such  business,  in  addition  to  his  salary  and  tiees. 
Whenever  upon  the  trial  of  a  person  upon  an  indict- 
ment it  shall  appear  to  the  satisfaction  of  the  Court  that 
the  accused  is  poor,  and  unable  to  procure  the  services  of 
counsel,  the  Court  may  appoint  counsel  to  conduct  the 
defense  of  the  accused,  for  which  service  such  counsel 
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A.JV    ACT 

ESTABLISHING  DISTRICT  COURTS  IN  EACH  OF  THE  OR- 
GANIZED COUNTIES  OF  THIS  TERRITORY,  AND  PRO 
VIDINGFOR  THE  EXPENSES  THEREOF. 

£e  U  enacted  hy  the  Legislutive  Assembly  of  the  Terri- 
tory of  Idaho^  as  follows: 

Efltabiishment.  SECTION  1.  District  Courts  are  hereby  establiahed,  to 
be  held  in  each  of  the  counties  of  this  Territory  which 
have  been  or  may  hereatter  be  organized  by  law,  for  the 
purpose  of  hearing  and  determining  all  matters  and 
causes  arising  under  the  laws  of  the  lerritory. 
?c?i^'n?""  Sec.  2.  .There  shall  be  paid  to  each  of  the  Justices 
of  tlie  Supreme  Court,  out  of  the  Territorial  Treasury,  for 
each  tt^rin  of  a  District  Court  held  by  him  for  the  trial 
and  disposition  of  causes,  and  the  transaction  of  business 
under  tlie  laws  of  the  Territory  in  other  counties  than 
thnt  in  which  he  resides,  the  sum  of  one  hundred  dol- 
lars, for  his  personal  expenses  in  traveling  and  holding 
sucli  terms;  Provided^  Congress  shall  not  increase  their 
compensation. 

Sec.  3.     In  order  to  avail  themselves  of  the  benefit  of 
this   act,  each  of  said  Justices  must,  after  A.  D.  1861, 
To  hold  two     liold   at  least   two  terms  of  the  District  Court  a  year,  in 
iin.i-8s  conimis-each  of  the  organized  counties  in  his  district,  unless  the 
tharmii^one^  board   of  Couuty  Commissioners  of  any  county  or  coun- 
teirn  u  iieces-  \q^  shall  Certify,  iu  the   manner  prescribed  by  the  next 
section,  that  in  their  opinion  not  more  than  one  term  is 
necessary,  in  which  case  only  one  term  need  be  held  in 
such  county  or  counties.     There  shall   be  at  least  one 
erm  held  in  each  year  in  each  of  the  organized  coun- 
ties. 
commisjioTiers      Seo.  4.     The  board  of  Commissioners  of  each  organ- 
only  onJiei^  ized  county    in  this  Territory,  at  their  regular  meeting 
u  uecess,aiy.     j^^jj  ^^^j.  iJefQ,.^  \\\e  annual  term  of  the  Supreme  Court, 

n  each  year,  if  in    their   opinion    but  one  term    of  the 
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District  Court  will  be  Decessary,  in  their  county  in  the 
year  next  Bucceedinp^  such  term  of  the  Supreme  Court, 
must  make  a  certificate  to  that  effect,  and  forthwith 
transmit  the  same,  by  mail  or  express  to  the  clerk  of  the 
Su!>reme  Court. 

Sec.  5.    Each  of  said  Jnstices  may,  semi-annually,  on  J««^*ceto 
the  first  day  of  January  and  July  of  each  year,  make  and  onerauheid/ 
certify  an   acck>unt  against  the  Territory  showing  the 
number  of  such  terms" of  District  Court  that  have   been 
held  by  him  during  the  six  months  next  preceding  the 
date  of  such  account,  and  transmit  the  same  to  the  Ter- 
ritorial Controller;  and  npon  the  receipt  of  such  account 
said   Controller  shall  issue  to   the  Justice  so  certifying,  controller  to 
a  Territorial  warrant  at  the  rate  of  one  hundred  dollai-s    "^  ^*"*n 
for  each  such  term  so  certified  to  have  been  held  by  him. 
Such  warrants  shall  be  drawn  upon  the  general  fund  of 
the  Territory,  and  shall  be  paid  in   the  same  manner  as 
other  warrants  on  that  fund  are  paid. 

Seo.  6.  This  act  shall  take  efiectand  be  in  force  from 
and  after  its  passage:  Provided^  this  act  shall  only  re- 
main in  force  until  the  1st  day  of  January,  A.  D.  1883. 

Approved  jFebruary  4,  188L 
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BETTER  TO  SECURE  THE  PURITY  OP  ELECTIONS  AND  PRO- 
VIDE FOR  CASES  OP  CONTESTED  ELECTIONS. 

Se  it  enacted  hy  the  Legidative  Assemhly  of  the  Terri- 
tory of  Idaho  as  follows: 

Section  1.  Any  person  who  shall  give,  or  promise,  or 
offer  to  an  elector  of  this  Territory,  or  to  any  one  claim- 
ing to  be  an  elector  thereof,  any  money,  or  valuable  thing 
whatsoever,  or  reward  or  consideration  of  any  kind  or 
description,  for,  or  whereby  his  vote  at  any  election  is,  or 
may  be  influenced,  or  who  shall  give  or  promise  to  give  Bribery  of 
to  any  other  person  any  such  consideration  whereby  the^ 
voe  of  any  elector  may  be  or  is  intended  to  be  influenced, 
and  any  elector  who  shall  receive  for  himself  or  for 
another,  or  agree  to  receive  any  money,  reward,  or  valu- 
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able  thing  as  a  consideration  for  his  vote  at  anj election  or 
lor  withholding  the  same,  shall  be  guilty  of  a  misdemean- 
or, and  on  conviction  thereof  shallbe  punished  by  fine,  in 
any  sura  not  less  than  twenty-five  dollars,  and  not  more 
than  one  hundred  dollars,  or  shall  be  imprisoned  in  the 
county  jail  for  a  term  of  not  exceeding  six  months,  or  by 
both  such  fine  and  imprisonment. 

Sec.  2.  If  at  any  election  held  in  tliis  Territory,  any 
person  shall  personate  another  and  vote,  or  attempt  to 
vote  as,  or  in  the  name  of  such  other,  or  shall  vote  or 
attempt  to  vote  thereat  without  possessing  the  qualifica- 
tions of  an  elector,  or  vote  more  than  once  at  tlie  same 
election,  or  do  any  unlawful  act  to  secure  an  opportunity 
to  vote  himself,  or  for  any  other  pei'son  to  do  so,  he  shall 
upon  conviction  thereof  be  punished  by  a  fine  of  not  less 
than  twenty-five  dollars,  nor  more  than  one  hundred  dol- 
lars, or  by  imprisonment  in  the  county  jail  for  not 
exceeding  six  months,  or  by  both  such  fine  and  imprison- 
ment. 

Sec.  3.  If  any  officer  of  election  shall  prior  to  the 
time  fixed  for  counting  the  ballots  at  the  close  of  the 
polls,  examine  any  folded  ballot,  or  make  any  mark  upon, 
or  crease  the  same,  so  as  to  distinsfuish  such  ballot  from 
others  found  in  the  box,8h  all  be  guilty  of  a  misdemeanor, 
and  upon  conviction  shallbe  punished  as  is  provided  in 
the  last  section. 

Sec.  4.  Any  officer  of  election  wlio  shall  alter  or  de- 
stroy, or  abstract  any  ballot  after  the  same  has  been  de- 
posited in  the  ballot  box,  or  shall  add  or  attempt  to  add 
any  ballot  to  those  le^rally  polled,  or  substitute  any  others 
in  place  of  those  which  have  been  polled,  or  read  the 
contents  of  an}'  ballot  difl^erently  from  that  cast,  or  enun- 
ciate as  on  the  ballot  any  name  otherwise  than  as 
it  truly  a])pears  thereon,  or  who  shall  make  any  false 
count,  or  any  false  certificate  of  election  returns,  or 
assist  in  making  the  same,  or  causes  the  same  to  be 
done,  or  assists  or  advises  therein,  shall  be  deemed  guil- 
ty of  a  felony,  and  on  conviction  thereof  shall  be  pun- 
ished by  a  fine  not  exceeding  one  thousand  (1,000)  dol- 
lars, and  by  imprisonment  in  the  penitentiary  for  a  term 
not  exceeding  two  years. 

Sec.  5.  Any  person  who  shall  willfully  disturb,  or 
shall  be  guilty  of  any  riotous  conduct  at  or  near  any 
election  place  or  voting  precinct  with  intent  to  disturb 
the  same,  or  interfere  with  the  access  of  the  electors  to 
the  polling  place,  or  in  any  manner  with  the  free  ex- 
ercise of  the  elective  franchise  of  the  voters,  or  any  voter 
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there  assembled,  or  disturb  or  interfere  with  the  canvass* 
ing  of  the  votes,  or  with  the  making  of  the  returns,  sliall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion shall  be  punished  by  line  of  not  less  than  twenty- 
five  dollars,  and  not  more  than  one  hundred  dollars,  and 
by  imprisonment  in  the  county  jail  not  exceeding  six 
months. 

Sec.  6.  It  shall  be  the  duty  of  the  Clerk  of  board  of 
County  Commissioners  of  the  several  counties  to  make  a 
full  and  complete  list  of  all  persons  challenged  at  any  elec-  List  of  ciiai- 
tion,  who  shall  have  taken  the  oath  prescribed  in  Section ^®"*^^^  ^°^*^ 
16  of  the  act  relating  to  elections;  which  list  he  shall 
.present  as  soon  as  possible  to  the  Prosecuting  Attorney 
of  his  county.  It  shall  be  the  duty  of  said  attorney  to 
examine  carefully  said  list,  and  i.ring  to  the  attention  of 
the  next  Grand  Jury,  any  and  every  case  of  the  violation 
of  the  election  laws,  and  fraudulent  voting  which  he  may 
liave  reason  to  believe  has  taken  place.  And  any  person 
found  guilty  of  falsely  swearing  in  his  vote,  shall  be 
deemed  guilty  of  perjury  and  shall  be  pimished  accord- 
iui^lv. 

Skg.  7.  No  saloons  shall  be  opened,  nor  shall  any 
liquor  be  sold,  nor  given  away  by  any  person  for  the 
purpose  of  being  used  as  a  beverage  on  the  day  of  any  gen- 
eral election,  before  the  final  closing  of  the  polls.  Each 
Rale  or  gift  of  liquor,  during  the  prohibited  time,  shall  saioona, 
be  deemed  a  separate  offense.  Any  person  or  persons 
violating  the  provisions  of  this  section  shall  be  deemed 
guilty  of  misdemeanor,  and  on  conviction  thereof  shall 
be  fined  in  any  sum  not  less  than  twenty-five  dollars,  and  » 

not  more  than  one  hundred  dollars  for  each  offense. 

Sec.  8.     Whenever  any  person  intends  to  contest  an  contested  ejeo- 
election  of  any  member  of  the  Legislative  Council,  orturL     ^^  ^*^ 
House  of  Representatives  of  this  Territory,   he  shall, 
within  ten  davs  after  the  result  of  such  election  shall 
have  been  determined  by  the  Board  of  Canvassers,  give 
"notice  in  writing  to  the  member  whose  seat  he  designs  Notice  of  con- 
to  contest,  of  his  intention  to  contest  the  same,  and  in  ^'• 
Buch  notice  shall  specify  the  particular  grounds  upon 
which  he  relies  in  the  contest. 

Sec.  9.  Any  member  upon  whom  the  notice  men- 
tioned in  the  foregoing  section  may  be  served,  shall 
within  ten  days  after  the  service  thereof,  answer  such  Answer  of  no- 
notice,  admitting  or  denying  the  facts  alleged  therein,  ^^ 
and  stating  specifically  any  otiier  grounds  upon  which  he 
rests  the  validity  of  liis  election,  and  shall  serve  a  copy 
of -his  answer  upon  the  contestant 
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Sec.     10.     In  all  conteBted  election  cases  the  time  al- 
lowed for  taking  testimony  shall  be  (25)  twenty-five  days, 
Teltimony.      and  the  testimony  shall  l>e  taken  in  the  following  order: 

The  contestant  shall  take  testimony  during  the  first 
ten  days;  the  returned  member  during  the  succeeding 
ten  days;  and  the  contestant  may  take  testimony  in  re- 
bnttal  only  dnring  the  remaining  five  days  of  saidi  period. 

Sec.  11.  The  party  desiring  to  take  a  deposition  nn- 
der  the  provisions  of  this  act,  shall  give  tne  opposite 
party  notice,  in  writing,  of  the  time  and  place,  when  and 
where  the  same  will  be  taken,  of  the  names  of  the  wit- 
nesses to  be  examined  and  their  places  of  residence,  and  of 
the  name  of  an  officer  before  whom  the  same  will  be  taken. 
The  notice  shall  be  personally  served  upon  the  opposite 
party,  or  upon  any  agent  or  attorney  authorized  by  him 
to  attend  the  taking  of  testimony  or  cross-examining  of 
witnesses  in  the  matter  of  such  contest,  if  by  the  nse  of 
reasonable  diligence  such  service  can  be  made;  but  if 

Eer8onal  service  cannot  be  made,  the  service  may  be  made 
y  leaving  a  duplicate  ot  the  notice  at  thensnal  place  of 
abode  of  the  opposite  party.  The  notice  shall  be  served 
so  as  to  allow  the  opposite  party  sufficient  time  by  the 
usual  route  of  travel  to  attend,  and  one  day  for  prepara- 
tion, exclusive  of  Sundavs,  and  the  day  of  service.  Tea- 
timony  in  rebbnttal  may  be  taken  on  three  days   notice. 

Skc.  12.  Testimony  in  contested  election  cases  may 
be  taken  at  two  or  more  places  at  the  same  time. 

Sec.  13.  When  any  contestant  or  returned  member 
is  desirous  of  obtaining  testimony  respecting  a  contested 
election,  he  may  apply  for  a  subpoena,  to  either  of  the 
following  officers;  namely:  Any  District  Judge  of  the 
Territory,  the  Probate  Judge  or  any  Justice  of  the  Peace, 
Notary  Public,  Mayor,  Recorder,  or  other  civil  officer 
authorized  to  administer  oaths  within  the  county  where 
the  witness  resides  or  may  he  found. 

Sec.  14.  The  officer  to  whom  the  application  author- 
ized by  the  pi*eceding  section  is  made,  shall  thereupon^ 
issue  his  writ  of  subpoena,  directed  to  all  such  witnesses 
as  shall  be  named  to  him,  requiring  their  attendance  be- 
fore him,  at  some  time  and  place  named  in  the  subpoena, 
in  order  to  be  examined  respecting  the  conte^tea  elec- 
tion. ^ 

Sec.  15.  It  shall  be  competent  for  the  parties,  their 
agents  or  attorneys,  authorized  to  act  in  tlie  premises, 
by  consent  in  writing,  to  take  depositions  without  notice; 
also,  by  such  written  consent,  to  take  depositions  (whether 
upon  or  without  notice)  before  any  officer  or  officers 
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authorized  to  take  depositions  in  civil  actions.  Any 
written  consent,  given  as  aforesaid,  shall  be  returned 
witli  the  depositions. 

SEa  16.  Any  person  who,  liaving  been  summoned 
in  the  mnuner  above  directed,  refuses  or  neglects  to  attend  Reftuai  to 
and  testily,  unless  prevented  by  sickness  or  unavoidable  ^'^^ 
necessity,  shall  forfeit  the  sum  of  twenty  dollars,  to  be 
recovered,  with  costs  of  suit,  by  the  party  at  whose  in- 
stance the  subpoena  was  issued,  and  for  his  use;  and  shall 
l)e  guilt}'  of  a  misdemeanor,  and  liable  to  punishment 
by  line  and  imprisonment,  as  provided  in  section  two 
of  this  act 

Sec.  17.  All  witnesses  who  attend  in  obedience  to  a 
subpoena,  or  who  attend  voluntarily,  at  the  time  and  place 
appointed,  of  whose  examination  notice  has  been  given, 
as  provided  in  this  act,  shall  tlien  and  there  be  examined  Sx 
on  oath  by  the  officer  who  issued  the  subpoena,  or,  in 
case  of  his  absence,  by  any  other  officer  who  is  authorized 
to  issue  such  subpoena,  or  by  the  officer  before  whom  the 
depositions  are  to  be  taken  by  written  consent,  or  be- 
fore whom  the  depositions  of  witnesses  residing  outside 
of  the  county  are  to  be  taken,  as  the  case  may  be. 

Sec.  18  The  officer  shall  cause  the  testimony  of  the 
witnesses  to  be  reduced  to  writing,  together  with  the 
questions  proposed  by  the  parties  or  their  agents,  in  hia 
presence,  and  in  the  presence  of  the  parties,  or  their 
agents,  if  attending,  and  to  be  duly  attested  by  the  wit- 
nesses respectively. 

Ssa  19.  The  officers  shall  have  power  to  require  the 
'  production  of  papers;  and  on  the  refusal  or  neglect  of 
•any  person  to  produce  and  deliver  up  any  paper  or  papers  production  «f  i 
in  his  possession  pertaining  to  the  election,  or  to  produce  i^p^'*' 
and  deliver  up  certified  or  sworn  copies  of  the  same  in 
case  they  be  official  papers,  such  person  shall  be  liable  to 
all  the  penalties  prescribed  in  section  two  of  this  act 

Skc.  20.  Every  witness  attending  by  virtue  of  any 
subpoena  herein  directed  to  be  issued,  shall  be  entitled  to 
receive  the  sum  of  two  dollars  for  each  day's  attendance,  per  diem  and 
and  the  further  sum  of  twenty-five  cents  for  every  mile  JJ^J2»^**' 
necessarily  traveled  in  going  and  returning;  such  allow- 
ance shall  be  ascertained  and  certified  by  the  officer  taking 
the  examination,  and  shall  be  paid  by  the  party  at  whose 
instance  such  witness  was- summoned. 

8ex\  21.  Each  judge,  officer  of  town  or  city,  justice 
of  the  peace,  notary  public,  or  other  officers  who  snail  be 
necessarily  employed  pursuant  to  the  provisions  of  this 
act;  and  all  sheriffs,  constables  or  other  officers  who  may 
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be  employed  to  serve  any  subpoena  or  notice  herein  author- 

FMi  of  officers,  ized,  shall  be  entitled  to  receive  from  the  party  at  whose 

instance  the  service  shall  have  been  performed,  such  fees  as 

arc  allowed  for  similar  services  in  the  county  wherein 

*•  •  such  service  may  be  rendered. 

Sec.  32.     The  taking  of  the  testimony  may,  if  so  stated 
in  the  notice,  be  adjourned  from  day  to  day. 

Seo.  28.  All  ofhcers  takin^:  testimony  to  be  nsed  in  a 
contested  election  case,  shall,  when  the  same  is  completed, 
certify  and  carefully  seal  and  forward  the  same  by  mail, 
addressed  to  the  clerk  of  the  Supreme  Court  at  Boise 
City,  Idaho;  and  shall  also  endorse  upon  the  envelope 
the  name  of  the  case  in  which  it  is  taken,  together  with 
the  name  of  the  parly  in  whose  behalf  it  is  taken,  and 
shall  subscribe  Mich  endorsement  The  clerk  of  the 
<F  '■■  Supreme  Court  shall  immediately  on  the  organization  of 

the  House  at  the  session,  if  the  house  be  not  then  organ- 
ized, transmit  the  same  unopened  to  that  body  to  which 
the  contest  relates. 

Sbo.  24.     No  payment  shall  be  made  by  the  Legisla- 
tive Assembly,  or  by  either  House  thereof,  to  either  par- 
Jw™22|^ty  to  a  contested  case,  for  ex])ense8  incurred  in  pros- 
ecuting or  defending  the  same. 

Seo.  25.    This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

Approved  February  7, 1881, 
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RELATING  TO  THE  LOCATION  AND  RECORDING  OP  MINING 

CLAIMS. 

,        ! 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Terri- 

tofy  ofldahoy  ae  follows: 

Section  1.  The  mining  claims  hereafter  located  upon 
veins  or  lodes  of  quartz  or  other  rock  in  place  bearing 
any  of  the  precious  or  other  metals,  mentioned  in  sec- 
tion 2,320  of  the  Kevised  Statutes  of  the  United  States, 
widthiofoiaim.  may  extend  to  three  hundred  (300)  feet  on  each  side  of 
tlie  middle  of  the  vein  or  lode;  Provided,  that  when 
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tlie  locators  have  set  the  stakes,  posts  or  iiiomiments,  de- 
scribed in  the  next  section  to  indicate  the  line  of  the 
vein,  ledge  or  lode,  such  stakes,  posts  or   monuments 
shall  be  taken  tor  the  purposes  of  said  location,  to  mark 
correctly  the  line  thereof,  and  such  line  shall  not  be  af- 
terwards changed  so  as  to  affect  the  rip^hts  acquired  or 
interfere  with  any  locations  made  subsequently  tliereto. 
Seo.  2.     The  locators  of  any  mining  claim  shall  at  the 
time  of  making  the  location  place  a  substantial  stake  or 
post,  not  less  than  four  (4)  inches  square  or  in  diameter,  Locaiion. 
at  each  end  of  the  ground  claimed,  and  as  near  aa  practi- 
cable along  the  course  or  line  of  the  vein  or  ledge,   and 
also  a  similar  stake  or  post  at  each  corner  of  the  location. 
Such  stakes  or  posts  siiall  be  at  least  four  (4)  feet  high 
above  the  surface,  and  shall  each  be   marked  distinctly 
with  the  name  of  the   claim.     The  notice  of  location 
hereinafter  mentioned,  shall  be  conspicuously  attached  to  Notice,  how 
one  of  said  center  end  posts,  so  that  the  same  may  be  ea-  ^**^ 
sily  read;  or  it  shall  be  conspicuously  posted  in  like  man- 
ner at  the  point  of  discovery  and  prospecting  work  on 
the  claim.     Where  stakes  or  posts  cannot  be  convenient- 
ly had,  well  built  monuments  of  stone,  of  the  like  height 
above  the  surface  will  answer  the  purpose  of  stakes   or 
poets,  but  the  notice  must  be   so  placed  on  the  side  of 
such  monument  as  to  be  readily  seen. 

Skc.  3.  The  notice  shall  contain  the  date  Df  the  loca-  JJJJjf**^  ^^' 
tion,  the  names  of  the  lociitors,  the  name  of  the  claim, 
ledge  or  lode,  the  quantity  in  feet  claimed  along  the 
ledge  or  lode,  the  width  claimed  from  the  middle  of  the 
vein,  and  shall  also  give  such  a  description  of  the  locali 
ty  of  the  claim,  by  reference  to  natural  land-marks  or 
fixed  objects,  and  contiguous  claims,  if  there  be  any,  as 
to  render  the  situation  of  the  same  reasonably  certain 
from  the  letter  of  the  notice  itself. 

Sec.  4.     Every  claim  shall  be  recorded  within  fifteen  when  to  be  re- 
(15)  days  from  the  time  of  the  posting  of  the  notice,   in  ^^^ 
the  disirict  in  which  the  same  is  situated,  or  at  the  near- 
est office  to  the  claim.     For  the  convenience  of  prospec- 
tors and  locators,  the  county    Recorders   of  the  several 
counties  shall  appoint  a  deputy  at  any  place  where  he  may  Deputy  Re 
deem  it  necessary,  and  at  all  places,  more  thim  ten  (jq)  <5<>'^«"- 
niiles  distant  from  an  existing  office,   whenever   ten  or 
more  raining  locators  interested  shall  petition  for  the  ap- 
pointment of  such  deputy.     Upon  the  failure  of  any  Ke- 
coi-der  to  make  the  appointment  of  a  deputy  for  ten  days  af- 
ter a  petition  in  writing  shall  have  been  presented  to  him, 
the  resident  miners  at  such  district  may  appoint  tempo- 
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rarily  one  of  their  number  to  act  as  Becorder  of  the  dis- 
trict whose  records  shall  be  as  valid  as  if  made  by  a  dep- 
nty^  and  whose  records  shall  be  entered  by  the  Recorder 
as  hereinafter  reanired;  Provided^  that  whenever  at 
any  time  aflerwaras  the  Eecorder  shall  appoint  a  depn- 
ty  for  such  district  or  place,  the  aathority  of  the  person 
elected  by  the  resident  miners  shall  cease. 

Sso.  5.  At  the  time  of  presenting  a  notice  of  loca- 
tion for  record,  or  within  five  (5)  days  thereafter,  one  of 
the  locators  named  in  the  same  shall  appear  before  the 
Aflidavit  of  lo- deputy,  and  make  and  subscribe  an  affidavit  in  writinpr, 
on  or  attached  to  the  notice  to  be  administered  by  said 
deputy,  substantially  in  the  following  form,  to  wit: 

Territory  of  Idaho,  County  of ,  ss.  I, ,  do  sol- 
emnly swear  tliat  I  am  acquainted  with  the  mining 
ground  described  in  the  notice  of   location    herewith, 

called  the ledge,  lode  or  claim,  and  that  the  ground 

and  claim  therein  described,  or  any  part  thereof,  has  not, 
to  the  best  of  my  knowledge  and  belief,  been  heretofore 
located  according  to  the  laws  of  the  United  States  and 
of  this  Territory,  or  if  so  located,  that  the  same  has 
been  abandoned  or  forfeited  by  reason  of  the  failure  of 
such  former  locators  to  comply,  in  respect  thereto,  with 
the  requirements  of  said  laws. 

Subscribed  and   sworn   to  before  me,  this day  of 

,  A.  D.  18—. 

A.  B.  . 

Sec.  6.  The  notice  herein  required  to  be  recorded  is 
a  copy  of  the  notice  placed  upon  the  claim,  or  snbstan- 
How  recorded  tially  a  copy  of  the  same.  It  shall  be  recorded  by  the 
deputy  ap))oiuted  for  the  district,  or  the  person  elected 
for  tliat  purpose,  as  above  provided  (when  the  legal  fee 
therefor  shall  be  tendered)  in  a  book,  to  be  kept  for  that 
purpose.  Said  book  shall  be  indexed,  with  the  names  of 
all  loc^itors  arraujo^ed  in  alphabetical  order,  according  tq 
the  first  letter  of  the  family  or  surname  of  each.  The 
^<^  fee  to  be  tendered  for  making  such  record,  administering 

the  oath  to  the  locator  and  certifying  the  same,  for  in- 
dexing the  names  appearing  upon  the  notice,  and  to  in- 
clude the  recording  of  the  notice  by  the  Recorder,  as 
hereinafter  required,  and  the  indexing  by  said  Recorder 
shall  be  three  ($3)  dollars,  which  fee  sliall  be  equally  di- 
vided between  the  Recorder  and  the  deputy,  or  person 
acting  under  an  election,  as  hereinabove  provided;  and 
no  other  or  additional  sum  of  money  shall  be  demanded 
or  received  by  either  or  any  of  them  for  any  services 
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connected  with  the  recording  of  any   notice  of  location 
made  pursuant  to  tlie  requirements  of  this  act 

Sbc.  7.     The  Deputy  Kecorder  of  mining  claims  of 
each  district,  or  the  person  elected,  as  hereinabove  pro- 
vided, to  make  the  record  in  case  of  the  failure  of  the 
Recorder  to  appoint  a  deputy,  shall  at  least  once  in  each 
month,  transmit  to  the  Recorder,  at  the  county  seat,  all 
the  notices  of  location  filed  with  him  for  record  and  notDeimtyto 
previously  transmitted,  which  shall  at  once  be  recorded ^'tocoun^' 
by  said  Recorder,  in  a  book  to  be  kept  in  his  office,  and  J^ew**^®'- 
be  known  as  the  book  of  mining  claims.     The  names  Book  of  min- 
of  all  persons  appearing  in  every  notice  of  location  shall  *"^  ^**™** 
be  indexed  by  the  Reorcder,  said  names  being  arranored 
in  said  index  in  alphabetical  order,  according  to  the  first 
letter  of  the  surname  of  said  locators. 

Sbc.  8.     The  deputy  Recorders  provided  for  in  tlusi>«tie8ofDep. 
act  shall  not,  by  virtue  of  the  provisions  hereof,  bo  au-^^* 
tliorized  to  perform  any  other  than  the  special   duties 
herein  specified.     They  sliall  keep  an  official  seal,  and 
the  records  in  their  custody  shall  be  public  recordi?,  but 
the  seal  of  a  deputy  Recorder  shall  not  be  attached  to  seaL 
any  paper  except  for  the  purpose  of  authenticating  certif- 
icates attachea  to  transcripts  of  the  records  in  his  custo- 
dy as  deputy  Recorder. 

Skc.  9.  Any  j^erson  who  shall  willfully  and  mali-^™ctionof 
ciouslv  tear  or  take  down,  or  destroy  any  notice  posted  on 
any  claim,  or  remove  or  take  down  any  stake,  post  or 
monument,  placed  or  erected  for  the  purpose  of  marking 
or  indicating  any  mining  claim  or  the  line  of  the  vein, 
ledge,  or  lode,  with  the  intent  to  destroy  or  impair  the 
evidence  of  such  location,  shall  be  deemed  gnilty  of  a 
luisdeuieanor,  and  on  conviction  thereof,  before  any  Jus- 
tice of  the  Peace  of  the  county,  may  be  punished  by  fine 
in  any  sum  not  exceeding  one  hundred  ($100)  dollars,  Penalty  ibr. 
or  imprisonment  in  the  county  jail  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment. 

Skc.  10.  An  act  relating:  to  the  discovery  of  eold  and  Repwiiof  ccp- 
silver  quartz  lodes  and  the  manner  of  their  location, 
approved  January  12,  1866;  an  act  supplemental  to  and 
amendatory  of  said  act,  approved  January  4, 1877;  an  act 
relating  to  the  I'ecoi'ding  of  quartz  claims  in  Owyhee  and 
iVltiiras  Counties,  and  lixing  the  fees  thereof,  approved 
January  15,  1875;  an  act  relating  to  the  discovery  of 
gold  and  silver  quartz  lodes  in  Lemhi  County  and  the 
manner  of  their  location,  approved  January  9,  1877;  an 
act  relating  to  the  discovery  of  gold  and  silver  quartz 
lodes  in  Lemhi  County  and  the  manner  of  their  location, 
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approved  February  21, 1879,  and  all  other  acts  and  parts 
of  acts  in  conflict  or  inconsistent  with  the  provisions  of 
this  act,  are  hereby  repealed. 

Seo.  11.  This  act  shall  take  effect  and  be  in  force 
from  and  after  the  passage  tliereof. 

Approved  Februarv  10,  1881. 
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TO  AMEND  AN  ACT  ENTITLED,  »*AN  ACT  CONCERNING 
RIGHl'S-OF-WAY,  EASEMENTS  AND  OTHER  NECES- 
SARY MEANS  FOR  THE  DEVELOPMENT  OF  MINES." 
APPROVED  JANUARY  12th,  1877. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Terri- 
tory oj^  Idaho  ^  as  follows: 

Section  1.  Section  two  of  the  act  concerninff  ris:ht8- 
of-way^  easements  and  other  necessary  means  tor  the  de- 
velopment of  mines,  approved  January  12th,  1877,  is 
amended  to  read  as  follows: 
Rightn-of-way  Seo.  2.  Whenever  any  mine  or  mining  claim,  shall 
uid  eluementa.  1^^  SO  situated,  that  for  the  more  convenient  enjoyment 
of  the  came,  a  road,  railroad  or  tramway  therefrom,  or  a 
ditch  or  canal  to  convey  water  thereto,  or  a  ditch,  flume, 
cut  or  tunnel  to  drain  or  convey  the  water  or  tailinorg 
therefrom,  or  a  tunnel  or  shaft  may  be  necessary  for  the 
better  working  thereof,  which  road,  railroad,  tramway, 
ditch,  canal,  iiume,  cut,  shaft  or  tunnel,  may  require  the 
use  or  occupancy  of  lands  or  mining  ground,  owned,  oc- 
cupied or  possessed  by  others  than  the  person  or  persons 
or  body  corporate,  requiring  an  easement  for  any  of  the 
purposes  described,  then  shall  the  owners  of  the  mine  or 
mining  claim  iirst  above  mentioned,  be  entitled  to  a 
right-of-way,  entry  and  possession,  for  all  the  uses  and 
privileges  for  such  road,  railroad,  tramway,  ditch,  canal, 
nume,  cut,  shaft,  or  tunnel,  in,  upon,  through  and  across 
such  other  lands  or  mining  claims,  upon  compliance  with 
the  provisions  of  this  act. 

Skc.  2.    This  act  shall  take  effect  from  and  after  its 
passage. 

Approved  January  7, 1881. 
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AN  ACT  ^ 

TO  REGULATE  THE  RIGHT  TO  THE  USE  OF  WATER  FOR 
MINING.  AGRICULTURAL,  MANUFACTURING,  AND 
OTHER  PURPOSES. 

Be  it  enacted  hy  the  Legislative  Assemhlj/  of  the  Terri- 
tory oj  IdahOy  as  follows: 

Section  1.    The  right  to  the  use  of  water  flowing  in 
a  river,  creek,  cation,  ravine,  or  other  stream,  may  be 
acquired  by  appropriation,  and  as  between  appropriations  How  may  be 
priority  in  time  shall,  subject  to  the  provisions  of  this  *^^^^'^^' 
act,  secure  the  priority  of  right. 

Seu.  2.     The  appropriation  must  be  in  &:ood  faith,  for  Appropriation 

-   ,  J     I  li    •    1  J       I  niust  bo  In 

some  useful  and  beneiicial  purjwse,  and  when  once  per- go^d  faith, 
fected,  may  be  converted  or  changed  to  any  other  bene- 
iicial use  than  that  originally  designated,  or  for  whicii  it 
may  have  been  employed.  ^ , 

Sec.  3.     The  approj>riator,  or  his  or  their  successors  in  \Xb  Xl^  a  ^^  ^  ^  "  • 
interest,  may  change  the  place  of  diversion,  if  the  rii^htsAppropriator 
acquireJ  byotliersare  not  thereby  interfered  with,  Hndpinc-e^ofdWer- 
no  injury  to  others  therefrom  results,  and  may  also  ex-^*^"* 
tend  any  ditch,  canal,  flume,  pipe,  or  other  conduit,  to 
points  or  places  bej'ond  such  as  may  have  been  desig- 
nated or  iirst  used,  saving  the  rights  which  may  liave 
accrued  prior  to  such  extension. 

Skc.  4.  A  person,  company,  or  corporation,  desiring 
to  appropriate  water,  must  post  a  notice  in  writing  in  as  Notice  of  ap-  ' 
conspicuous  a  place  as  possible,  at  the  point  ot*  intended  p^p*^^**^"*  ; 
diversion,  stating  therein:  First,  the  quantity  of  water 
which  is  intended  to  be  claimed  and  diverted,  giving  the 
miniber  of  inches,  measured  under  a  four-inch  pressnre, 
and  accurately  describing  the  point  of  its  diverriion. 
Second,  the  purpose  for  which  the  same  is  claimed  and 
intended  to  be  used,  and  the  point  or  place  of  such  in- 
tended use.  Third,  the  means  which  are  desi«:ned  to  be 
employed  for  diverting  and  conducting  such  waters,  and 
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the  size  or  dimensions  of  the  ditch^  canal,  pipe,  flume,  w 
Record  of  other  conduit  therefor.  A  copy  of  the  notice  must, 
^  ^  within  the  time  allowed  in  case  of  a  mining  claim,  be 

furnished  for  record  to  the  officer  of  the  county  or  dis- 
trict whose  duty  it  may  be  to  make  record  of  miniug 
claims;  which  said  officer  shall  be  entitled  to  the  same 
Few  for  fees  for  recording  such  notice  as  may  be  fixed  by  law  for 

*^    "*■  recording  notice  of  a  mining  claim;     Prtwicted^  that 

when  the  notice  of  such  claim  to  water  is  accompanied  bj 
a  descriptive  survey  of  the  proposed  work,  or  by  a  map 
of  the  same,  such  officer  shall  be  entitled  to  the  sauie 
fees  as  shall  be  fixed  by  law  for  recording  deeds  of  con- 
veyance. 
Appropriator  Sec.  5.  Within  sixty  days  after  the  notice  is  posted, 
work.  the  clamiant  or  his  or  their  successors  in  interest,  must 

commence  the  making,  digging,  or  constructing,  of  the 
ditch,  canal,  fiume,  or  other  conduit,  by  meaiis  of  which 
it  is  intended  to  divert  and  conduct  the  waters  claimed; 
and  the  work  for  the  complete  diversion  and  conducting 
OdnUnuanceofof  said  waters  shall  be  prosecuted  diligently,  and  with- 
out unnecessary  interruption;  Provided^  that  when 
such  work  cannot  be  carried  on  by  reason  of  un- 
avoidable natural  causes,  such  as  the  state  of  tlie 
weather  or  the  action  of  the  elements,  the  same  shalt  be 
resumed  as  soon  as  practicable  after  such  causes  of  delay 
are  removed. 

Sae*<uvSSoiL  ^^'^'  ^'  ^y  "complete  diversion,"  as  used  in  the  last 
section,  is  meant  the  conducting  of  the  waters  claimed 
to  the  place  of  intended  use,  as  described  in  the  notice, 
or  to  such  other  place  as  may  have  been  adopted,  and  an 
actual  beneficial  use  thereof  made. 

Sec.  7.     By  a  compliance  with  the  above  conditions 
Perfected  up-    and  requirements,  the   appropriation  is  perfected,  and 
prop  atioiw.     ^j^^  right  to  the  use  of  the   waters  claimed,  which  the 
ditch,  canal,  flume,  or  other  conduit  is  capable  of  con- 
Effect  oH         ducting,  is  hereby  declared  to  relate  back  to  the  time 
of  the  posting  of  notice  of  claim.     Provided^  that  nothing 
in  this  section  contained  shall  be  so  construed  aa  to  ren- 
der any  person,  or  party,  liable  to  damages,  or  to  make 
compensation  to  any  appropriator  for  any  waters  used 
prior  to  the  time  of  a  "complete  diversion*'  tliereof,  as 
defined  in  the  last  preceding  section. 
hl^etofoS?^'        Sec.  8.     All  ditches,  canals,  and  other  works  hereto- 
m*d(t  fore  made,  constructed  or  provided,  and  by  means  of 

J-*  o/O        which  the  waters  of  any  stream  have  been  diverted  and 

applied  to  any  beneficial  use,  shall  be  taken  to  have  se- 
cui^ed  the  right  to  the  waters  claimed,  to  the  extent  of 
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the  C|iiaiititv  which  said  works  are  capable  of  conduct- 
inf^9  and  not  exceeding  the  quantity  claimed,  without  re- 
gard to,  or  compliance  with,  the  requirements  of  this  act. 
Sko.  9.     In  case  where  any  person,  company,  or  cor- 
poration, have  heretofore  made  claim  to  divert  the  waters  aaim  to  divciv 
of  any  stream,  and  the  same  has  not  been  forfeited  orjJ^Sj?^"^^**'* 
abandoned,  and  have  not  cut,  excavated,  made  or  con- 
Btmcted  the  necessary  ditch,  canal,  flame,  or  other  con- 
duit to  carry  such  waters  and  apply  the  same  to  a  bene- 
ficial nse,  such  claimant  mnst  within  four  months  from 
and  after  the  date  of  the  approval  of  this  act,  commence 
work  in  pursuance  of  the  requirements  hereof,  and  carry 
the  same  to  completion,  or  at  the  expiration  of  the  said 
time^  or  upon  failure  to  prosecute  the  work  in  the  manner 
lierein  required,  such  claim  shall   cease  to  be  of  any 
validity  as  the  foundation  of  a  right  to  the  waters  of  any 
Bnch  stream. 

Sec.  10.     All  persons,  companies,  and  corporations,  Rixht  of  land 
owning  or  claiming  any  lands  situated  on  the  banks  or  in  °^^®"- 
the  vicinity  of  any  streani,  shall  be  entitled  to  the  use  of 
the  waters  of  such  stream  for  the  purpose  of  irrigating  \  ^ 
the  land  so  held  or  claimed. 

Sso.  11.    When  any  such  owners  or  claimants  to  land  Land  ownen 
have  not  snfScient  length  of  frontage  on  a  stream  to  ^{^^^'^.^1^^, 
afford  the  requisite  fall  for  a  ditch,  canal,  or  other  con- 
duit on  his  own  premises,  for  the  proper    irrigation 
thereof,  or  where  the  land  proposed  to  be  irrigated  is 
back  from  the  banks  of  such   stream,  and  convenient 
facilities  otherwise  for  the  watering  of  said  lands  cannot 
be  had,  such  owners  or  claimants  shall  be  entitled  to  a 
right-of-way  through  the  lands  of  others,  for  the  pur- 
poses of  irrigation;  Provided^  that  in  the  making,  con- 
structing, keeping  np,  and  maintenance  of  such  ditch, 
canal,  or  conduit  through  the  lands  of  others,  the  person, 
company,  or  corporation  proceeding  under  this  section, 
and  those  succeeding  to  the  interests  of  such  person, 
company,  or  corporation,  shall  keep  such  ditch,  c^nal,  or 
other  conduit  in  good  repair,  and  snail  also  be  liable  ^S^uuiu'irood 
the  owners  or  claimants  of  the  lands  crossed  by  such  repair, 
work  or  aqueduct,  for  all  damages  which  may  be  occa- Liable  for  dam- 
sioned  by  the  overflow  thereof,  or  result  from  any  neglect 's^**- 
or  accident  (unless  the  same  be  unavoidable),  to  such 
ditch  or  aqueduct. 

Seo.  12.    In  case  of  the  refusal  of  the  owners  or  claim-  when  rfsj^o^ 
ants  of  any  lands  through  which  such  ditch,  canal,  ortoTetiuonthe' 
other  works  are  proposed  to  be  made  or  constructed,  to  SSSSiiSS?' 
allow  the  passage  thereof,  the  persons,  company  or  cor- 
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poration  desiring  the  right-of-way,   may  present  to  the 
County  Commissioners  of  the  county,  a  petition  describ- 
ing the  lands  to  be  crossed,  the  size  of  tne  ditx^h,  canal, 
or  works,  the  quantity  of  land  required  to  be  taken,  and 
setting  forth  the  names  of  the  owners  or  parties  inter- 
ested in  the  lands  to  be  crossed,  and  praying  for  the  ap- 
pointment of  three  appraisers  to  ascertain  the  compensa- 
tion to  be  made  to  such  owners  or  parties  interested. 
£?155J!^i??n?"  Upon  the  filing  of  said   petition,  the  County  Comrais- 
of  hearing  pe-  sioncrs  Shall  give  notice,  by  publication  m  a  newspaper, 
poinSngof  ap^if  there  be  any  printed  in  the  county,  or  if  thei-e  be  none, 
praisen.  ^yj  posting  such  notice  in  three  of  the  most  public  places 

in  tne  county,  one  of  which  shall  be  at  the  county  seat, 
tliat  at  a  time  and  place  specified  in  said  notice,  saidpeti- 
tion  will  be  heard,  and  such  appraisers  appointed,  unless 
good  cause  be  shown  by  the  parties  adversely  interested, 
why  the  said  petition  should  be  denied.  Said  notice 
shall  be  published  or  posted  for  not  less  than  thirty  da^'s 
prior  to  the  hearing  thereon,  and  the  expenses  of  the 
publication  or  posting  of  the  same  shall  be  defrayed  by 
the  petitioners. 

Sec.  13.  The  said  appraisers  shall,  before  entering  on 
Oath  of  ap-  the  duties  of  their  office,  take  an  oath  to  faithfully  and 
praiwn.  impartially  perform  the  duties  as  such  appraisers,  and 

maive  a  true  and  just  award  of  the  amount  of  the  com- 
pensation to  be  paid  for  the  right-of-way  over  and  use  of 
the  lands  to  be  crossed  by  such  ditch,  canal  or  other  con- 
Appnviwsto    duit.     They  shall  hear  the  allegations  and  proofs  offered 
and  make  cer-  by  the  respective  parties,  and  after  viewing  the  lands  and 
tiflcate.  premises,  shall  ascertain  and  certify  the  compensation 

which  in  their  judgment  it  is  just  and  proper  to  make  to 
the  parties  owning  or  interested  in  the  lands  to  be  crossed 
for  the  use  of  the  same,  and  for  damages,  if  any,  on  ac- 
count of  injury  to  other  portions  of  the  tract  of  land  of 
any  owner  or  interested  party,  after  making  allowance 
and  deduction  for  real  and  direct  benefits  which  such 
owner,  or  party  interested  will  derive  from  the  making 
Pubscription  of  Buch  ditch,  canal  or  other  works.  The  appraisers,  or 
Srcerimcatel^  ^  majority  of  them,  shall  subscribe  such  certificate,  and 
the  same  shall  be  recorded  in  the  office  of  the  Connty 
Recorder,  and  upon  the  payment  of  the  compensation 
and  damages,  if  any,  or  the  tender  thereof  to  the  proper 
parties,  or  in  the  absence  of  such  parties  from  the  cc^unty, 
then,  upon  deposit  of  the  amount  in  the  County  Treasury 
to  the  credit  of  the  said  party,  the  persons,  company,  or 
corporations,  petitioners  snail  have  the  right  of  entry  upon 
and  of  way  for  the  proposed  ditch,  canal  or  other  works. 
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Sec.  14.  All  persons,  companies  and  corporations, 
owning  or  having  the  possessory  title  or  right  to  lands 
adjacent  to  any  stream,  shall  have  the  right  to  place  in 
the  channel  oi^  or  npon  banks  or  margin  of  the  same, 
ranis  or  other  machines  for  tlie  pnrpose  of  raising  the 
waters  tliereof  to  a  level  above  tlie  banks,  reqnisitefor  the 
flow  thereof  to  and  npon  snch  adjacent  lands;  and  the 
right-of-way  over  and  across  the  lands  of  others,  for  con- 
ducting said  waters,  may  be  acquired  in  the  manner 
prescribed  in  the  last  two  sections. 

Sec.  16.  Where  the  owners  of  any  spring,  or  the  Rigw-<>f-wny. 
appropriators  thereof,  or  of  any  stream,  may  desire  to 
condnct  the  waters  thereof  to  any  lands  for  purposes  of 
irrigation,  or  to  any  city  or  town  for  the  use  oi  the  in- 
habitants thereof,  or  to  any  factory,  or  to  any  distant 
place,  with  the  intent  to  apply  the  same  to  a  beneficial 
use,  and  to  accomplish  such  object,  it  may  be  necessary 
to*  cross  with  ditches,  flumes  or  other  conduit,  the  lands 
owned  or  occupied  by  others  than  the  owners  or  appro- 
priators of  sucn  spring  or  stream,  the  right-of-way  over 
and  across  the  lands  of  others  for  conducting  said  water 
may  be  acquired  in  the  manner  prescribed  in  Sections  12 
and  13  of  this  act. 

Sec.  16.     The  owners  or  constructors  of  ditches,   ca- pi^fi^w.^^tc-.  <5 
nals,  works,  or  other  aqueducts,  and  their  successors  in  repair. 
interest,  using  and  employing  the  same  to  convey  the 
waters  of  any  stream  or  spring,  whether  the  said  ditches, 
canals,  works  or  aqueducts  be  upon  the  lands  owned  or 
claimed  by  them,  or  upon  other  lands,  shall  carefully 
keep  and   maintain   the   same,  and   the  em  bank  in  cuts, 
flumes,  or  other  conduit,  by  which  such  waters  are  or  • 
may  be  conducted,  in  good  repair  and  condition,  so  as 
not  to  damage  or  in  any  way  injure  the  property  or  prem- 
ises of  others. 

Sec.  17.    ^Nothing  in  this  act  contained  shall  be  so 
construed  as  to  interfere  with  or  impair  the  rights  to  Act  not  to  in- 
water  appropriated  and  acquired  prior  to  the  passage  of  prioTriKhS 
this  act;  out  this  reservation  in  behalf  of  existing  rights 
shall  not  exempt  such   appropriators  from  liabilitj'  as 
provided  in  the  last  section. 

Sec.  18.  In  case  the  volume  of  water  in  any  stream 
shall  not  be  suflScient  to  supply  continually  the  wants  insnfflcienc^ 
for  irrigating  purposes  of  the  owners  or  proprietors  of  waT«r.^^^ 
land  in  any  district  or  neighborhood,  in  which  customs 
exist,  for  distributing  the  waters  amongst  such  owners 
or  proprietors,  under  the  direction  or  supervision  of  per- 
sons recognized  by  the  community  interested  to  have  au- 
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tliority  therein,  the  waters  diverted  shall,  in  siicli  case, 
be  held  to  be  a  coniinon  right  in  those  accastomed  to  a 
participation  in  the  use  and  enjojment  of  such  distribn- 
tion,  and  such  customs  shall  be  upheld  in  all  courts  ^s 
conferring  such  common  right  in  the  same;  Provided^ 
this  section  shall  not  be  construed  to  affect  any  prior 
vested  rights. 

Seo.  19.  In  case  any  person,  company,  or  cor- 
poration, shall  have  constructed  a  ditch  for  the  pur- 
pose of  directing  the  water  of  any  river^  creek,  caflon, 
ravine,  or  spring,  for  the  purpose  of  selling  the  water 
thereof  tor  irrigating  purposes,  the  owners  or  cultivators 
of  land  along  the  line  of  and  covered  by  said  ditch  or 
canal,  shall  l^  entitled  to,  and  have  the  right  to  the  use 
of  water  from  said  ditch  or  canal  for  the  purpose  of 
irrigating  said  ]an<l  so  owned  or  cultivated,  in  the  follow- 
ing order:  First,  all  persons  through  whose  land  said  ditch 
or  canal  runs,  shall  oe  entitled  to  the  use  of  the  water 
thereof  in  the  order  of  their  location  along  the  line  of 
Order  of  right  gaJd  ditcli    or    caual.     Second, — afler    those    through 

lO  tlS6  Ol  WtitBr  ^ 

'  whose  land  the  ditch  or  canal  runs, — those  upon  either 
side  of  the  line  of  the  ditch  or  canal  shall  be  entitled 
to  the  use  of  the  water  thereof;  those  equally  distnnt 
from  the  line  of  said  ditch  or  canal,  shall  be  entitled  to 
priority  in  the  order  of  their  location  along  the  line  of 
said  ditch  or  canal;  Provided^  always^  that  the  owners 
or  cnltivators  of  such  lands  shall  pay  the  usual  and  cus- 
tomary rates  for  the  use  of  said  water.  And  whenever 
any  ditch  or  canal  has  l)een  constructed  for  the  purpose 
of  conveying  water  and  selling  the  same  for  irrigating 

•  pur|x>ses,  it  shall  be  unlawful  for  the  owner  or  owners 
of  said  ditch  or  canal  to  change  the  line  of  said  ditch  or 
canal,  so  as  to  pi'event  or  interferie  with  the  use  of  water 
from  said  ditcli  or  canal,  by  any  one  who,  prior  to  the 
proposed  change,  had  used  water  for  irrigating  purposes 
irom  said  ditch  or  canal.  And  it  is  hereby  made  the 
duty  of  the  owner  or  owners  of  any  such  ditch  or  canal, 
to  keep  the  same  in  good  repair,  and  to  cause  the  water 
to  flow  through  said  ditch  or  canal  to  the  extent  of  its 
capacity,  provided  so  much  may  be  neede<l,  during  the 
entire  time  that  water  may  be  necessary  for  irrigating 
purposes;  and  providedy  further^  that  the  river,  creek, 
caflon,  ravine,  or  spring  from  which  the  water  is  taken, 
furnishes  an  amount  of  water  sufficient  for  such  purpose, 
subject  to  tlie  appropriation  of  the  owner  or  owners  of 
such  ditch  or  canal.  For  a  failure  to  cause  the  water  to 
flow  as  aforesaid,  the  owner  ^r  owners,  or  lessees  of  any 
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snch  ditch,  slmll  be  pcTBonnlly  liable,  to  any  one  for  any 
ilatnage  resultino^  from  Bnch  failure,  and  in  addition  to. 
Bueh  personal  liability,  snch  damages  shall  be  a  lien  up- 
on Buch  ditch  or  canal,  which  lien  shall  continue  in  force 
niitil  such  damages  nre  paid. 

No  person  entitled  to  the  use  of  water  from  any  such 
ditch  or  canal,  shall,  under  any  circumstances,  use  more Uae of  cxce« 
water  than  «:ood  husbandry  shall  require  for  the  crop  or^  ** 
crops  that  he  shall  cultivate; — ^and  any  person  using  an 
excess  of  water,  shall  be  liable  to  the  owner  or  owners  of 
such  ditch  or  canal,  for  the  value  of  such  excess;  and  in 
addition  thereto,  shall  be  liable  to  all  damages  sustained 
by  any  other  person,  who  would  have  been  entitled  to 
the  use  of  such  excess  of  water,  as  fixed  by  this  section. 

Sec.  20.     This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

Approved  February  lOth,  1881. 
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AN   ACT 

REGULATING  THE  DISTRIBUTION  OP  WATER  FOR  PUR- 

POSES  OP  IRRIGATION. 

Se  it  enacted  hy  the  Legulative  Assembly  of  the  Ter- 
ritory of  Idaho y  asfoll&ios: 

Section  1.  Any  vicinity  or  neighborhood  the  in- 
habitants of  which  use  the  waters  of  any  ditch,  stream, 
or  spring,  for  the  purpose  of  irrigation,  or  have,  or  claim 
a  common  right  to  tne  waters  of  any  ditch,  stream,  or 
spring  for  such  purposes,  shall  constitue  a  water  district,  water  (iMiiotik 
and  a  majority  of  such  inhabitants  having  such  com- 
mon right  may  annually,  on  the  fourth  Monday  of 
March,  at  a  meeting  of  such  inhabitants,  elect  a  water  water  maater. 
master  for  their  district,  whose  duties  it  shall  be  to 
enperintend  the  distribution  of  such  waters  among  those 
having  such  common  right,  or  accustomed  to  participate 
in  such  common  use.  The  water  master  of  tne  district, 
or  if  there  be  no  water  master,  or  upon  his  failure  or 
neglect  so  to  do,  any  six  residents  of  tiie  district  entitled 
to  such  common   right,  shall  give  three  day's  publio 
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notice  of  the  time  and  place  of  such  election,  by  posting 
written  or  printed  notices  thereof  in  three  of  the  most 
Election  of      pnblic  placcs  in  the  water  district.    Said  meeting  shall 
water  master.  ^  opened  at  ten  o'clock  in  the  forenoon,   and    the 
majority  of  those  present  who  are  entitled  to  snch  com- 
mon right,  may  organize  the  same  and  determine  the 
manner  of  such  election,  and  whether  the  same  shall  be 
by  ballot  or  otherwise.    The  water  master  shall  execnte 
to  the  connty  in  which  his  district  is  situate,  and  file 
in  the  office  of  the  county  Recorder,  for  the  benefit  of 
any  person  who  may  be  injured  by  his  wanton  or  illegal 
Bond  of  water  act,  or  omission,  as  such,  a  bond   in  the  sum   of  five 
™*^'*  hundred  dollars,  with  two  sufficient  sureties,  and  con- 

ditioned  for  the  faithful  and  impartial  discharge  of  his 
duties  as  water  master  of  his  district;  and  any  person 
so  injured  shall  have  an  action  on  snch  bond  in  his  own 
name  for  his  actual  damages.  A  water  master  may 
employ  one  or  more  deputies,  as  authorized  by  the  in- 
habitants of  his  district  claiming  such  common  rights 
as  aforesaid;  and  he  shall  be  liable  for  their  wanton  and 
illegal  acts  upon  his  official  bond;  and,  before  entering 
npon  their  duties,  the  water  master  and  his  deputies, 
shall  take  and  subscribe  an  oath,  before  any  magistrate, 
faithfully  and  impartially  to  discharge  the  duties  of  their 
GompensaUon.  office;  and  they  shall  receive  such  compensation,  to  be 
paid  in  such  manner  as  may  be  agreed  upon  with  such 
inhabitants. 

Sec.  2.  The  owner  or  owners  of  any  ditch  for  the  dis- 
tribution and  sale  of  water,  for  the  purposes  of  irriga- 
tion, shall  employ  a  water  master  for  tlie  distribution 
of  the  water  of  the  ditch  to  the  persons  purchasing  the 
same  for  such  purposes;  and  no  account  or  demand  for 
the  use  of  such  water  during  any  time  such  water  mas- 
ter is  not  so  employed,  shall  be  valid  or  collectable. 
DaUes  of  water  Sbc.  3.  The  water  master  and  his  deputies  shall 
mawer.  regulate  the  distribution  of  water  among  the  several 

ditches  of  his  district,  and  among  the  several  inhabitants 
who  are  entitled  and  accustomed  to  the  use  thereof,  ac- 
cording to  their  respective  rights  and  necessities;  and 
when  the  quantity  of  water  is  not  sufficient  to  afford  a 
full  supply  to  those  entitled  or  accustomed  to  use  the 
same,  according  to  the  usage  of  the  district,  the  water 
master  and  his  deputies  shall  regulate  the  quantity  to 
be  used  by  each  person,  and  the  time  at,  and  during 
which,  each  person  may  use  the  same;  Provided^  noth 
ing  in  this  act  shall  be  so  construed  as  to  interfere  with 
the  vested  rights  of  individual  companies  or  corpora- 
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tioTis^  or  in  any  manner  to  interfere  with  the  rights  of 
individnals,  companies,  or  corporations,  to  the  use  and 
control  of  water  which  is  or  may  be  their  private 
property. 

Sec.  4.  Wliere  a  ditch  is  common  property,  or  there 
IB  a  common  right  to  the  use  of  the  water  of  a  ditch 
without  payment  therefor,  and  any  labor  or  materials 
are  necessary  for  the  repair  or  cleaning  of  the  ditch,  or 
any  gate  or  flume  thereon  or  thereunto  belonging,  the 
water  master  of  the  district  may  make  a  fair  pro  r^^oj  Repair  of 
assessment  of  labor  or  materials  against  the  inliabitants^^'*'^*** 
of  the  district  claiming  the  use  of  such  water,  according 
to  the  benefits  received  by  each;  and  if  any  person  so 
assessed  shall  neglect  or  refuse  for  the  period  of  ten  days, 
after  notice  so  to  do  from  the  water  master  or  his 
deputy,  to  furnish  his  just  proportion  of  the  necessary 
lal>or  or  materials,  according  to  such  assessment,  he  shall 
forfeit  all  right  to  the  use  of  water  from  such  ditch  for 
the  year  in  which  he  shall  make  such  default. 

Seo.   5.    The  water  master  shall  see  that  there  are 
provided  the  necessary  and  proper  head-gates  and  dams;  Hend-gntoiiand 
and  that  the  water  is  turned  and  runs  into  the  ditches  ot     "^ 
Ins  district  at  the  proper  season  of  the  year;  and  he  may 
require  all  persons  receiving  water  to  construct   proper 

fates  at  the  points  at  whicli  they  take  water  from  any 
itch,  dam  or  reservoir;  and  he  shall  have  such  control 
of  the  location  of  ditches  and  gates  as  may  be  necessary 
to  secure  the  most  equitable  distribution  of  the  water 
among  all  entitled  to  its  aise. 

Seo.  6.  Any  person  who  shall,  without  the  consent  of 
the  water  master  of  the  district,  divert  any  water  from 
t!te  ditch  or  channel  where  it  was  placed  or  caused  or  left 
to  run  by  the  water  master  or  his  deputies,  or  who  shall 
shut  or  open  any  ditch,  gate  or  dam  with  intent  so  to  di- 
vert any  water,  and  thereby  deprive  any  person  of  the 
use  of  the  same  during  any  part  of  the  time  he  is  entitled 
to  Buch  nse,  or  who  shall,  without  the  consent  of  the  water 
master,  cut  any  ditch  or  the  banks  thereof,  or  break  or 
destroy  any  gate  or  flume,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  shall  be  fined  in 
any  sura  not  less  than  five  nor  more  than  twenty  dollars, 
and  shall  be  liable  in  a  civil  action  to  any  person  injured 
thereby  in  three  times  the  actual  damage  sustained  in 
consequence  of  any  such  wrongful  act  or  acts. 

Si9C.  7.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  7, 1881. 
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TO  PROHIBIT  THE  KEEPING  OF  PLACES  OP  RESORT  FOB 
SMOKING  OPIUM  OR  FREQUENTING  THE  SAME. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Terri- 
tory of  idaho^  as  follows: 

Section  1.    Any  person  or  persons  who  shall  set  up, 
open,  caused  to  be  opened,  or  keep  any  honse  or  place  as 
Places  of         a  resort  for  the  purpose  of  smoking  opium,  or  any  prep- 
'**^''  Hration  contfdning  opinrn,  or  who  shall  barler,  sell,  vend 

Sale  of  opium,  or  give  away  opium,  or  any  preparation  containing 
opium,  for  the  purpose  of  being  smoked,  or  that  is 
smoked  upon  the  premises,  shall  be  guilty  of  a  misde* 
meanor,  and  upon  conviction  thereof,  shall  be  punished 
by  fine  in  any  sum  not  exceeding  one  hundred  dollars, 
or  by  imprisonment  in  the  county  jail,  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment;  and  iu 
case  any  such  fine  and  the  costs  of  prosecution  are  not 
paid,  any  person  or  persons  convicted  under  this  section 
and  sentenced  to  pay  a  fine,  may  be  held  bv  the  sherifT 
and  compelled  to  work  at  hard  labor  in  a  diain-gang  or 
otherwise,  in  charge  of  a  keeper,  upon  the  public  high- 
way or  elsewhere,  or  for  any  person  who  may  contract 
with  the  sheriff  for  such  labor,  until  such  line  and  costs 
are  fully  paid,  at  the  rate  of  one  dollar  per  day  for  each 
day  of  ten  hours  hard  labor;  and  any  money  so  received 
shall  be  applied  to  the  payment  of  the  fine  and  costs. 
And  upon  any  conviction  under  this  section,  the  court 
before  whicli  such  conviction  is  had  may  direct  the  sher- 
Destruction  of  iff  or  arresting  officer  to  destroy  any  opium,  or  prepara- 
opium.  ^j^^  containing  opium,  and  all  pipes,  utensils,  imple- 

ments, and  other  things  used,  had  or  kept  for  use,  or 
designed  or  adopted  for  use  in  smoking  opium,  or  any 
such  preparation  that  may  have  been  usea  in  evidence 
on  the  trial  of  any  person  convicted  under  this  act,  or 
that  may  be  found  upon  his  person  or  premises,  and  the 
court  may  order  such  premises  searchea  for  the  same. 


ROADS   HIGHWATS  AND   PUBLIO  THOBOUOHFARK8.  277 

Sec.  2.  Any  pereon  or  persons  who  shall  bargain  for,  Purehaseof 
buy,  take  or  accept  any  opium,  or  preparation  contain-  ^^  ^ 
ing  opiam,  in  any  house  or  place  to  be  smoked  npon  the 
premises,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  fine  not  exceed- 
ing one  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  six  mouths,  or  by  both  such 
iine  and  imprisonment 

Sec.  3.  That  any  person  or  persons  who  shall  smoke  ^"jjj^'^n«o' 
opium  or  any  preparation  containing  opium  in  any  house 
or  place  not  occupied  by  them  as  a  residence,  or  who  shall 
be  found  in  any  house  or  place  kept  or  used  as  a  resort  or 
place  for  the  purpose  of  smoking  opium  or  any  prepara- 
tion coDtiiining  opium,  without  any  lawful  business,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  not  exceeding  fifty 
dollars,  or  by  imprisonment  not  exceeding  three  months, 
or  by  both  such  tine  and  imprisonment. 

Sec.  4.     This  act  shall  take  efi^ct  and  be  in  force  from 
and  after  its  passage. 

Approved  January  22,  1881. 
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OUGHFARES. 


REGULATING   ROADS,    HIGHWAYS    AND    PUBLIC    THOR- 
OUGHFARES. IN  IDAHO  TERRITORY. 

£e  it  enctcted  by  the  Legislative  Assembly  of  the  Terri- 
tory 0/  Idaho  J  as  follows: 

Sbotion  1.  All  public  highways,  roads,  streets,  and 
thoroughfares,  which  are  or  have  been  used  as  such  at 
any  time  with.n  two  years  prior  to  the  passage  of  an  act 
entitled,  "An  Act  concerning  roads,  trails,  and  public <^^"^*tyT<x^<**» 
thoroughfares,"  approved  January  12th,  1875,  or  which 
may  hereafter  be  declared  such  by  the  board  of  County 
Commissioners  within  their  resi>ective  counties,  shall  be 
considered  county  roads.  All  roads  or  highways  laid  out 
or  now  traveled,  or  which  have  been  commonly  used  by 
the  public,  including  such  as  have  l>een  wrongfully  closed 
at  any  time  since  January  12, 1873,  in  the  several  conn- 
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ties  of  this  Territ*  ry,  are  hereby  declared  county  roads; 
excepting,  however,  roads  and  higliways  upon  which 
franchises  have  heretofore  been  granted,  so  long  as  the 
franchise  of  any  such  road  shall  remain  in  full  force  and 
effect. 

Sec.  2.  ^\l  applications  for  laying  out,  altering  or 
^Aiion/aiter-  locating  county  roads,  shall  be  by  petition  to  the  board 
iiig.etc.'  of  County  Commissioners  of  the  proper  county,  signed 

by  at  least  twelve  householders  ot  the  county,  residing 
in  the  vicinity  where  said  road  is  to  be  laid  out,  alterea 
or  located,  which  petition  shall  specify  the  place  of  be- 
ginning, the  intermediate  points,  if  any,  and  the  plaoe 
of  termination  of  said  roaa. 

Skc.  3.  When  any  petition  shall  be  presented  for  the 
action  of  the  County  (Commissioners  for  laying  out,  alter- 
ation or  vacation  of  any  countv  road,  it  shallbe  accom- 
panied by  satisfactory  proof  that  notice  has  been  given 
oy  advertisement,  posted  at  the  usual  place  of  holding 
the  sessions  of  the  ooard  of  County  Commissioners,  and 
also  in  three  public  places  in  the  vicinity  of  said  road 
or  proposed  road,  thirty  days  previous  to  the  presentation 
of  said  petition  to  the  County  Commissioners,  notifying 
all  persons  concerned  that  application  will  be  made  to 
the  said  County  Commissioners  at  their  next  regular  ses- 
sion atter  the  expiration  of  said  notice,  for  laying  out, 
altering  or  vacating  such  road,  as  the  case  may  be. 

Sec.  4.  Upon  the  presentation  of  such  petition,,  and 
proof  that  notice  has  been  given,  as  provided  in  the  last 
section,  the  County  Commissioners  may  appoint  three 
disinterested  householders  of  the  count}'  as  viewers  of 
said  road,  and  shall  issue  an  order  directing  said  viewers, 
on  a  day  to  be  named  in  said  order,  or  on  their  failing  to 
meet  on  said  day,  within  five  days  thereafter,  to  view, 
lay  out  or  alter  said  road. 

Sec.  6.  That  it  shall  be  the  duty  of  the  viewers  ap- 
pointed as  aforesaid,  after  receiving  at  least  five  daya 
]>revious  notice  by  the  clerk  of  the  board  of  County 
Commissioners,  to  meet  at  the  time  and  place  specified  in 
the  order  of  the  County  Commissioners  aforesaid,  or 
within  five  days  thei*eafter,  and  atler  taking  an  oatii  or 
athrmation  faithfully  and  impartially  to  discharge  the 
duties  of  their  appointment,  shall  proceed  to  view,  and 
Iny  out  or  alter  said  road,  as  prayed  for  in  the  petition, 
as  near  as  in  their  opinion  a  good  road  can  be  made  at  a 
re^vsonab  e  expense,  taking  into  consideration  the  utility, 
conx ience  ana  inconvenience  and  expense  which  will  re- 
sult tj  individuals  as  well  as  to  the  public,  if  such  road 


Viewers  of 
roail& 
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shall   be  established  and  opened   or  altered;  and  shall 
cause  the  same  to  be  couspicaously  marked  throughout. 
All  trees  on  the  line  of  such  road  shall  be  marked  on 
each  of  the  sides  cori'esponding  with  direction  of  road:  Marking  of 
and  when  there  are  no  trees  alon^  the  line  of  said  road,  ^^ 
the  same  shall  be  marked  out  by  posts  at  least  four  inches 
in  diameter,  and  four  feet  long,  planted  not  less  than 
eighteen  inches  in  the  ground,  and  not  more  than  one 
half  mile  apart  along  the  whole  line  of  said   road,   and 
the  viewers,  or  a  majority  of  them,  shall  make  and  sign 
a  report  in  writing,  stating  their  opinion  in  favor  of,  or 
against  the  establishment  of,  or  alteration  of  such  road, 
and  feet  forth  the  reasons  for  the  same;  which  report Rep^^ of 
shall  be  delivered  to   the  clerk  of  the  board  of  Commis- 
Bioners  by  one  of  the  viewers,  on  or  before  the  first  day 
of  the  session  of  the  board  of  County  Commissioners 
then  next  ensuing.     And  it  shall  be  the  duty  of  the 
County  Commissioners,  on  receiving  the   report  of  the 
viewers  aforesaid,  to  cause  the  same  to  be  publicly  read 
on  two  difterent  days  of  the  same  meeting,  and  if  no  re- 
monstrance with  a  greater  number  of  remonstrants  than 
there  are  names  on  tlie   petition  (the  remonstrants  to  be 
confined  to  the  vicinity  of  the  proposed  road)  or  petitions 
for  damages  be  filed,  and  the    Commissioners    being 
satisfied  that  such  road  will  be  of  public  utility,  the  re- 
port of  the  viewers  being  favorable  thereto,  the  Commis- 
6ionei*s  shall  canse  said  report  to  be  recorded,  and  from 
thenceforth  said  road  shall  be  considered  a  county  road  Opening  of 
or  public  highway,  and  the  Commissioners  shall  issue  an"^*^' 
order  directing  said  road  to  be  opened. 

Sec.  6.     That  in  all  cases  where  any  oath  or  affirma-Oatha. 
tion  is  required  to  be  taken  under  the  provisions  of  this 
act,   the  same  may  be  administered  by  any  justice  of 
the  peace,  or  by  one  of  the  viewers  who  has   previously 
been  sworn  or  affirmed. 

Sbo.  7.  Any  person  through  whose  lands  any  county  Grievances 
road  may  be  viewed  and  marked  out,  who  may  deem 
himself  injured  by  the  opening  of  the  same,  inaj'  make 
complaint  thereof  in  writing,  to  the  County  Commis- 
sioners at  the  time  the  report  of  the  viewers  appointed  to 
view  said  road  is  considered,  and  if  such  complaint  be 
made,  the  County  Commissioners  shall  appoint  three 
disinterested  persons,  who  are  householders  of  the  coun- 
ty, who  shall  meet  at  such  time  as  may  be  designated  by 
the  County  Commissioners,  or  at  such  time  as  may  be 
agreed  upon  by  such  householders,  and  after  having  been 
duly  sworn  or  affirmed,  to  discharge  their  duty  faithfully 
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damagea; 


Payment  of 
damages. 


and  impartially,  shall  proceed  and  view  said  proposed 
road,  the  wliole  distance  through  the  premises  of  tiie 
Aneamentof  complainant,  and  assess  and  determine  how  much  less 
**"""*"  valuable  such  premises  of  the  complainant  would  be 
rendered  by  the  opening  of  said  road,  and  they  shall  re- 
port the  same  in  writing  to  the  County  Commissioners 
at  their  next  regular  term. 

Sec.  8.  If  the  County  Commissioners  are  satisfied 
that  the  amount  of  damages  so  assessed  is  ]ust  and  equi- 
table, and  that  the  proposed  road  will  be  ot  sufficient  im- 
portance to  the  public  to  cause  the  damages  so  astrcseed 
and  determined  to  be  paid  by  the  county,  the  County 
Commissioners  shall  order  the  same  to  be  paid  to  the 
complainant  out  of  the  county  treasury;  but  if  in  the 
opinion  of  the  County  Commissioners  such  proposed 
road  is  not  of  sufficient  importance  to  the  public  to  cause 
such  damages  to  be  paid  by  the  county,  the  ComniiB- 
sioners  may  refuse  to  establish  the  same  as  a  public 
highway;  unless  the  expense  or  damages  or  such  part 
thereof  as  the  Commissioners  may  think  proper  shall  be 
paid  by  the  petitioners. 

Sec.  9.  Any  complainant  who  may  feel  himself  ag- 
grieved by  the  assessment  of  damages,  as  prescribed  by 
the  last  two  sections,  may  within  twenty  days  after  such 
report  is  adopted  by  the  County  Commissioners,  appeal 
therefrom  to  the  District  Court  of  the  proper  county; 
such  appeal  shall  be  taken  in  the  same  manner  as  ap- 
peals  from  justices  of  the  peace,  and  if  the  appellant 
shall  fail  to  recover  a  iudecment  more  favorable  than  the 


Appeals. 


Width  of  roads. 


Change  of 
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iuagment  more  lavorabie  tnan  tne 
,    e  shall  pay  all  costs  of  the  appeal. 

Sec.  10.  No  county  road  snail  be  less  than  sixty  feet 
in  width;  Provided^  that  in  Idaho  County  the  width  of 
all  roads  shall  be  eighty  feet. 

Skc.  11.  If  any  person  or  persons,  through  whose 
lands  any  public  highway  is  or  may  be  established,  shall 
be  desirous  of  turning  such  road  through  any  other  part 
of  his  or  their  lands,  such  person  or  persons  may,  by 
petition,  apply  to  the  County  Commissioners  of  the 
proper  county  to  permit  him  or  them  to  turn  such  road 
through  any  other  part  of  his  or  their  land,  without 
materially  increasing  the  distance  to  the  injury  of  the 
public;  and  on  receipt  of  such  petition,  accompanied  by 
a  sufficient  bond  to  pay  the  costs  and  expense  to  be  in- 
curred thereby,  the  Commissioners  may  appoint  three 
disinterested  householders  as  viewers,  who,  or  a  majority 
of  them,  shall  proceed  to  view  the  ground  over  which 
the  road  is  proposed  to  be  turned,  and  ascertain  the  dia. 
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tance  snch  road  will  be  increaBed  by  the  proposed  altera-  ^^^JL^T."*^!^ 
tion,  and  make  ont  a  report  in  writing,  stating  the  several  chanc^  ^ 
ditttances  so  found,  together  with  their  opinion  as  to  the 
utility  of  making  such  alterations;  and  if  the  viewers, 
or  a  majority  of  them,  shall  report  to  the  Commissioners 
that  the  prayer  of  the  petition  is  reasonable,  the  Com* 
inissioners,  upon  receiving  satisfactory  evidence  that  the 
proposed  new  road  has  been  opened  a  legal  width,  and 
in  all  respects  made  equal  to  the  old  roacT  for  the  con- openine  or 

*^    .•   A  1  J     1  I  1        new  ona  vaca- 

venience  oi  travelers,  may  declare  sncii  new  ]*oau   attonofoid 
public  highway,  and  make  record  thereof,  and   at  the"***^* 
same  time  vacate  so  much  of  the  old  road  as  is  embraced 
in- the  new;  and  the  person  or  persons  petitioning  for  costs  of  aitenp 
the  alteration  shall  pay  all  the  costs  and  expense  of  the^^^' 
view  and  retnrn  of  such  alteration. 

Skc.  12.  If  any  viewer  shall  refuse  or  neglect  to  per-  Fine  for  neg- 
form  the  duties  required  by  this  act,  without  making  vlewem."^  ^ 
satisfactory  excnse  lor  such  refusal  or  neglect,  he  shall 
he  fined  by  the  County  Commissioners  in  any  sum  not 
exceeding  twenty-five  dollars,  to  be  recovered  by  an 
action  before  a  justice  of  the  peace  of  the  proper  county, 
which  tine,  when  collected,  shall  be  paia  over  without 
delay  into  the  county  treasury. 

Sec.  13.  L^pon  application  being  made  under  the  pro- 
vi:iions  of  this  act  for  a  view  of  any  public  road  proposed 
to  be  laid  ont,  altered,  or  vacated,  the  Commissioners 
phall,  before  issuing  an  order  to  the  viewers,  require  a 
himd  to  be  executed  by  one  or  more  of  the  petitioners  for  Bond  of  peti- 
Buch  view,  with  surety  snfiicient,  to  be  approved  by  theilc'J^'  ^"**" 
Commissioners  and  made  payable  to  the  county  in  such 
sums  as  the  Commissioners  shall  direct,  not  exceeding 
two  hundred  dollars,  conditioned  that  if  the  prayer  of 
tlie  petitioners  be  not  granted  and  allowed,  tne  person 
executing  such  bonds  will  pay  all  costs  and  expenses  that 
may  be  incurred  by  reason  of  such  view. 

Skc.  14.     Any  person  whose  land  shall  be  so  situated  Petition  for 
that  it  has  no  connection  with  any  public  road,   may  i^d  ha^hii? 
make  application  in  writing  to  the  county  Commission-  S^th^anrpub- 
ers   of   his    county,   at   a  regular    session,  for  a  road  i*^  road. 
leading  from  his  premises  to  some  convenient  public 
road,  and  thereupon   the  Commissioners  shall   appoint  Appointmeut 
three  disinterestea  householders  of  the  county  as   view-^  vewen. 
ers,  and  cause  an  order  to  be  issued  directing  them  to 
meet  on  a  day  named  in  such  order,  to  view  and  locate  a 
road  according  to  the  application,  and  to  assess  the  dam- 
atres  to  be  sustained  thereby,  and  after  being  duly  sworn 
or  afSrmed,  faithfully  and  impartially  to  discharge  the 
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duties  of  their  a])poiDtment,  and  after  at  least  three  dny8 
notice,  given  to  all  persons  through  whose  lands  sacli 
road  is  to  be  located ;  snch  viewers  shall  proceed  to  locate 
and  mark  out  a  road  thirty  feet  in  width  from  some  cer- 
tain point  on  the  premises  of  the  applicant,  to  some  cer- 
tain point  on  the  public  road,  so  as  to  do  the  least  dara- 

ABsernnent  of  age  to  the  lands  through  which  such  road  is  located;  and 
^*^        they  shall   also  at  the  same   time,   assess   the    damage 
sustained  by  the  person  or  persons  owning  such  lands. 

Seo.  15.  The  viewers  appointed  in  accordance  with 
provisions  of  the  preceding  section  of  this  act,  shall  have 
power  to  determine  in  all  cases,  whether  or  not  gates 

Gates  on  xoadfl.  ghall  be  placed  at  proper  points  on  said  road,  and  assess 
dama<;es  in  accordance  with  that  determination. 

fi^enf  ^^'   ^^     "^^^^  viewers  so  appointed,  or  a    majority 

of  them,  shall  make  a  report  to  tne  County  Commission- 
ers at  their  next  regular  session,  of  the  road  so  located 
by  them,  and  also  tiie  amount  of  damages,  if  any,  assessed 
by  them,  and  the  person  or  persons  entitled  to  such 
damages,  and  if  the  County  Commissioners  are  satisfied 
that  such  report  is  just,  and  after  payment  by  the  appli- 
cant of  all  costs  of  locating  such  road,  and  the  damages 
assessed  by  the  viewers,  the  Commissioners  shall  order 

Opening  of  gucli  report  to  be  confirmed,  and  declare  such  road  shall 
be  opened,  and  the  same  shall  be  recorded,  and  any  per- 

Appcai  from    son  aggrieved  by  the  assessment  of  damages  may  appeal 

««|MBn^nto  ^jj.]|jjj  twenty  days  after  such  confirmation  of  the  report 
to  the  District  Court. 

Sec.  17.  The  several  boards  of  Countv  Commission- 
ers shall  as  often  as  they  deem  necessary  (out  not  oftener 

RoaddiBtricti.  than  once  a  year),  divide  their  respective  counties,  or 
any  part  thereof,  into  suitable  and  convenient  road  dis- 
tricts, and  cause  a  brief  description  of  the  same  to  be 
entered  on  the  county  records. 

Sec.  18.     The  board  of  County  Commissioners  shall 

si^rvtaorof   annually,  at  the  April  term  thereof,  appoint  a  supervi- 
sor of  roads  for  each  road  district  in  the  county,  and  shall 
at  any  time  fill  any  vacancy  that  may  occur  in    such 
ffice.     They  shall  cause  a  certified  copy  of  the  order 

Notice  of  ap-    appointing  a  supervisor  to  be  delivered  to  the  sheriff  or 

poiniment.  j^j^  deputy,  who  shall  serve  the  same  within  ten  days, 
which  shall  he  notice  of  his  appointment,  and  evidence 

Term  of  office,  of  his  authority  to  act  as  sucu.  Each  supervisor  shall 
hold  his  office  until  the  following  April  term  of  the 
board  of  County  Commissioners,  or  until  his  successor 
is  appointed  and  qualified;  and  before  entering  upon  the 
-discharge  of  his  diities  shall  take  an  oath  to  faithfully 
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discharge  the  duties  of  his  office,  »nd  if  required  by  the 
Oomtnissioners,  shall  enter  into  an  nndertaking  to  the 
county,  with  one  or  more  sureties,  to  be  approreJi  by  the 
Oommissiouers,  in  any  sum  specified  by  tliem,  not  ex- ^<i  o^  Sup"- 
ceeding  five  hundred  dollars,  to  the  effect  that  he  will  dis-  ^ 
cliarge  all    of  the  duties  of  supervisor  under  this  act, 
and  taithfully  account  for  and  pay  over  to  his  successor, 
all  moneys  that  may  be  in  his  liauds  by  virtue  of  his 
office.     The  County  Commissioners   shall   have  power  Removal  ftom 
at  any  time  to  remove  from  office  any  supervisor  who°*^^ 
Bhall  fail,  neglect  or  refuse  to  perform  the  duties  of  his 
office. 

Sec.  19.     It  shall  be  the  duty  of  the  clerk  of  the 
board  of  County  Commissioners  to  furnish  the  super- 
visor of  each  road  district  a  list  of  petitioners  for  county  petitioners  for 
roads  residing  in  his  district,  and  it  shall  be  the  duty  of  ^^^'  ^^^  ^^ 
the  supervisors  to  cause  said  petitioners  to  perform  two 
days' labor  each  in  opening  said  road;    Provided^  that 
any  person  may,  in   lieu  of  each  day's  work  to  be  per-Roadioborofa 
formed  according  to  this  section,  pay  into  the  hands  of  p*^*'^^^®'- 
the  supervisor  the  sum  of  two  dollars  per  day,  to  be  ex- 
pendea  in  labor  on  said  road,  in  said  road  district 

Sec.  20.  It  shall  be  the  duty  of  every  supervisor  of 
roads,  on  or  before  the  twentieth  day  of  April  in  each 
3'ear,  to  obtain  the  names,  and  make  out  in  alphabetical 
order,  a  list  of  all  persons  liable  to  perform  labor  on  the  Pemonf  iiawe 
public  roads  residing  within  his  road  district,  and  file  theiisc^. 
same  with  the  clerk  of  the  board  of  County  Commis- 
sioners, whose  duty  it  shall  be  to  affix  to  each  name  the 
amount  of  taxable  property  owned  by  each  person  resid- 
ing or  owning  real  property  therein,  as  assessed  for 
county  rates  the  last  preceding  year. 

Sec.  21.     The  supervisor  shall  apportion  the  labor  to 
be  performed  in  his  road  district  according  to  the  valua- 
tion of  all  property  taxable  therein,  accordmg  to  the  pro* 
visions  of  the  next  section,  owned  by  each  person  resid- 
ing or  owning  real  property  therein,  in  the  ratio  of  one  Appointment 
days  work  for  each  ana  every  one  thousand  dollars  as-  *^  '^ 
sessed  for  Territorial  and  county  purposes,  the  last  pre- 
ceding year.    The  supervisor  shall  also  assess  two  days 
work,  to  be  performed  by  every  male  between  twenty-one 
and  fifty  years  of  age,  except  persons  who  are  a  public 
charge,  or  too  infirm  to  perform  labor;  Provided^   that 
any  person   may  in   lieu  of  each  day's  work  to  be  per-  5^*}J^,**  ' 
formed  by  him,  according  to  this  act,  pay  into  the  hands 
of  the  supervisor  the  sum  of  two  dollars,  to  be  expended 
for  labor  on  or  material  for  the  county  roads  in  tiie  dis- 
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trict,  where  said  property  so  taxed  is  located;  And  pro 
iridedyfurther^  tnat  where  snch  property  has  been  con- 
veyed since  the  assessment  for  Territorial  and  coantj 
purposes,  the  supervisor  shall,  upon  the  basis  of  such  as- 
sessment, list  such  property  to  tue  owner  at  the  time  of 
his  apportionment,  ana  such  owner  shall  be  liable  there- 
for at  the  rate  atbresaid,  the  same  as  though  it  had  been 
assessed  to  him  on  the  county  assessment  roll;  Pro- 
vided^ further^  that  the  supervisor  of  any  road  district 
sIihU  list  and  assess  in  the  name  of  any  partnership  cum- 
panv,  corporation,  or  as8(»ciation,  in  the  same  manner  as 
in  t\ie  case  of  an  individual,  or  in  the  name  of  one  of  the 
persons  composing  the  same,  all  property,  both  real  and 
personal,  beloniring  thereto,  and  for  any  violation  of  any 
of  tlie  provisions  of  this  act,  each  and  every  one  of  the 
persons  interested  in  said  partnership,  company,  corpora- 
tion or  association,  shall  be  held  liable  therefor. 

Sec.  22.  Whenever  the  supervisor  shall,  from  any 
cause,  have  neglected  or  omitted  to  place  on  his  list  and 
assess  any  person  or  property  within  the  time  required 
by  law,  he  shall  at  any  time  afterwards,  within  his  year 
of  office,  place  any  such  property  or  the  name  of  any  snch 
person  on  the  list;  and  assess  the  number  of  days  work 
to  be  performed  by  him  or  for  such  property,  which  as- 
sessment shall  in  all  respects  be  valid,  as  if  made  in  due 
time.  All  real  estate  and  fixed  property  shall  be  listed 
and  assessed  ior  road  purposes  in  the  road  district  where 
it  is  situated,  and  all  livestock  in  the  road  district  where 
it  16  wintered,  and  all  other  personal  property  in  the  road 
district  where  the  owner  resides,  if  hei'esides  in  anyroad 
district  in  the  county  where  the  property  was  last  as- 
sessed for  Territorial  and  county  purposes;  otherwise  in 
any  road  district  where  such  property  may  be  found; 
Provided^  that  no  property  shall  be  subject  to  assess- 
ment  in  more  than  one  road  district  for  tlie  same  year. 

Sec.  28.  The  supervisor  must  notify  every  person 
withiri  his  road  district  subject  to  road  labor  as  aforesaid, 
to  perform  the  work  assessed  against  him  and  his  prop- 
erty on  the  public  roads  wiUiin  his  district,  and  if  any 
person  subject  to  road  labor  as  aforesaid,  shall,  after  three 
days  notice,  either  personally  or  by  writing,  left  at  his 
usual  place  of  abode  by  the  supervisor  or  by  any  person 
by  his  dii'ection,  neglect  or  refuse  to  attend  by  himself 
or  suitable  substitute,  at  the  time  and  place  designated 
by  the  supervisor,  or  having  attended,  shall  refuse  to 
obey  any  reasonable  direction  of  the  supervisor,  or  shall 
pass  his  time  in  idleness,  or  inattention  to  the  labor  or 
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dn  ties  assigned  him,  any  such  delinquent  shall  thereby  be- 
come liabli  to  the  supervisor  for  the  amount  of  his  road  cbiiectionof 
tax  in  money,  and  such  supervisor  shall  proceed  at  once  to  "*  *^ 
collect  tlie  same  by  levy  and  sale  of  the  property  real 
and  personal  of  such  delinquent,  or  sufficient  thereof  for 
that  purpose,  and  to  pay  the  penalty  for  such  delinqneucy, 
and  the  jcosts  and  expense  ot  the  levy  and  sale. 

Sec.  24.  In  any  such  case  the  supervisor  must  collect 
of  the  delinquent,  in  addition  to  the  amount  of  the  road  ^^^'*!?n ^ 

^  1  t     .     'o  t      t  f      r«aa  tax  of  a 

tax,  twenty  per  centum  thereon;  but  it  any  such  dehn- deunquent 
quent  shall  pay  the  amount  of  the  road  tax  to.  the  super- 
visor before  a  levy  upon  his  property,  only  ten  per  centum 
shall  be  added  thereto. 

Sec.  25.  Every  person  notified  to  labor  on  the  county 
roads  under  the  provisions  of  this  act,  shall  be  required 
to  appear  at  the  place  appointed  by  the  supervisor  at  ths 
hour  of  eiirht  o'clock  in  the  forenoon,  with  such  neces-  Number  of 

xTj'i  X  'J  •  j*^  houw  labor 

sary  tools  and  implements  as  said  supervisor  may  direct,  required. 
and  work  industriously  and  diligently  during  at  least 
eight  hours  each  day,  at  such  work  and  in  sucn  manner 
as  shall  be  directed  by  the  supervisor.  Any  person  lia- 
ble to  labor  on  any  county  road,  and  who  has  not  dis- 
charged or  paid  the  same,  beina:  the  owner  of  a  team  of  Payment  of 

,         °  ,  ^  I       ®  A.  tax  by  use  of 

horses,  mules  or  oxen,  or  plow,  wagon,  cart  or  scraper,  honies,  muiei. 
may  be  required  by  the  supervisor  to  furnish    the  same,  ®^*^* 
on  such  reasonable  terms  as  said  supervisor  may  think 
just,  and  he  may  allow  such  person  to  discharge  his  lia- 
bility to  labor,  in  whole  or  in  part,  by  the  use  thereof. 

Sec.  26.  When  a  supervisor  cannot  find  sufficient 
property  of  a  delinquent,  out  of  which  to  make  the 
amount  of  his  road  tax,  he  must  collect  the  same  or  any 
T>art  thereof  remaining:,  uncollected,  by  an  action  in  his  Action  for 
own  name  agamst  the  delinquent  m  any  court  having; 
jurisdiction  thereof;  and  if  judgment  be  given  in  such 
action  against  the  defendant,  it  shall  be  enforced  in  the 
same  manner  as  a  judgment  for  a  fine  in  a  criminal  ac- 
tion. 

The  moneys  paid  to  or  collected  by  the  supervisor  ^<>^  2Lon??<»i- 
road  taxes  shall  be  expended  by  him  in  the  improve-  lectedr 
ment  or  the  repair  of  tne  roads  in  his  district,  as  may  be 
most  needed  or  useful. 

Sec.  27.    The  supervisor  of  roads  shall  open  or  ^"^eopemngof 
to  be  opened,  all  pnolic  roads  which  may  have  been  or  JSvtoor.  ^' 
may   hereafter  be  laid  out  and  established  according  to 
law,  in  any  part  of  his  road  district 

If  the  assessment  as  provided  in  section  21  of  this  act, 
is  not  sufficient  for  that  purpose,  then  he  shall  have  au- 
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thoritj  to  assess  and  call  out  sach  an  amount  of  labor  as 
will  be  snfiicient  to  open  such  public  roads  in  his  dis- 
trict;   Provided^  that  said  ass^sment  shall  be  made  as 
near  as  possible  upon  the  basis  of  assessment  in   section 
^l^iifle  of    21,  and  he  shall  have  authority  to  purchase  with  any 
money  which  may  come  into  his  hands  as  supervisor  for 
the  use  of  the  road  district,  any  plows,  scrapers,  or  oth- 
er implements  which  he  may  think  proper,  and  to  enter 
Entiy  on  lauds,  npon  any  lands  adjoining  or  near  tne  public  road,  and 
gather,  dig  and  carry  away  any  stone,  gravel,  sand  or 
earth  for  making  and  repairing  any  public  road,  and  to 
Parohase  of    purchase  and  pay  for  any  timber  plank  or  other  material 
•  ^^      necessary  for  making  or  repairing  any  public  road  in  his 
district,  and  to  enter  upon  any  land  adjoining  or  lay- 
ing near  any  public  roaa  in  his  road  district,  and  cut 
oo^action  of  opeuo  r  coustmct  such  drains  and  ditches  as  he  shall  deem 
necessary  for  the  making  or  preservation  of  such  roads, 
doing  SIS  little  injury  as  may  be  to  such  lands;  and  any 
dnS*!^^  ®'  person  stopping  or  obstructing  the  drains  or  ditches  so 
made,  shall  forfeit  the  sum  of  twenty  dollars  for  each  of- 
fense, to  be  recovered  and  appropriated  as  provided  in 
the  last  section;    Provided^   that  in   all  suits  decided 
adversely  to  the  supervisor,  hereby  authorized  to  be  in- 
Greditstoffn-     stitnted  by  him,  he  shall  be  allowed  a  credit  in  his  year- 
▼eraecostaof  ly  settlement  of  costs  he  may  have  been  compelled  to 
"^*'  pay  on  account  of  such  adverse  decision  or  decisions. 

SEa  28.    If  any  person  shall  feel  aggrieved  by  the 

act  of  any  supervisor  carrying  away  any  stone,  gravel. 

Complaint       earth    or    other    materiaf,   he     may   make    complaint 

vSJrtofeutry  thereof  in  writing  to  the  County  Commissioners,  at  any 

on  land.  regular  meeting  within  six  months  after  the  cause  of 

such  complaint  shall  arise,  and  such  Commissioners  shall 

Aflsessment      proceed  to  assess  and  determine  the  damages,  if  any,  sas- 

o? daiSgS'**   tained  by  the  complainant,  and  cause  the  same  to  be 

paid  out  of  the  county  treasury. 

Seo.  29.    Every  supervisor  shall  erect  and  put  up  at 
the  forks  of  every  highway  and  every  crossing  of  county 
Finger-boards,  roads  withiu  his  road  district,  a  guide  or  finger-board, 
containing  an  inscription  in  legible  letters,  directing  the 
way  and  specifying  the  distance  to  the  next  town  or  pub- 
lic place  situated  on  each  road  respectively.    Any  per- 
FinefoTTe-      ^^^  '^'^^  shall  destroy,  deface  or  remove  any  such  guide 
movai,  etc.      q^  finger-board,  shall  be  deemed  guilty  of  a  misdemeanor; 
and  upon  conviction  may  be  punished  by  fine  in  any 
sum  not  exceeding  fifty  (50)  dollars,  or  imprisonment 
not  exceeding  thirty  (30)  days,  or  by  both  such  fine  and 
imprisonment 
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Ssa  30.  If  at  any  time  any  county  road  shall  be- 
come obstructed  by  falling  of  timber  or  from  any  other 
cause,  or  any  public  bridge  on  such  road  shall  be  im- 
paired or  become  dangerous  for  the  passage  of  teams  or 
travelers,  the  supervisor  of  the  road  district,  upon  being 
notified  thereof,  shall  forthwith  cause  such  obstruction  Labor  for  Te- 
to  be  removed,  or  bridges  repaired,  for  which  purpose  he  ^^cUonJ 
shall  immediately  order  out  such  niimber  of  inhabitants 
of  his  district  as  ne  shall  deem  necessary  to  reuiove  such 
obstruction  or  repair  snch  bridge,  and  all  persons  so 
ordered  out  shall,  after  having  received  one  day's  notice, 
be  subject  to  the  same  restrictions  and  liable  to  the 
Bame  penalties  as  if  ordered  out  under  section  23  of  this 
act 

Sec.  31.  In  all  cases  when  any  person  shall,  under 
the  direction  of  the  supervisor  of  roads,  perform  more 
labor  upon  the  county  roads  than  may  have  been  assessed 
upon  him  under  the  provisions  of  this  act,  the  supervisor 
shall  give  such  person  a  certificate  specifying  the  amount 
of  extra  labor  so  performed,  whicli  certificate  may  be  certiflcates  for 
transferred  and  received  in  dischar£:e  of  the  labor  of  anv  ®*^  *^'* 
other  person  within  the  same  district,  to  the  amount  of 
labor  specified  in  such  certificate,  or  may  be  received 
from  the  holder  in  satisfaction  of  labor  on  the  roads  in 
such  road  district,  in  any  subsequent  year  for  the  amount 
of  labor  specified  therein. 

Seo.  32.    Every  supervisor  shall  keep  an  account  of 
the  days  work  performed  on  the  roads  in  payment  of 
road  tax,  and  by  whom  performed;  and  also  an  account  Account  of 
of  all  moneys  collected  or  recovered  by  him  for  road  tax,}SSiieyeoi-*'*** 
and  of  the  expenditures  of  the  same,  or  any  part  thereof;  lected. 
and  such  supervisor  shall  each  year  return   his  accounts 
to  the  County  Commissioners  for  examination  and  settle- 
ment at  the  April  term  thereof;  when  he  shall  be  charged 
with  any  unexpended  balance  in  his  hands  as  receipts  of 
the  coming  year;  but  the  supervisor  shall  have  the  cus- 
tody of  all  moneys  collected  or  received  by  him  during 
his  time  in  ofiice,  and  must  pay  over  any  balance  in  his 
hands  to  his  successor. 

Sbso.  33.     In  an  action  by  the  supervisor  to  recover  a 
delinquent  tax,  the  presumption  shall  be,  until  the  con-presnmptionof 
trary  is  shown,  that  the  defendant  was  duly  warned  to  ^^^^^^ 
work  the  road,  and  failed  or  neglected  so  to  do,  and 
that  he  had  no  property  whereon  the  supervisor  could 
levy  to  make  the  amount  of  such  tax  or  the  portion  sued 
for.     No  property  is  exempt  from  levy  and  sale  for  a  No  property 
delinquent  road  tax.  exempt. 
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Neglect  of  duty     Sso.  84.     Any  supervisor  of  roads  who  sliall  neglect, 
by  upervtoor.  ^^  refuse  to  perform  the  several  duties  enjoined  upon 
him  by  this  act,  or  who  shall,  under  any  pretense  what- 
ever, give  or  sign  any  receipt  or  certificate  purporting  to 
Receipt^for  ^^  \yQ  a  receipt  or  certificate  for  money  paid  or  labor  per- 
^^la^r  not     formed  unless  the  money  shall  have  been  paid  or  the  labor 
performed.      performed  prior  to  the  giving  or  signing  such  receipt  or 
certificate,  or  who  shall  give  any  such  receipt  or  certifi- 
cate on  any  blank  or  paper  other  than  the  olanks  here- 
inafter directed  to  be  furnished  by  the  county  auditor, 
or  for  any  greater  amount  than  the  money  paid  or  labor 
Penalty  tor      performed,  shall  forfeit  for  every  such  ofiense  not  less 
^^  ^      than  five  nor  more  than  fitly  dollars,  for  the  use  of  hi  a 
county,  to  be  recovered  before  any  justice  of  the  peaoe 
having  jurisdiction  of  the  same,  in  the  name  of  tiie 
board  of  County  Commissioners;  and  it  is  hereby  made 
the  duty  of  the  County  Commissioners  to  sue  for  the 
same. 
2pg^J1552)r^      Sec.  85.    Every  supervisor  of  roads  shall  receive  for 
each  day  necessarilv  employed  in  the  performance  of  any 
of  the  duties  required  by  this  act,  over  and  above  tlie 
number  of  days'  work  required  by  law  to  be  performed  by 
such  supervisor,  the  sum  of  three  dollars  and  fifty  cents, 
to  be  paid  out  of  the  county  treasury  when  the  report 
of  the  supervisor  shall  have  been  received  and  approved 
oifviewer*'*^"  ^7  ^^®  County  Commissioners.     Every  person  employed 
as  viewer  under  this  act  shall  receive  as  compensation  the 
sum  of  two  dollars  and  fifty  cents  per  day ;  Provided^  that 
no  supervisor  or  viewer  shall  receive  any  compensation 
until  tie  shall  certify  to  the  County  Commissioners  under 
his  oath  that  he  has  l>een  necessarily  employed  the  num- 
ber of  days  for  which  he  claims  pay;  and  that  h^  has 
complied  with  the  requirements  of  this  act;  Provided^ 
that  in  the  counties  of  Alturas,  Custer,  and  Lemhi,  Uie 
supervisor  shall  be  entitled  to  receive  four  dollars  per 
^9Ly\^x\A  provided^  further^  that  in  the  counties  of  Wash- 
Compensation  iugton,  near  Lake,  and  Oneida,  the  road  supervisor  shall 
^^^^^       receive  $2.60j)er  day. 

oiMtraction  Seo.  36.  if  any  person  shall  obstruct  any  public  road, 
ofanyrSSf*  trail,  Street  or  thoroughfare,  by  felling  trees  across  the 
same,  or  by  placing  any  other  obstructions  therein,or  dam- 
aging, digging,  or  deepening  a  creek  or  river,  or  its  banks, 
so  as  to  aestroy  a  ford  or  crossing,  or  fence  up  or  obstruct 
any  such  highways,  and  who  shall  neglect  for  five  days 
after  having  oeen  notified  by  the  supervisor  to  remove 
any  such  obstruction,  shall  be  deemed  guilty  of  a  nriisde- 
meaner,  and  upon  conviction  before  any  court  having 
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jnrisdiction,  shall  be  fined  in  a  snm  not  exceedintr  one 
hundred  dollars,  and  be  adjud&^ed  to  pay  all  costs  of 
prosecntion. 

Sec.  37.     If  any  person  shall  willfully  destroy  or  ^^-SJlJ^oJ^ 
jure  any  bridge  or  causeway,  or  remove  or  cause  to  be  on  any  pubUo 
removed  any  of  the  plank  or  timber  therefrom,  or  cnt'*'*^ 
down  or  injure  any  tree  planted  or  growing  as  a  shade 
tree  in  any  public  highway,  street,  or  thoroughfare,  or 
injure  any  such  public  highway,  street,  or  thoroughfare, 
by  digging  therein,  he  shall  be  liable  to  be  prosecuted 
before  any   justice  of  the   peace,  on  complaint  of  any 
resident  of  the  road  district,  and  on  conviction  thereof 
shall  l)e  fined  in  a  snm  not  to  exceed  one  hundred  dollars. 
Sec.  88.     Any  person  or  persons,  body  politic  or  cor- 
porate, who  shall  obstnict,  injure,  or  damage  any  P"^>''C  JJjiJ'^jO^*^'. 
road,  street,  or  highway,  either  by  placing  obstruction  etc.,  by  any 
therein,  or  by  digging  in,  deepening  or  deviating  the^^*"^"^* 
water  of  any  stream,  or  by  placing  any  obstruction  in 
any  ditch  or  stream  within  or  along  any  public  road, 
sti-eet,  or  highway,  or  by  placing  or  constructing  any 
obstruction,  ditch,  or  eml)ankments,  upon  their  own  or 
other  lands,  so  as  to  make  or  cause  any  water  to  flow 
upon  or  impair  any  public  road,  street,  or  highway,  or 
shall  ride  or  dnve  upon  and  along  the  sidewalk  or  side- 
walks of  any  road,  street,  or  highway,  whenever  such 
sidewalks  have  been  graded  or  graveled,  located  or  desig- 
nated by  any  order  of  the  board  of  County  Commis- 
sioners or  city  council,  or  prepared  in  any  other  manner 
dedicating  and  designating  tne  same  for  and   to  that 
particnlar  use  and  purpose,  either  by  the  property  owner 
or  by  the  public,  or  in  any  other  manner  injure  or  ob- 
struct any  public  road,  street,  or  highway,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  liable  to  prosecu- 
tion before  any  justice  of  the  peace  in  said  county;  and 
upon  conviction  of  the  violation  of  any  of  the  provis- 
ions of  this  section,  shall  be  punished  by  a  fine  of  not  Punishment  by 
less  than  ten  nor  more  than  fifty  dollars,  to  be  collected  ^^^ 
as  other  fines  are  collected;  and  any  such  person,  body 
politic  or  corporate,  shall  be  further  liable,  at  the  suit 
of  the   road   supervisor  of  the  district,  in  the  snm  of 
five  dollars  for  each  and  every  day  such  obstruction  is 
allowed  to  remain   after  being   notified   to   remove  or 
remedy  the  same  by  the  road  supervisor  of  the  district,  complaint  by 

It  shall  be  the  duty  of  the  road  supervisor  of  an}' ag£liMt any 
district   wherein    such    obstruction,  injury  or  damage  JSScUng  any 
exists,  to  make  a  complaint  against  the  person  or  per-  w»*i- 
sons,  body  politic  or  corporate,  so  obstructing  or  injuring 
19 
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any  public  road,  street,  or  highway,  in  his  district,  be- 
fore any  justice  of  the  peace  of  the  county. 
SSf  not  ""^         Sec.  39.     If  any  part  of  any  road  in  this  Territory 
opened.  shall  not  be  opened  for  four  years  after  its  location,  the 

same  shall  become  vacated. 

•  

Sec.  40.  The  auditors  of  the  several  counties,  shall 
Blank  receipts  fumisli  each  road  supervisor  blank  receipts  for  said  road 
orroa  tax.     ^^^  ^^^^  ^.^j^  blank  Certificates  for  extra  labor  performed 

as  provided  in  section  31  of  this  act. 

DEO.  41.  Any  person  or  persons,  company  or  corpora- 
tion, desiring  and  intending  to  run  water  across  any 
Enblic  road,  street,  or  highway,  in  this  territory,  shall 
rst  construct  a  ditch  or  ditches  of  sufficient  size  to 
carryingVater  carry  all  of  such  Water,  and  shall  build  a  good  substan- 
pubh«*^<L  .^^*1  bridge,  with  good  easy  grades  leading  on  and  off  of 
the  same,  over  such  ditch  or  ditches,  not  less  than  twen- 
ty feet  wide,  of  good  hewn  or  sawed  timber  or  lumber 
not  less  than  three  inches  thick,  laid  on  good  substantial 
timbers  not  less  than  six  inches  square;  and  they  and 
their  successors  shall  keep  all  such  bridges  and  ditches 
in  good  repair,  so  long  as  such  ditches  are  maintained. 
All  persons  now  having  ditches  across  any  public  road, 
street  or  highway  in  this  Territory,  shall  within  one  hun- 

dred  and  twenty  days  after  the  passage  of  this  act,  con- 

<^n^iction  etruct  good  and  substantial  bridges,  as  above  described, 
across  Pitches  over  the  Same,  and  keep  the  same  in  repair  in  all  respects 
now  used.  ^  above  Specified;  Providedy  that  where  the  quantity 
of  water  of  any  ditch  is  such  that  a  box  or  culvert  will 
carry  tlie  same,  said  water  may  be  conducted  across  any 
road,  street  or  highway  by  means  of  such  box  or  culvert, 
which  sliall  be  adapted  to  the  surface  of  the  road,  street 
or  highway,  and  be  built  of  a  length  of  not  less  than 
twenty  feet,  and  in  a  manner  so  substantial  as  to  bear 
and  admit  of  uninterrupted  travel. 

Sec.  42.  If  any  person  or  persons,  company,  or  cor- 
poration, owning  or  having  ditches,  or  who  shall  here- 
after construct  ditches  across  any  public  road,  street,  or 
O)njtroctionof  higliway,  shall  fail  or  neglect  to  build  bridges  or  culverts 
bridges  or  over  the  same,  as  required  by  the  last  section,  or  to  keep 
raperviso^^f  ^^  Same  or  their  ditches,  on  any  public  road,  street  or 
">**^»-  highway,  in  good  repair,  it  shall  oe  the  duty  of  the  su- 

pervisor of  the  district  to  build  or  repair  the  same  at  the 
expense  of  such  person  or  persons,  company,  or  corpora- 
tion, and  the  cost  thereof  shall  be  a  lien  upon  the  land 
and  premises  of  such  ditch  owner  or  owners,  and  may 
be  sued  for  and  collected,  by  and  in  the  name  of  such 
supervisor,  in  any  court  of  competent  jurisdiction. 
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Seo.  43.  Any  person  or  persons,  company  or  corpo- 
ration, who  shall  run  water  across  any  public  highway, 
road  or  street,  without  first  constructing  a  good  and  suf- 
ticient  ditch  or  ditches  to  convey  the  same,  or  who  shall 
fail  to  bridge  such  ditch  or  ditches,  or  to  keep  such  bridge  ™^^^«j^o.^ 
or  bridges  or  ditches,  in  ijood  repair  as  required  by  thisiLsed  lor  eon- 

,7,1  '  '^    .  ^  ,7  Tin  veyiug  waur 

act,  and  all  persons,  companies  or  corporations  who  sliali 
suffer  any  water  used  by  them  for  the  purpose  of  irriga- 
tion, or  anv  other  purposes,  to  flow  into  or  upon  any  pub-  Allowing  water 

tL'i"  Ji.*.'  i.1  *i         to  flow  Into  oi* 

lie  highway,  road  or  street,  in  any  otiier  manner  than  on  any  rouU. 
that  authorized  by  this  act,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof,  sliall  be  fined 
in  any  sum  not  less  than  twenty-five  nor  more  than  fifty 
dollars,  together  with  the  costs  of  suit,  and  for  a  second 
offense  double  said  fine  and  costs;  and  it  is  hereby  made 
the  duty  of  all  road  supervisors,  constables  and  mar- 
shals, to  make  complaint  before  the  proper  court  for 
violations  of  this  section,  whenever  notified  or  having 
knowledge  thereof. 

Sec.  44.  The  act  entitled,  "  An  Act  concerning  roads, 
highways,  trails  and  public  thoroughfares,"  approved, 
January  12th,  1875,  and  all  acts  amendatory  thereof,  and 
all  acts  and  parts  of  acts  in  conflict  with  this  act,  are 
hereby  repealed;  Provided^  that  an  act  concerning  roads  Repeal  of  «c<» 
and  highways  in  Boise  County,  approved  Jan.  10th,  1873, 
and  all  acts  amendatory  thereof,  or  supplementary  there- 
to, are  not  repealed  or  intended  to  be  repealed  by  this 
act 

Sko.  45.     Each  incorporated   city  in    this   Territory  Each  city  con 
shall  constitute  a  separate  road  district  under  this  act,  diitria.  **  *^^" 
and  the  city  council  of  each  city  shall,  as  far  as  relates 
to  their  city,  have  the  powers  conferred  and  perform  the  Powere  of  ciiy 
duties  imposed  upon  the  board  of  County  Commission-  ^*'"^^**- 
ers  of  their  respective  counties  by  this  act     Each  city 
council  shall  appoint  a  road  supervisor,  who  shall,  with- 
in such  city,  have  the  powers  conferred  and  perform  the  Poweisof 
duties  imposed  by  this  act  upon  road  supervisors  ;  and  ^"^""^  ^^' 
the  city  council  may  remove  the  supervisor,  or  may  re- 
quire a  bond  or  settlement  from  him   at  any  time,  and 
Btiall  fill  any  vacancy  in  such  office;  and   may  regulate 
the  length,  ffrade  and  size  of  brid<fes,  causeways  and  cul-  Further  powers 

®'^        .J..       ,|  i.''^'  j»*.  olcity  council. 

verts;  may  provide  tor  the  construction  and  maintenance 
of  sewers,  sidewalks  and  street  crossings,  and  the  grade 
and  construction  and  maintenance  of  streets  and  alleys, 
and  shall  have  all  the  powers  as  to  streets  and  alleys, 
conferred  by  their  respective  charters  or  acts  of  incorpo- 
ration, and  by  this  act 
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ExccpUoM  to  Skc.  46.  This  act  shall  not  apply  to  the  City  of  Lew- 
istoti,  in  the  county  of  Nez  Perce,  nor  to  the  county  ot 
Boise,  except  the  "  proviso  "  in  section  44  of  this  act 

Sec.  47.     This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  Febriiary  1,  1881. 
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JL'N    ACT 

TO  AMEND  AN  ACT.  ENTITLED  "AN  ACT  IN  RELATION  TO 
THE  CONSTRUCTION  OP  BRIDGES,  FERRIES,  ROADS 
AND  TRAILS,"  APPROVED  DECEMBER  20,  A.  D.  1864. 

JSe  it  enacted  hy  the  Legislative  Aeeembly  ofteh  Terri- 
tory of  Idaho ^  as  follows: 

AmendmcntB.  SECTION  1.  That  Section  6  of  said  act  be  amended 
by  striking  out  of  said  section  after  the  word  *'  less"  and 
before  the  word  "  conditioned  "  the  following  "  than  one 
hundred,  nor  more  than  one  thousand  dollars,"  and  insert- 
ing in  lien  thereof  '^  than  one  thousand,  nor  more  than  ten 
thousand  dollars." 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  10,  1881. 


PUBLIC  ADMINISTRATOR. 


CONCERNING  THE  OFFICE  OF  PUBLIC  ADMINISTBATOB. 

Be  it  enacted  by  the  Leaielative  Assembly  of  the  Terri- 
tory of  Idaho^  as  follows  : 

County  Treas-  SECTION  1.  The  county  treasurers  of  the  various  coiui- 
^c?o"piiwic*'  ties  of  this  Territory  are  hereby  declared  to  be  ex-officio 
•dmiuistraton.  pQJ^Ue    administrators      in   their    respective    counties. 
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£ach  public  administrator  ahall,  before  he  enters  apon 
the  duties  of  his  oiBce,  take  and  file  his  official  oath,  and 
execntc  and  file  an  official  bond,  conditioned  as  ^^^^  bonds  ^JjJ^J^ 
of  other  county  officers  are,  with  two  good  and  sufficient 
snreties,  in  asuiu  not  less  than  two  thousand  dollars; 
Provided^  that  the  Probate  Court  may,  upon  reasonable 
cause  therefor  shown,  require  at  any  time  a  new  l^nd,  ^'*^*^J*l?*^ 
an  additional  bond  to  be  given  upon  ten  days'  notice  in 
writing. 

Sec.  2.  In  all  cases  where  any  person  shall  die,  seized 
or  possessed  of  any  estate  within  this  Territory,  or  hav- 
ing any  ri^ht  or  interest  therein,  and  in  the  absence  from  Ab^nceofanj 
the  Territory  of  any  person  or  persons  entitled  to  admin-  {^administer, 
ister  as  prescribed  by  the  first  seven  sub-divisions  of  Sec- 
tion 52,  of  the  Probate  Practice  Act,  it  shall  be  the  duty 
of  the  Pn>bate  Judge  upon  the  application  of  any  person  ^ 

interested  therein  to  commit  the  administration  of  such 
estate  to  the  public  administrator  of  the  proper  count}*. 
In  all  cases  whei*e  administration  shall  have  been  granted  {J.y'e^'***r"„^J^ 
to  any  ])ublic  administrator  as  aforesaid,  and  it  snail  af-tomibiic  af- 
terwards appear  that  there  are  persons  entitled  to  the  **^'*'^'" 
preference  of  administration  by  the  first  seven  sub-divis- 
ions of  said  section  52  of  the  Probate  Practice  Act,  it 
shall  be  the  duty  of  the  court  to  revoke  the  letters  grant- 
ed to  such  public  administrator,  and  grant  the  same  to 
such  person  as  may  be  entitled  thereto;  Provided^  that 
application  shall  be  made  to  the  Probate  Court  of  the 
proper  county,  by  such  person  or  persons  within  six 
months  after  the  letters  shall  have  been  granted  to  the 
public  administrator  as  aforesaid,  saving  to  the  publ  ic 
administrator  in  all  cases,  all  such  sum  or  sums  of  money 
as  may  be  due  to  him  from  such  estate  on  account 
of  commissions  and  expenses,. due  to  and  incurred  by 
him  in  the  management  of  said  estate.  The  public  ad- 
ministrator shall  be  entitled  to  the  same  fees  and  com  Fees. 
missions  for  administration  as  other  administrators  or 
executors  are  paid. 

Seo.  3.  Each  public  administrator,  on  final  settle- 
ment of  an  estate  and  proper  order  of  the  court  having 
jurisdiction,  or  before  final  settlement  upon  the  regular 
order  of  the  court  aforesaid,  shall  pay  over  all  moneys  of  Paymentof 
such  estate  to  the  persons  entitled  thereto,  in  the  sameeluuca  ^ 
manner  and  subject  to  the  same  provisions  as  other  ad- 
ministrators or  executors. 

Sec.  4.     No  public  administrator  shall  be  interested  Jj^jgj^' 
in  anywise  in  any  expenditures  of  any  kind,  made  on  ac- 
count of  anv  estate  of  a  deceased  person,  upon  which  he 


ex- 


I 
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Same.  is  adiniiiisterino:,  save  as  necessarily  made  in  due  <y)nrse 

of  such  administration;  nor  shall  he  be  associated  in 
business  with  any  one  so  interested;  and  he  shall  state 
in  his  reports  that  he  has  not  been  so  interested  or  asso- 
ciated. 

in^offiS^"^"  ^*'^"  ^'  ^^^  ^^y  willful  miBdemeanor  in  office,  any 
public  administrator  may  be  indicted,  tried,  and  if  found 
guilty,  fined  in  any  sum  not  exceeding  two  thousand 
dollar,  and  removed  from  office;  but  such  fine  and  re- 
moval shall  not  bar  any  existing  right  of  civil  action 
upon  his  official  bond. 
Sec.  6.     It  shall  be  the  duty  of  all  persons,  especially 

Information,  of  all  civil  officers,  to  give  all  information  in  their  pos- 
session to  public  admmistrators  respecting  estates,  and 
the  property  and  condition  thereof,  upon  which  no  other 
person  has  then  administered. 

Public  administrators  may,  and  it  is  hereby  made  their 
official  duty,  to  institute,  maintain  and  prosecute  all  nee- 

Actions  at  Uw.  essary  actions  at  law  and  in  equity,  for  the  recov- 
ery and  for  the  protection  of  the  property,  debts,  papent, 
or  other  estate  of  any  deceased  person  upon  whose  estate 
they  niav  be  administerin<r> 

co"iaucL  ^^^^'-  '^-     Except   as  in   this  act  otherwise  provided, 

public  admi  listrators  in  distributing  or  administering 
ii])on  estates,  shall  be  governed  by  the  same  rules  and 
laws  bv  which  other  administrators  or  executors  are. 

Skc.  8.  Any  money  paid  into  the  Territorial  Treas- 
ury under  the  provisions  of  this  act,  may  be  recovered  by 
the  rightful  heirs  or  legatees  thereof  in  the  following  maii- 

Rccoycry  of     ner:     Such  heir  or  heirs,  legatee  or  legatees,  may  present 

money.  their  claim  therefor  to  the  Probate  Court  which  had  juris- 

diction of  the  final  settlement  of  the  estate  to  which  such 
money  belonged,  and  make  proof  of  the  validity  of  such 
claim,  after  due  notice  given  to  the  treasurer  of  the  Terri- 
tory, to  the  satisfaction  of  such  court,  under  such  rules  as 
it  may  prescribe.  If  satisfied  on  the  hearing  that  such 
claimant  or  claimants  are  rightfully  entitled  to  the  same, 
the  court  shall  enter  a  decree  that  such  money  l>e  paid 
to  him  or  them.  Such  decree  shall  then  be  certified  to 
the  Controller,  who  shall  draw  his  warrant  on  the  treas- 

Timnin  which  "rcr,  who  shall  pay  the  same;  Provided,  no  proceedings 

m:>ucy'^*^'^  sliali  be  maintained  under  the  provisions  of  this  act  un- 
less within  two  years  next  after  the  final  settlement  of 
the   estate  to  which  they  relate;  And  provided  y^urthe^\ 

w^liin^r^^^  that  all  costs  of  such  proceedings  shall  be  paid  by  the 
a])|)licant  or  applicants.  If  not  applied  for  within  two 
years,  as  above  provided,  or  if  applied  for  and  not  oh- 
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tallied,  snch  moneys  shall  then  be  placed  in  the  general  JJ55®L**l5f^^ 
Territorial   school   fund.    Eithw  party  to  the  proceed-  jSmd, 
ings  mentioned  in  this  Section  shall  have  the  same  right 
of  appeal  as  in  other  proceedings  in  the  Probate  Court. 

Sbo,  9.  Public  administrators  shall  not  be  required  to 
make  formal  application  for  letters  of  administration;  ^|g^**oo*>' 
nor  shall  he  be  required  to  file  or  have  approved  any 
bond,  except  as  such  public  administrators  in  any  case.  Bond. 

Sbo.  10.    This  act  shall  ti&e  effect  and  be  in  force  Mm 
and  after  its  passage. 

Approved  February  9th,  1881. 


LIVE  STOCK,  OWNERS  OF  LIVE  STOCK 

ANI>  RANCHERS. 


TO  PROTECT  RESIDENT  STOCK  OWNERS,  AND  RANCHERS, 
AND  PROVIDE  FOR  THE  BRANDING  AND  MARKINO 
OF  LIVE  STOCK. 

£e  it  enacted  hy  the  Legislative  Assembly  of  the  Terri* 

tory  of  Idahoy  as  follows: 

Secthon  1.  Every  person,  whether  owner  or  employee, 
who  shall  drive  or  bring,  or  assist  in  driving  or  bringing 
any  cattle,  horses,  mules,  asses,  sheep,  or  hogs,  through, 
or  into  this  Territory,  shall  be  deemed  a  stock-drover,  stock  droTea. 
Every  person  who  owns  any  cattle,  horses,  mules,  asses, 
sheep  or  hogs,  in  this  Territory,  and  is  engaged  in  the 
business  of  oreeding,  growing,  or  raising  the  same  for 
profit,  shall  be  deemed  a  stock-grower;  and  all  cattle,  stock  groweis. 
horses,  mules,  asses,  sheep,  and  hogs  shall  be  deemed 
live  stock.  livestock. 

Sec.  2.     Every  stock-grower  in  this   Territory  shall 
use  one,  and  only  one  brand  and  mark  for  (tViti\Q\  provided^  Brand  for 
that  any  stock-grower  may  use  a  smaller  sized  brand  to^  ^ 
brand  his  cattle  on  the  horn  or  horns,,  of  the  same  kind 
as  his  flesh  brand;  one  and  only  one  brand  or  mark  for 
horses,  mules,  and  asses;  one  and  only  brand   or  markjjjf^^^' 
for  sheep;  and  one  and  only  one  brand  or  mark  for  hogs;  B^and  for 
which  brands  and  marks,  shall  be  placed  upon  some  con-  ^^eep  and 
spicuous  part  of  the  animal  to  be  branded  or  marked;  °^ 
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Provided^  that  nothing  in  this  act  forbids  the  nee  of 
Bzand  ibr  au  One  brand  or  mark  for  all  or  several  of  the  fonr  classes  of 
ureatook.  live  stock  hereinbefore  ennmerated  in  this  section;  bat 
a  stock-grower  may,  at  his  option,  use  a  different  brand 
and  mark  for  each  of  the  aforesaid  fonr  classes  of  live 
stock. 

Sbo.  8.  In  all  cases  of  the  purchase  of  an  entire  band 
of  live  stock  by  any  resident  stock-grower,  together  with 
the  sole  right  to  the  brand  of  the  party  selling  said  live 
stock,  it  shall  be  lawful  for  the  party  purchasing  such 
band  and  brand  to  have  such  purchasea  brand  recorded 
in  his  own  name,  upon  presentation  to  the  County 
Eecorder  of  the  county  where  such  brand  is  recorded  of 
a  duly  authenticated  bill  of  sale  <^f  such  brand  and  band 
of  live  stock;  but  it  shall  not  be  lawful  for  any  stock- 
grower  to  use  more  than  one  of  these  brands  or  marks, 
on  the  increase  of  bis  band  of  live  stock. 

But  the  provisions  of  this  section  shall  not  be  so  con- 
strued as  to  release  any  stock-drover  from  the  obliga- 
tions to  brand  or  mark  all  live  stock  driven  through  any 
portion  of  this  Territory,  as  hereinafter  provided. 

Sec.  4.  Every  stock-grower  shall  record,  in  the  office 
of  the  County  Recorder  of  his  county,  a  full  and  correct 
description  of  his  brands  and  marks,  describing  particu- 
larly on  what  part  of  the  animal  to  be  marked  or  branded, 
the  brand  or  mark  shall  be  placed.  He  may,  also,  at 
his  discretion,  record  the  same  in  the  office  of  the  County 
Eecorder  of  any  other  county  or  counties  within  this 
Territory. 

Seo.  6.  No  stock-grower  in  this  Territory  shall  here- 
after use  any  other  brands  or  marks  than  the  brands  and 
marks  recorded,  as  provided  for  in  section'  four  of.  this 
act,  which  shall  in  all  cases  be  placed  on  the  part  of  the 
animal  designated  in  the  description  so  recoraed,  and  no 
other.  When  there  is  already  a  brand  on  that  particular 
place,  then  as  near  thereto  as  possible. 

Sec.  6.  Every  stock-grower  who  has  not  already  fully 
complied  with  all  the  provisions  of  this  act  relative  to 
the  branding  of  live  stock,  shall,  within  six  (6)  months 
from  the  date  of  the  passage  of  this  act,  select  his  brand, 
and  as  far  as  may  be  possible,  brand  all  his  live  stock  in 
this  Territory,  as  required  in  this  act,  but  he  shall  not 
be  required  by  this  act  to  mark  his  live  stock;  Provided^ 
that  stock  kept  up  for  use  need  not  be  branded  unless  the 
owner  or  owners  choose  to  brand  them. 

Seo.  7.  Any  stock-grower  in  this  Territory  may  se- 
lect an  ear-mark,  and  alter  recording  the  same  as  herein- 


Place  of 
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lect  brand. 
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before  provided,  may  use  the  same  in  marking  his  live 
«tock. 

Snch  mark  shall  be  made  by  cutting  or  shaping  the  Ear-bnmda. 
^ear  or  ears  of  the  animal  so  marked;  but  in  no  case  shall 
the  person  so  marking  the  animal  cutoff  more  than  one- 
•third  of  the  ear  so  marked.     Neither  shall  any  person 
mark  by  cutting  an  ear  on  both  sides  to  a  point. 

Seo.  8.    No  stock-grower  shall  have  recorded  or  use,  saaMbnuid 
and  no  County  Eecorder  shall  record,  any  brand  or  mark ^^^Mbp' 
which  has  been  previously  selected  or  recorded  by  any  mow  than  oa« 
person  or  persons  m  his  county,  unless  the  same  has 
been  abandoned,  and  notice  of  the  abandonment  duly 
recorded  by  the  County  Recorder  of  his  county,  except  as 
provided  in  Section  3  of  this  act. 

Seo.  9.  Partners  in  stock-growing  may  adopt  and 
«8e  partnership  brands  or  marks,  in  which  case  they  Partoerahip 
must  select,  record  and  use  the  same  in  the  manner  pro-  ^^ 
vided  for  the  individual  stock-growers  in  this  act,  or  they 
may  adopt  and  use  the  individual  brand  or  brands,  mark 
or  marks,  of  any  individual  member  or  members  of  the 
partnership,  duly  selected  and  recorded  as  provided  in 
this  act 

Seo.  10.  No  stock-grower  or  stock-growers,  or  other 
person  or  persons,  in  this  Territory,  shall  change,  con- 
-ceal,  deface,  disfigure  or  obliterate  any  brand  or  mark  SSSJerSS- 

I>revionsly  branded,  impressed  or  marked  on  any  head  of  log  of  brands. 
ive  stock,  or  put  his  or  their  own,  or  any  other  brand 
cipon  or  over  any  part  of  any  brand  previously  branded 
upon  any  head  of  live  stock,  and  no  person  or  persons 
shall  make  or  use  any  counterfeit  of  any  brand  or  mark 
provided  for  in  this  act. 

Seo.  11.     In  all  suits  at  law,  or  in  equity,  or  in  any 
criminal  proceedings,  in  this  Territory,  where  the  title 
of  any  live  stock  is  involved,  the  brand  on  any  such  ani- 
mal shall  he  pri/md facie  evidence  of  the  ownership  of  the  ®5^*i?L?* 
person  whose  brand  it  may  be;  Provided^  that  such  brand  evidence  of 
hsA  been  duly  recorded  as  required  by  this  act.     Ear-  ^'^'^^^^p- 
marks,  when  used  and  recorded,  shall  be  taken  in  evi- 
dence in  connection  with  the  owner's  recorded  brand, 
in  such  suits. 

Proof  of  the  right  of  any  person  or  persons,  to  ^8eR««ht  gujeof 
«uch  brand  or  mark  shall  be  made  by  a  copy  of  the  record  shown  i^  oopr 
of  the  same,  certified  by  the  County  Eecorder  of  any°^"*^"^ 
county  in  which  the  same  is  recorded,  under  the  hand 
and  seal  of  ofiice  of  such  Recorder. 

Seo.  12.     It  shall  be  the  duty  of  every  stock-drover  Road  brands 
to  select  and  use  a  road  brand  for  all  livestock  driven  or 
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moved  through  or  into  this  Territory,  by  him  or  by 
assistance  or  direction,  which  road  brand  shall  be  plainlT 
and  distinctly  branded  on  some  conspicuous  part  of  eacik 
animal ;  and  it  shall  be  the  imperative  duty  of  every  saeh 
stock-drover  or  his  assistants,  each  day  to  carefully  search 
through  and  examine  his  herd  or  drove  after  driving  or 
moving  them  over  any  portion  of  this  Territory,  and  sep- 
arate from,  and  drive  and  keep  away  from  his  herd  or 
drove,  all  live  stock  not  belonging  thereto,  or  not  branded 
with  his  road  brand;  Provided,  that  any  drover  or  drov- 
ers may  drive  the  stock  of  other  drovers  with  different 
brands;  Promded,  he  or  they  have  written  authority 
from  the  owner  or  owners  to  drive  said  stock. 

Sec.  13.  Any  person  or  persons,  not  being  the  owner 
or  owners,  or  entiued  to  the  possession  of  any  head  of 
live  stock,  who  shall  be  found  knowingly  and  willfully- 
driving,  riding  or  leading,  or  assisting  to  drive,  ride  or 
lead,  the  same  away  from  its  usual  range  in  this  Terri- 
tory, unless  he  shall  corral  the  same  at  the  first  corral 
nearest  to  such  range,  shall  be  guiltv  of  a  misdemeanor, 
and  punished  as  hereinafter  proviaed.  And  proof  that 
such  person  or  persons  were  so  found  driving,  riding  or 
leading  such  live  stock  from  its  usual  range,  as  aforesaid, 
shall  be,  on  trial,  evidence  suflBcient  to  warrant  a  convic- 
tion, unless  the  evidence  produced  on  the  'trial  showa 
that  the  accused  acted  in  good  faith,  and  with  an  inno- 
cent purpose;  Provided,  that  any  stock-grower  or  liis 
employes  shall  be  allowed  to  drive  any  stock  that  he  or 
they  may  find  herding  with  any  stock  belonging  to  them 
or  under  their  control,  on  the  range,  to  the  nearest  suit- 
able corral  that  can  be  obtained  and  there  separated  from 
the  stock  of  said  stock-grower,  and  such  stock  shall  be 
by  them  driven  or  caused  to  be  driven  back  to  or  near 
the  range  from  which  such  stock  was  driven. 

Seo.  14.  Any  stock-drover  or  other  person  engaged 
in  driving  or  moving  any  herd  or  drove  of  live  stock 
through  this  Territory,  who  shall,  without  the  owner's 
consent,  drive  or  move,  or  assist  in  driving  or  moving, 
any  head  of  live  stock,  the  property  of  another  person, 
or  otherpersons,  away  from  its  usual  or  accustomea  range 
in  this  Territory,  shall  be  guilty  of  a  misdemeanor,  and 
punished  as  hereinafter  provided ;  and  shall  also  be  liable 
lor  damages  in  a  civil  action  in  any  court  of  competent 
jurisdiction  in  this  Territory  by  the  party  injured,  for 
double  the  value  of  each  head  of  live  stock  so  aa  afore- 
said driven  or  moved  away,  together  with  costs  of  suit; 
and  the  party  injured  may,  at  the  commencement  of  such 
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civil  action,  or  during  the  pendency  thereof,  have  such 
herd  or  drove  of  live  slock  or  such  number  of  live  stock 
thereof  as  shall  be  sufficient,  attached,  seized  and  held  ^^^J)®'*' "' 
as  security  for  all  damages  and  costs  that  may  be  recov- 
ered in  such  action. 

Skc.  15.     Any  person  or  persons  owning  or  having 
charge  of  any  herd  or  drove  of  live  stock,  who  shall  drive 
or  move  the  same  into  or  through  any  county  in  this 
Territory,  in  which  the  owner  thereof  is  not  a  resident  or 
land-owner,  and  where  the  land  is  owned  or  is   occupied 
and  improved,   shall   prevent   such  herd  or  drove  from  Prevention  of 
mixing  with  the  live  stock  belonging  in  said  county,  and  SS3el^^°*^°^ 
shall  also  prevent  such  herd  or  drove  from  trespassing  on 
land  in  the  possession  of  any  actual  settler,  and  used  by 
him  for  grazing  purposes,  or  for  the  growing  of  grain,  bay 
or  other  crops,  or  injuring  any  ditches  owned  or  used  by 
such  settler.     If  any  owner  or  person  in  charge  of  any  sucu 
herd  or  drove  of  live  stock,  shall  willfully  or  negligently 
injure  any  resident  of  this  Territory  by  driving  or  moving 
such  herd  or  drove  of  live  stock  from  any  pubfic  highway, 
and  herding  or  grazing  the  same  on  land  occupied  and  im-  Herding  of  oat- 
proved  by  any  settler  in  possession  of  the  same,  he  shall  be  proved  land, 
deemed  guiity  of  a  misdemeanor,  and  punished  as  here- ^^*'^*^*^  **^^* 
inafter  provided;  and  shall  also  be  liable  in  a  civil  action  Liability  to 
to  the  party  injured  for  the  damages  by  him  sustained.     c^viiacUou. 

Seo.  16.     The  County  Commissioners  of  any  c^tunty 
in  this  Territory  shall,  upon  petition  of  any  five  of  the 
resident  stock-owners  of  said  county,  appoint  one  or  more 
inspectors;  said   inspectors  shall    be  experienced  stock '^^tock  inspoct- 
itien,  and  duly  sworn  to  faithfully  perform  the  duties  and 
requirements  of  this  act,  whose  dut}'  it  shall  be  to  dis- 
cover and  detect  any  violation  of  this  act,  or  of  any  act 
in  this  Territory  relating  to  live  stock.     Said  inspector  or 
inspectors  shall  have  full  power  to  cut  out  and  separate  !>«*»*»  and 
from  any  herd  or  drove  of  live  stock,  all  range  stock  of  spJctora'of 
every  description   not  belonging  to  such  herd  or  drove,  "^^^ 
and  to  detain  the  herd  or  drove  for  that  purpose,  and 
shall  have   full  power  without  a  warrant,  to  arrest  any 
person  or  persons  violating  any  of  the  provisions  of  this  i 

act,  and  take  them  before  any  court  having  jurisdiction 
of  the  oftense,  shall  receive  such  compensation  for  his  or  compennation 
tiieir  services  as  shall  be  allowed  by  any  board  of  County  g^^^^*"" 
Commissioners  of  such  county,  to  be  paid  out  of  the 
county  treasury  of  such  county.  Any  board  of  County 
Commissioners  in  this  Territory  may  offer  and  provide 
ioT  the  payment  of  suitable  rewards  for  the  detection  of 
any  violations  of  this  act. 
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Seo.  17.  Any  person  violating  any  of  the  provisions 
of  this  act,  or  of  any  section  thereof,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  fined  in  any  sam  not  exceeding  five  hnndred 
dollars,  or  imprisoned  in  the  county  jail  for  a  term  not 
Exceeding  six  months,  or  by  both  such  fine  and  imprison- 
ment. 

Seo.  18.  The  provisions  of  this  act  shall  not  apply  to 
Nez  Perce,  Idaho  and  Shoshone  counties. 

Sec.  19.  That  the  act  of  the  Legislative  Assembly  of 
the  Territory  of  Idaho,  eutitled,  **An  Act  relating  to 
Marks  and  Brands,"  approved  January  10,  1867,  and  all 
acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby 
repealed. 
TtaM  of  taking  gj.^  20.  Tills  act  shall  be  in  effect  from  the  date  of 
its  passage,  and  the  act  entitled  "An  Act  relating  to 
Marks  aiid  Brands,"  approved  January  10,  1867,  and  all 
existing  acts  in  conflict  with  this  act,  shall  be  of  no  fur- 
ther force,  except  in  the  counties  of  Nez  Perce,  Idaho 
and  Shoshone,  to  which  this  act  shall  not  be  applicable. 

Approved  February  9,  1881. 
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TO  PROVIDE  FOR  THE  INDIGENT  INSANE  OF  THE  TERr 

RITORY  OF  IDAHO. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Terri- 
tory of  Idahoy  as  follows: 

Section  1.  The  Governor  of  Idaho  Territory,  and 
John  Hailey,  the  IVesident  of  the  Council  thereof,  are 
hereby  appointed  Commissioners  of  Idaho  Territory,  to 
contract  on  behalf  of  said  Territory,  with  the  pro|>er 
authorities  of  the  State  of  California,  or  Oregon,  or  both, 
or  with  the  proprietor  or  proprietors  of  any  insane  asy- 
lum in  either  or  both  of  said  States,  for  the  keeping, 
treatment,  and  maintenance  of  the  indigent  insane  of 
Idaho  Territory,  if  in  the  judgment  of  saia  Commission- 
ers, such  contracts  can  be  made  upon  reasonable  terms, 
and  in  such  manner  as  to  secure  the  skillful  treatment  of 
such  persons. 
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Sec.  2.     After  such  contract  or  contracts  have  been 
made  and  entered  into^  copies  of  the  same  shall  by  said 
Comraissioners  be  distributed  to  the  boards  of  County  Spio'of  oSi-^^ 
Ck)mmis8ioners,  and  the  auditors  and  recorders  of  the  tract, 
several  counties  of  this  Territory. 

Seo,  3.     Whenever  sncli  contract  or  contracts   shall 
have  been  made  as  aforesaid,  any  person  who  is  alleged 
to  be  indigent  and  insane,  and  a  resident  of  the  county 
Inhere  the  coniplaint  is  made,  shall  be  brought  before 
any  Court  of  Kecord  of  said  county,  or  a  judge  thereof, 
and  examined,  and  if  the  evidence  produced  at  tlie  ex- Examination 
aminaiion  shows  that  the  person  examined  is  a  resident  ^e!*^ 
of  said  county,  and  is  ind  gent  and  insane,  and  should 
for  the  security  of  the  public  or  for  the  good  of  such  in- 
sane person,  be  kept  in  custody,  the  said  court  or  judge 
shall  make  an  order  to  that  effect,  and  the  person  so  de- 
clared to  bo  insane,  as  aforesaaid,  shall  be  conveyed  to  the  conveyance  to 
proper  asylum  which  shall  be  designated  in  such  order,  J^^g^*^^****" 
at  tlie  expense  of  the  county  of  which  he  or  she  is  a  resi-  county. 
dent,  but  the  expense  ai^  all  charges  for  the  care,  treat- 
ment, and  maintenance  of  such  insane  person  at  such 
asylum,  as  well  as  the  expenses  incident  to  a  discharge 
therefrom,  or  death,  shall  be  chargeable  to  and  paid  by 
the  Territory;  Provided^  that  if  it  shall  appear  from  such 
examination  before  such  court  or  judge  that  such  per- 
son is  indigent  and  insane,  but  that  such  insanity  is  of 
a  character  that  the  public  safet}'  or  the  good  of  such  rare  of  insane 
person  does  not  require  him  or  her  to  be  confined,  such  "**'  <iftn«eroua. 
court  or  iudge  shall  so  certify,  and  such  person  shall 
be  cared  lor  as  is  now  provided  by  law  for  the  care  of 
the  indigent,  sick,  idiotic,  and  insane  persons  in  the 
several  counties  of  this  Territory. 

Seo.  4.     All  examinations  of  persons  allecfed  to  be  in-  Examination 
sane   shall  be  public,  and  the  court   or  judge  before  be  pubUc.  ^ 
whom  the  examination  shall  be  held,  shall  not  order,  ad- 
judge or  decree  the  person  examined  to  be  insane,  unless 
at  least  one  phj'sician,  a  graduate  in  medicine,  testifies  '^^^^^  ^ 
on  the  examination  that  he  believes  the  person  so  ex-^  ^     ^^ 
amined  is  insane,  and  whether,  in  his  opinion,  it  would 
endanger  the  public  safety  to  permit  such  person  to  run 
at  large.     If  it  appears  at  such  examination  that  the  per- 
son so  examined  is  insane,  but  not  a  resident  of  the 
county  in  which  the  examination  is  held,  and  is  a  resi- 
dent of  another  county  in  this  Territory,  the  court  or 
judge  shall  by  order  direct  that  the  person  so  examined        .     - 
and  all  the  papers  relating  to  the  case,  be  tyrned  over  examination  to 
and  delivered  to  the  proper  court  or  judge  of  the  county  p^^p*''*^^'**^- 
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of  which  the  person  bo  examined  is  a  resident,  which 
conrt  or  judge  shall  examine  the  case  anew.  For  the 
purpose  of  such  examinations  or  of  anj  examination  of  a 
person  alleged  to  be  insane,  under  the  provisions  of  this 
Powenorthe  act,  any  conrt  or  judge  having  jurisdiction  is  authorized 
•**"''  to  issue  subpoenas,  warrants  of  arrest,  or  any  other  pro- 

cess necessary  for  the  exercise  of  the  jurisdiction  con- 
ferred by  this  act,  and  have  them  duly  served  by  the 
sheriff  or  other  proper  officer. 

Seo.  5.    The  several  boards  of  CJounty  Commissioners 
TniuDortA.      of  this  Territory  shall  provide  for  the  transportation  of 
to^Myiurnand  *^7  p^rson  fouud  to  be  insauc,  and  ordered  to  be  placed 
to  ^LmK"^**  in  an  asylum  as  aforesaid,  from  their  respective  counties, 
to  the  proper  asylum,  and  the  person  or  persons  in  char ^re 
of  such  asylum  shall  in  every  instance  execute  a  certifi- 
cate in  duplicate,  certifying  at  what  time  and  irom  wliat 
person  any  such  insane  person   was  received  at  snch 
asylum.     One  copy  of  which  certificate  shall  be  filed  with 
the  clerk  of  the  board  of  County  Commissioners  of  the 
proper  county,  and  the  other  CQpj  with  the  Territorial 
Controller. 
Dntyof  man-       Seo.  6.     It  shall  be  the  duty  of  the  owner,  proprietor, 
"™  or  managing  agent  of  any  asylum  with  whom  such  con- 
tract as  aforesaid,  be  made  to  render  to  the  Territorial 
Controller  a  verified  account,  at  least,  once  every  three 
months,  for  the  keeping  of  any  insane  person,  together 
with  a  statement  showing:  the  condition  of  any  such  in- 
sane person  or  persons  under  treatment  at  such  asylum, 
and  if  any  such   insane  person   die,  escape,  or  be  dis- 
charged from  such  asylum,  to  immediately  report  the 
fact,  and  date  of  every  such  death,  escape,  or  discharge 
to  the  said  Controller. 
SS*TerritoI?'*      Sec.  7.     All    claims    against  the  Territory  for  the 
for  care  of  lu-  maintenance  and  care  of  the  indigent  insane  in  any  such 
asylum  shall  be  presented  to  the  Territorial  Controller, 
who  shall  credit  the  same,  and  if  the  account  is  correct 
and  due,  he  shall  draw  a  warrant  for  the  amount  payable 
out  of  the  Territorial  Treasury  out  of  any  moneys  not 
otherwise  appropriated,  and   the  Territorial  Treasurer 
shall  pay  the  same  in  its  regular  order. 

Seo.  8.     All  acts  and  parts  of  acts  in  conflict  with 
this  act  are  hereby  repealed. 

Seo.  9.    This  Act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 
Approved  January  25, 188L 
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AlV  ACT 

TO  AMEND  AN  ACT  ENTITLED  '^AN  ACT  TO  PROVIDE  FOR 
THE  BETTER  MAINTENANCE  OF  INDIGENT,  SICK, 
IDIOTIC  AND  INSANE  PERSONS  IN  THE  SEVERAL 
COUNTIES  OF  THIS  TERRITORY."  APPROVED  DEC.  13, 
1864. 

Se  it  enacted  hy  the  Legislative  Assembly  of  the  Ter- 
ritory of  idaho^  as  follows: 

Section  1.  The  board  of  County  ComTnissioners  of  Taxfbraup- 
Nez  Perce  County  are  hereby  empowered  to  levy,  and  ^ 
cause  to  be  collected  annually,  a  sum  not  to  exceed  one- 
half  of  one  per  cent,  on  the  value  of  all  taxable  proper- 
ty of  said  county  as  may  be  deemed  by  them  necessary 
and  sufficient  for  the  support  of  indigent,  sick,  idiotic 
and  insane  persons. 

Sec.  2.     That  all  of  section  first  of  said  act,  and  all-Repeaii. 
acts  and  parts  of  acts  in  conflict  with  the  provisions  of 
this  act,  so  far  as  they  relate  to  Nez  Perce  County,  be 
and  the  same  are  hereby  repealed. 

Seo.  3.     This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  January  28th,  1881. 


TEREITORIAL  PRISONEES. 


AN  AOT 

TO  PROVIDE  FOR  THE  KEEPING,  DISCIPLINE  AND  MAN- 
AGEMENT  OF  THE  TERRITORIAL  PRISONERS. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Terri- 
tory of  Idaho y  as  follows: 

Section   1.     Tlie  penitentiary  building  erected  and 
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Working  of 
priaonexs. 


conducted  by  the  United  States,  in  the  County  of  Ada, 
in  this  Territory,  is  hereby  declared  to  be  the  general 
pSoBu'**^  penitentiary  and  Territorial  Prison  of  the  Territory  of 
Idaho,  wherein  shall  be  confined  for  reformation  and 
punishment,  and  employed  at  hard  labor,  all  offenders 
who  have  been  or  shall  nereafter  be  convicted  and  aeii- 
tenced  acxsording  to  law  to  imprisonment  in  the  Territo- 
rial Prison;  and  all  persons  convicted  of  crime  against 
the  laws  of  this  Territory  and  sentenced  to  confinement 
in  the  Territorial  Prison,  shall  be  sentenced  to  hard 
labor  dnring  the  term  of  their  confinement,  and  shall 
perform  such  labor  under  such  rules  and  regulations  as 
may  be  prescribed  by  the  Governor  of  the  TerritoiT,  the 
United  States  Marshal  and  the  Territorial  Treasurer; 
and  they  may  make  regulations  for  working  prisoners 
outside  of  they>rison  walls  between  sunrise  and  sunset; 
Provided^  that  the  safe  keeping  of  the  prisoners  shall  not 
be  endangered  thereby,  ana  they  shall  be  returned  with- 
in the  prison  walls  before  sunset;  and  the  Territory 
shall  not  be  liable  for  any  additional  expense  for  guards, 
and  the  net  proceeds  of  the  labor  of  Territorial  prisoners 
shall  be  credited  to  the  Territory  in  the  monthly  accounts 
for  keeping  the  prisoners. 

Sbc.  2.  The  Governor  and  Treasurer  may  contract 
and  arrange,  on  the  part  of  the  Territory,  to  and  with 
the  United  States,  for  the  reception  and  keeping  of  all 
Territorial  prisoners;  Provided^  that  any  subsisting  con- 
tract or  arrangement  shall  not  be  affected  by  this  act. 

Sec.  8.  At  the  close  of  each  mouth  the  Governor 
shall  certify  to  the  Territorial  Controller  the  sum  due 
the  United  States  in  lawful  money,  for  the  keeping, 
boarding,  clothing,  washing  and  medical  attendance  of 
the  Territorial  prisoners,  for  such  month,  and  if  there 
be  sufficient  money  in  the  Territorial  Treasury,  not 
required  for  the  payment  of  the  principal  or  interest  of 
the  bonded  debt  of  the  Territory,  the  Controller  shall 
upon  such  certificate  of  the  Governor,  draw  his  warrant 
upon  the  Territorial  Treasury  in  favor  of  the  United 
States  Marshal  for  the  amount  so  certified,  and  the  Treasu- 
rer shall  pay  the  same;  but  if  there  be  not  sufficient  money 
in  the  Treasury  applicable  thereto,  the  Controller  shall 
shall  advertise  in  some  newspaper  published  at  the  capi- 
tal of  the  Territory,  that  sealea  proposals  for  Territorial 
warrants,  for  the  amount  due  the  United  States,  in  law- 
ful money,  for  keeping  Territorial  prisoners,  will  be  re- 
ceived by  him  until  twelve  o'clock  noon  of  a  day  named, 
which  shall  not  be  less  than  five  days  from  the  first  pub- 
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]ication  of  said  notice:  and  the  controller  shall,  at  the  Same. 
time  named,  open  uaia  bids  in  a  public  manner,  in  the 
presence  of  the  Territorial  treasurer,  and  they  may 
reject  any  or  all  of  said  bids  and  re-advertise  if  they 
consider  the  bids  too  low;  otherwise  the  controller  shall 
draw  his  warrant  upon  the  treasury  in  favor  of  the  per^* 
son  making  the  highest  bid,  and  deliver  said  warrant  to 
the  highest  bidder  on  recieptof  the  money  therefor,  and 
he  shall  pay  said  money  to  the  United  States  Marshal 
upon  his  receipting  his  account. 

Sec.  4.  The  act  of  the  Legislature  entitled  ^^An  Act 
to  provide  for  the  imprisonment  of  Territorial  prisoners, 
in  county  jails  in  certain  cases,"  approved  January  8tli, 
1877,  is  not  affected  by  this  act,  but  all  persons  sentenced 
to  imprisonment  in  the  Territorial  prison,  shall,  unless 
retained  in  the  county  jails  as  provided  by  said  act,  be 
delivered  by  the  sheriff  of  the  proper  county,  or  his 
deputy,  to  the  person  in  charge  of  said  prison,  and  the 
.officers  delivering  such  prisoners  shall  receive  the  follow- 
ing compensation,  and  no  more,  for  such  services,  to- Jj^j/'^jf prf,. 
wit:  For  conveying,  guarding  and  boarding  one  prison-  onere, 
er,  fifty  cents  per  mile,  one  way,  for  each  mile  actually 
and  necessarily  traveled,  and  for  each  additional  prisoner 
twenty  cents  per  mile;  and  it  shall  be  the  duty  of  the 
Governor,  controller  and  treasurer,  or  any  two  of  them, 
to  audit  said  accounts,  and  the  controller  shall  draw  his 
warrant  upon  the  Territorial  treasury  for  the  amount 
and  deliver  the  same  to  the  officer  entitled  thereto,  and 
the  treasurer  shall  pay  the  same. 

Sbc.  5.  An  act  entitled  "  An  Act  to  provide  for  the  Acts  repeaUxL 
keeping  and  accommodation  of  Territorial  prisoners," 
approved  January  13,  1871,  and  the  act  supplementary 
to  said  act,  approved  February  21,  1879,  and  the  Acts 
amendatory  of  said  acts,  and  all  acts  and  parts  of 
acts  in  conflict  with  this  act  are  hereby  repealed. 

Sbo.  6.    This  act  shall  take  eflect  and  be  in  force  from 
and  after  its  passaga 

Approved  February  10, 1881. 
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ENCLOSUEES    AND    TRESPASSmQ    OF 
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AN    ACT 

SUPPLEMENTARY  TO  AN  ACT  ENTITLED.  "  AN  ACT  REGU- 
LATING ENCLOSURES.  AND  TO  PREVENT  THE  TRES- 
PASSING OP  ANIMALS,"  APPROVED  JANUARY  10, 
1867 

Be  it  enected  iy  the  Legielative  Assembly  of  the  Terri- 
tory of  Idaho  J  as  follows: 

Section  1.  All  persons  who  raay  be  the  owners  of 
barbed  or  other  wire  fences,  shall,  before  the  Ist  day  of 
July,  A.  D^  1881,  place  or  canse  to  be  placed  and  to 
keep  in  place  thereaftei*,  above  the  top  wii-e,  and  not  les? 
than  four  feet  from  the  ground,  a  board,  rail,  pole  or 
block- wire  the  whole  length  of  such  fence;  Provided j 
that  in  case  a  rail  or  pole  be  placed  on  top  of  said  fence, 
such  rail  or  pole  shall  average  not  less  than  three  inches 
in  diameter;  and  in  case  a  board  be  placed  on  top  of 
said  fence,  such  board  shall  not  measure  less  than  six  (6) 
inches  in  width,  nor  less  than  one  and  one-fourth  inches 
in  thickness;  Provided^  fuHher^  that  each  and  every 
wire  belonging  to  any  .wire  fence  shall  be  kept  securely 
fastened  to  each  and  every  post  belonging  thereto;  Pro- 
vided^  further^  that  the  provisions  of  this  act  shall  not 
apply  to  inside  cross-fences  that  a  person  or  persons 
may  have  on  their  premises. 

Sec.  2.  That  all  persons  who  may,  after  the  passage 
of  this  act,  build  any  barbed  or  other  wire  fence,  shall,  at 
the  time  of  building  the  same,  place  or  cause  to  be  placed, 
and  keep  in  place  thereafter,  the  board,  rail,  pole  or 
block- wire,  as  described  in  the  preceding  section. 

Sec.  3.  Any  person  or  persons  who  shall  neglect  or 
refuse  to  comply  with  the  provisions  of  this  act,  shall 
be  held  liable  to  the  owner  or  owners  of  any  live  stock 
for  any  damages  occasioned  bv  such  fence;  and  anv  per- 
son or  persons  so  neglecting  or  refusing  shall  be  deemed 
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guilty  of  a  misdemeanor  for  each  and  every  thirty  days  same, 
such  person  or  persons  so  neglect  or  refuse,  and  npon 
conviction,  shall  be  fined  in  any  sum  not  less  than  ten, 
or  more  than  fifty  dollars,  which  fine  shall  be  collected 
as  other  fines  are  collected,  and  paid  into  the  county 
treasury  for  the  benefit  of  the  school  fund  of  the  county 
in  which  said  fine  is  collected. 

Sec.  4.    This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  4,  1881. 


CHATTEL  MORTGAGES. 


AN  A.CT 

SUPPLEMENTARY  TO  AN  ACT  ENTITLED  "  AN  ACT  CON- 
CBRNING  CHATTEL  MORTGAGES,"  APPROVED  JAN- 
UARY 12,  1875. 

Se  it  enacted  hy  the  Legislative  Assembly  of  the  Ter^ 

iitory  of  Idaho,  as  follows: 

Section'  1.  There  is  hereby  added  to  the  act  to  which 
this  act  is  supplementary,  a  section  eighth,  to  read  as  fol- 
lows: 

Sec.  8.    If  the  mortgagor  of  any  property  mortgaged  Penait.-  fordte- 
in  pnrsnance  of  the  provisions  of  this  act,  shall,  while  gS^d property 
ench  mortgage  remains  unsatisfied  in  whole  or  in  part, 
willfully  "  remove  from  the  county  or  counties   where  r 

the  mortgage  is  recorded,"  destroy,  conceal,  sell,  or  in 
any  manner  dispose  of  the  property  mortgaged,  or  any 
part  thereof,  witnout  the  written  consent  of  the  holder 
of  such  mortgage,  he  shall  be  deemed  guilty  of  larceny, 
and  upon  conviction  shall  be  punished  accordingly;  and 
any  such  sale  or  transfer  shall  be  void. 

8eo.  2,  This  act  ^hall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  9, 1881. 
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AlV  ACT 

RELATING  TO  INSURANCE  COMPANIES. 

Se  it  enacted  hy  th^  Legislative  Assembly  of  the  Terri- 
tory oj^  Idaho  f  as  follows: 

Seotiok  1.  Tliere  shall  be  levied  and  collected  on  in- 
surance agents  a  tax  as  follows: 

First.  The  resident  agent  of  each  and  every  life  in- 
surance company  not  incorporated  under  the  laws  of 
this  Territory,  and  transacting  an  insurance  business 
therein,  shall  pay  a  tax  of  5  per  cent  on  the  gross 
amount  of  premiums  received  by  him,  said  tax  to  be 
paid  quarterly  to  the  county  treasurer,  which  shall  con- 
stitue  apart  of  the  Territorial  school  fund. 

Second.  Every  person  who  is  not  \x)i)f\  &\ely  [bond 
Jide]  a  resident  of  tiiis  Territory,  transacting  business 
therein  for  any  insurance  company  not  organized  under 
the  laws  of  tiiis  Territory,  shall,  before  engflging  in  said 
business,  pay  a  quarterly  license  of  one  hundred  dollars, 
payable  to  the  county  treasurer,  which  shall  constitute 
a  part  of  the  Territorial  school  fund. 

Sec.  2.  Any  person  or  persons,  agent  or  agents  of 
any  such  company  or  corporation,  who  shall  transact  an 
insurance  business  without  complying  with  the  require- 
ments of  this  act,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  before  any  justice  of 
the  peace  or  court  having  jurisdiction  thereof,  shall  be 
fined  for  each  and  every  oifense  the  sum  of  one  hundred 
dollars,  or  be  imprisoned  in  the  county  jail  of  the  county 
where  such  oifense  is  committed,  for  a  term  not  exceed- 
ing six  months. 

Sec.  3.  The  following  acts  are  hereby  repealed,  to- wit: 
An  act  entitled  *' An  Act  relating  to  Insurance  Compa- 
nies," approved  January  10, 1871,  and  an  act  amenda- 
tory thereto,  approved  January  8,  1875. 

Sec.  4.  This  act  to  take  effect  and  be  in  force  from 
and  after  its  approval  by  the  Governor. 

Approved  January  22,  1881. 
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GAME. 


AlV    ACT 

TO  AMEND  AN  ACT  TO  PROTECT  CERTAIN  GAME  IN  IDAHO 
TERRITORY,  APPROVED  JANUARY  12,  1875. 

£e  it  enacted  hy  the  Legislative  Assembly  of  the  Tt^rri- 

tory  of  Idaho^  as  follows: 

Section  1.     Section  one  of  said  act  is  hereby  amend-  certain  game 
ed  to  read  as  follows:  kuiefi  prior  to 

Section  1.     It  shall  not  be  lawful  for  an}' person  or* *^*^'^*^*"  ***^ 
persons,  after  the  passa^i^e  of  this  act  within  the  Territo- 
ry of  Idaho,  to  kill  or  destroy  any  qnail  or  partridge,  or 
trap  or  carry  away  the  same,  or  destroy  their  eggs,  prior 
to  the  first  day  of  September,  A.  D.  1883. 

Sec.  2.     Ail  laws  and  parts  of  laws  in  conflict  with 
the  provisions  of  this  act  are  hereby  repealed. 

Sec.  3.     This  act  to  take  effect  from  and  after  its  pas- 
8a^. 

Approved  February  10,  1881. 


FIREMEN. 


AN  ACT 

TO  EXEMPT  OFFICERS  OF  FIRE  COMPANIES  FROM  JURY 

DUTY. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Terri- 

tory  of  Idaho ^  as  follows: 

Section  1.  The  following  officers  of  all  fire  compa- 
nies in  actual  operation  and  ready  for  duty,  are  herel)y 
exempt  from  jury  duty:  one  diief  engineer,  and  one  aa- 
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grain  mem-  fiistant;  ono  foreman  and  two  assistant  foremen  for  each 
ftom^urySuty. company;  and  for  steam  fire  ena:ine  companies,  in  addi- 
tion, one  en<^ineer,  one  assistant  engineer  and  one  stoker, 
and  eight  pipemen,  to  be  designated  by  the  foreman. 

Sec.  2.    liiis  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 
Approved  February  10,  1881. 
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EMPOWERING  THE  GOVERNOR  OF  THIS  TERRITORY  TO 
CONTRACT  FOR  THE  PUBLICATION  OF  A  WORK  ON 
THE  RESOURCES  OF  IDAHO. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Terri- 
tory of  Idaho  J  as  follows: 

Governor  fo  Sf:cmoN  1.  That  tlie  Governor  of  this  Territory  is 
hereby  authorized  and  empowered  to  enter  into  a  con- 
tract on  behalf  of  said  Territory,  with  Robert  E.  Stra- 
liorn  for  the  preparation  of  the  manuscript  of  a  pamph- 
let relating  to,  and  which  shall  embrace  as  far  as  practi- 
cable, a  descriptive  account  of  tlie  pi-ogress  and  present 
condition  of  the  mining,  agricultural  and  grazing 
industries,  and  of  the  climate  and  scenery  of  Idaho, 
together  with  statistics  of  the  financial  condition  thereof, 
and  health  and  mortuary  reports  of  the  same. 

Payment.  g,,,^.  2.     Upou  the  Completion  of  said  manuscript,  the 

Governor,  if  satisfied  that  the  publication  of  the  same 
will  be  beneficial  to  the  interests  of  the  Territory,  shall 
certify  to  the  controller  that  said  work  has  been  com- 
pleted, and  upon  the  filing  of  the  said  certificate,  show- 
ing that  the  same  is  prepared  in  accordance  with  the 
terms  of  the  contract,  tne  controller  shall  draw  his 
warrant  on  the  treasurer  in  the  sum  of  three  hun- 
dred (300)  dollars,  and  the  same  shall  be  paid  by  said 
treasurer. 

Skc.  3.    The  Governor  is  further  empowered  to  enter  into 
contract  with  the  said  Robert  E.  Strahorn,  for  the  pubii- 
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cation  of  the  work  so  to  be  prepared,  in  wliich  said  con- 
tract shall  be  inserted. 'substantially,  the  following  con- 
ditions: First,  that  the  said  Eobert  E.  Strahorn  will^^J^*^^^ 
publish  his  work  in  pamphlet  form  of  not  less  than 
eighty  (80)  pages;  that  the  same  shall  have  inserted 
therein  a  good  county  map  of  the  Territory,  which  map 
shall  be  as  authentic  and  accurate  in  its  details  as  it  can 
be  made  from  present  information,  the  same  to  be  in  one 
color,  and  of  the  dimensions  of  eight  (8)  by  fourteen  (14) 
inches. 

Second,  that  said  pamphlet  shall  contain  not  less  than 
BIX  (6)  fengravings  of  Idaho  scenery,  in  style  not  inferior 
to  those  contained  in  the  pamphlet  on  the  Territory  of 
Montana. 

Third,  that  said  pamphlet  shall  be  arranged,  published,  . 
and  bound  in  the  manner  and  in  style  in  all  respects 
equal  to  the  standard  of  the  Montana  pamphlet,  pub- 
lished and  furnished  by  said  Strahorn,  the  quality  of 
paper,  typographical  appearance,  and  general  execution 
thereof  not  to  be  inferior  to  said  model  submitted  by  him. 

Sec.  4.     Whenever  the  said  Robert  E.  Strahorn  shall,       « 
before  the  thirty-first  day  of  August,  A.  D.  1881,  deliver 
to  the  Grovernor  six  thousand  (6,000)   copies   of  such  Delivery  of 
pamphlet,  and  a  certificate  from  some  proper  officer  of  th^GSvemor. 
the  XJnion  Pacific  Railroad  Company,  that  fourteen  thou- 
sand (14,000)  copies  thereof  have  been  delivered  at  the  i4ooo  copies  to 
office  of  said  company  either  in  Omaha,  Nebraska,  or  ^' ^*  ^  ^  ^" 
Chicago,  Illinois,  tlie  Governor,  if  satisfied  that  the  work 
Las  been  executed  faithfully  according  to  contract,  shall 
make  his  certificate  to  the  controller  of  the  fact  of  the  Governor  to 
delivery  to  him  of  the  said  number  of  copies,  and  of  thecate.*^ 
receipt  by  him  of  the  certificate  of  said  company,  and 
thereupon  the  said  controller  shall  draw  his  warrant  on  Contractor  to 
the  Territorial   treasurer  in  the  sum  of  twelve  hundred  ^^  warrant 
and  twenty -five  (1225)  dollars,  in  favor  of  the  said  Robert 
E.  Strahorn,  which,   when  paid  by  said  treasurer,  shall 
be  in  full  compensation  for  twenty  thousand  copies  of 
said  pamphlet. 

Sfia  6.  Of  the  said  copies  so  to  be  delivered  to  theninposaiofby 
Governor,  he  may  retain  five  hundred  (500)  thereof,  fo^.  *^«  ^o^®"«>'« 
the  use  of  his  office;  and  shall  deliver  to  the  controller 
of  the  Territory  the  remaining  five  thousand  five  hundred 
(5,500)  copies.  The  said  controller  shall  distribute  said 
copies  as  follows:  To  each  of  the  judges  of  the  Supreme 
Court  one  hundred  (100)  copies;  to  the  secretary  of  the 
Territory,  two  hundred  (200)  copies;  to  the  Territorial 
treasurer,  one  hundred  (100)  copies;  to  each  member  of 
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the  Legislative  Assembly,  at  the  present  sessioD,  one 
hundred  (100)  copies;  to  the  Secretary  of  State  of  each 
State,  and  secretary  of  each  Territory,  two  (3)  copies; 
to  the  librarian  of  Congi-ess  at  Washington,  D.  C,  ten 
(10)  copies;  the  residue  the  controller  shall  distribute  aa 
he  shall  deem  proper. 

for  Chi       f       ^^^'  ^'    ^^^^  ^^  hereby    appropriated    out  of  the 

<»trria|?imd    Territorial  treasury,  an  additional  sum  of  two  hundred 

deuvery.         (200)  dollars,  or  so  much  thereof  as  may  be  necessary, 

which  shall  be  drawn  for  in  sums  as  occasion  may  i^e- 

Suire,  to  defray  the  expense  and  charges  for  carriage  and 
elivery  of  the  said  six  thousand  (6000)  copies  herein  re- 
quired to  be  delivered  to  the  Governor,  and  the  cost  of 
mailing,  or  otherwise  distributing  the  five  thousand  five 
hundred  (5,500)  copies  to  be  made  by  said  controller  in 
the  last  above  section. 

Seo.  7.    This  act  shall  take  effect  and  be  in  force  fi'oin 
and  after  its  passage. 
Approved  January  29,  1881. 
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AUTHORIZING  THE  DECISIONS  OF  THE  SUPREME  COURT 

TO  BE  PUBLISHED. 

3e  it  enacted  hy  the  Legislative  Assembly  of  the  Terri- 
tory of  IdahOy  as  follows: 

Section  1.  Hon.  H.  E.  Prickett,  Associate  Justice  of 
the  Supreme  Court,  is  hereby  authorized,  without  com- 
pensation from  the  Territory,  to  prepare  and  cause  to  be 
printed,  a  volume  of  the  decisions  of  the  Supreme  Court 
of  this  Territory,  with  a  brief  abstract  of  each  case  and 
briefs  of  counsel  when  necessary,  with  suitable  notes  of 
the  points  decided  in  each  case,  and  an  index.  Said 
volume  shall  be  called  the  Idaho  Supreme  Court  Re- 
ports, Volume  I,  new  series,  and  shall  contain  all  the 
oecisions  of  said  court  from  its  organization  to  the  pres- 
ent time  ;  it  shall  be  printed  and  bonnd  in  a  good  sub- 
stantial manner  and  form,  of  good  material  for  law 
books,  and  of  a  style  and  quality  not  interior  to  volume 
fifty  of  the  Californijj  Reports. 


8UPREKE  OOnST  BBP0RT8.  813 

Seo.  2.    The  Territory  of  Idaho  hereby  agrees  to  pnr-  Purchaac 
chase  of  the  piiblisbers,  foar  hundred   copies  of   said 
volume,  at  a  price  not  exceeding  six  dollars  per  volume.  Prfw- 

Sbo.  3.  Whenever  the  four  hundred  volumes  agreed  to 
be  purchased  by  the  last  section  shall  have  been  deliv- 
ered to  the  secretary  of  this  Territory  he  shall  certify 
that  fact  to  the  Territorial  Controller,  who  shall  draw  Payment 
his  warrant  upon  the  Treasurer  for  the  sum  of  money 
due  therefor,  not  exceeding  six  dollars  per  volume;  and 
also  for  all  freight  charges  thereon  ;  which  warrants 
shall  be  payable  out  of  the  general  fund,  and  a  sufficient 
Bum  of  money  to  pay  the  same  is  hereby  appropriated  for 
that  purpose. 

Sec.  4.     Tlie  Secretary  of  the  Territory  must  distribute  i>*»^^'i**o°- 
and  dispose  of  said  volumes,  as  follows  : 

1.  To  the  Library  of  Congress,  two  copies. 

2.  To  each  department  of  State  of  the  United  States, 
at  Washington,  one  copy. 

3.  To  the  Idaho  Law  Library,  two  copies. 

4.  To  each  State  and  Territory  of  the  United  States, 
one  copy. 

5.  One  copy  each  to  the  Justices  of  the  Supreme 
Court  of  this  Territory,  and  to  the  Governor,  Secretary, 
Treasurer,  Controller,  and  United  States  district  at- 
torney of  this  Territory,  each  one  copy. 

6-  To  the  Clerk  of  the  Supreme  Court,  one  copy.  To 
each  clerk  and  deputy  clerk  of  the  District  Oourts,  to 
each  probate  judge,  justice  of  the  peace  and  district 
attorney  of  this  Territory,  one  copy. 

7.     The  surplus  must  he  kept  on  hand  by  the  Secretary  surpim. 
of  the  Territory  for  future  distribution,  as  subsequent 
laws  may  direct. 

Sec.  5.  The  secretary  shall  Utke  a  receipt  from  each  Receipt 
person,  and  officer  named  in  sulxiivision  five  and  six 
of  the  last  section,  to  whom  he  shall  deliver  a  volume  of 
said  reports,  and  file  the  same  in  his  office,  and  each  copy 
delivered  to  said  officers  shall  be  marked  "  Territorial 
Property  "  on  the  inside  of  the  cover,  and  each  of  said 
officers  shall  deliver  such  volume  to  his  successor. 

Sec.  6.     The  said  H.  E.  Prickett  is  hereby  authorized 
and  required  to  contract  with  the  publishers  that  there  contract 
shall  be  not  less   than    eight  hundred   copies  of  said 
volume  printed,  and  that  the  price  to  citizens  ^f  this 
Territory  shall  not  exceed  six  dollars  per  volume. 

Sec.  7.  This  act  shall  take  effect,  and  be  in  force  from 
and  after  its  approval  by  the  Governor. 

Approved  I)ecember  28,  1880. 
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AN  ACT 

PROVroiNG  FOR  THE  ERECTION  OF  A  COUNTY  CJGURT 
HOUSE  AND  JAIL  BUILDING  AT  BOISE  CITY,  THE 
COUNTY  SEAT  OF  ADA  COUNTY. 

Be  it  enected  hy  the  Legislativs  Assembly  of  the  Terri- 
tory of  Idaho y  as  follows: 

Section  1.  There  sliall  be  erected  in  Boise  City,  Ada 
county,  on  the  county  block,  number  sixty-five,  accord- 
ing to  the  official  plat  of  said  city  on  file  in  the  Record- 
er's office  of  said  county,  a  county  court  honse  and  jail 
building,  with  suitable  rooms  for  the  accommodation  of 
the  District  Court  held  in  and  for  said  county,  and  the 
several  county  officers  of  said  county,  including  suitable 
jury  rooms  and  judges'  chambers,  and  an  office  for  the 
district  attorney,  and  for  the  Clerk  of  the  Disstrict 
Court;  and  the  foundation  and  basement  of  said  build- 
ing shall  be  built  of  good,  durable  stone,  and  the  walls 
of  good  brick,  and  the  building  shall  be  constructed  and 
finished  of  good  materials,  under  the  direction  and  su- 
pervision ot  a  competent  architect  or  builder;  and  the 
Dasement  of  said  building  shall  be  not  less  than  nine  feet 
lYt  the  clear  between  floor  and  ceiling,  and  the  floor  shall 
not  be  more  than  three  feet  below  the  surface  of  the 
ground;  and  so  much  of  said  basement  as  may  be  neces- 
sary shall  be  finished  and  completeci  as  a  county  jail,  with 
six  iron  box  cells;  and  the  first  story  above  the  basement 
shall  be  not  less  than  thirteen  feet  in  the  clear  between 
the  floor  and  the  ceiling,  and  shall  be  finished  and  com- 
pleted/or  the  necessary  county  offices;  and  the  offices  of 
the  recorder  and  auditor,  of  the  clerk  of  the  District 
Court,  and  ot*  the  Probate  Judge,  shall  be  made  fire- 
proof, or  shall  be  furnished  with  firo-proof  vaults  suffi- 
cient for  the  protection  and  preservation  of  all  the  pub- 
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lie  records  and  papers  pertaining  to  their  respective  offi-  some, 
ces;  and  the  office  of  tiie  County  treasurer  sliall  be  fiir- 
ni&iied  witli  a  lire  and  burghir-proof  vault,  suillcient  to 
secure  the  safety  of  the  public  moneys  belonging  to  said 
county;  and  the  second  story  of  said  building  shall  be 
not  less  than  fifteen  feet  in  the  clear  between  floor  and 
eeiling,  and  shall  be  finished  and  completed  for  a  court 
room,  and  the  necessary  jury  and  other  rooms. 

SEa  2.  For  the  erection,  completion  and  furnishing 
of  said  court  house  ready  for  use,  as  aforesaid,  there  shall 
be  issued  by  said  County  of  Ada,  fitty  thousand  dollars 
of  negotiable  coupon  bonds,  in  denominations  of  one  hun-  Bonds  for  ereo 
dred,  five  hundred  and  one  thousand  dollars,  bearing  in-  ^^^  ^^ 
terest  at  the  rate  of  eight  (8)  per  centum  per  annum, 
payable  semi-annually,  on  the  first  day  of  January  and 
the  first  day  of  July  in  each  year;  and  the  principal  of 
three  thousand  dollars  of  said  bonds  shall  oecome  due 
and  payable  on  the  first  day  of  January,  A.  D.  1887,  and 
three  thousand  dollars  annually  thereafter  until  all  are 
paid;  and  the  length  of  time  that  each  of  said  bonds 
runs  before  maturity  shall  be  expressed  on  thefaCe  there- 
of, and  each  shall  have  attached,  when  negotiated,  semi- 
annual interest  coupons  covering  the  interest  thereon  at 
the  rate  aforesaid,  from  the  first  day  of  January  or  the 
first  day  of  July  next  after  its  sale  until  its  maturity  as 
expressed  upon  the  bond,  and  no  more.  Said  bonds 
shall  be  signed  by  the  chairman  of  the  board  of  County 
Commissioners  of  said  county,  and  attested  by  the  clerk 
of  the  board,  and  its  seal,  and  countersigned  by  the 
Treasurer  of  Ada  county;  and  said  Treasurer  shall  num- 
ber said  bonds  consecutively,  and  register  the  same  in  a 
book  kept  in  his  office  for  that  purpose,  which  shall  be  a 
public  record,  and  which  shall  show  the  dates  of  the  ne- 
gotiation and  maturity  of  each,  and  the  number  of  cou- 
pons attached  to  each  when  negotiated;  and  said  Treas- 
urer shall  cancel  each  coupon  detached  from  each  bond 
before  it  is  negotiated,  and  each  coupon  and  bond  re* 
deemed,  in  tlie  presence  of  the  board  of  County  Com- 
missioners at  their  next  meeting  after  any  such  coupon 
is  so  detached,  or  any  coupon  or  bond  is  so  redeemed 
after  which  they  shall  be  at  the  disposal  of  the  board. 
The  principal  and  interest  of  all  bonds  issued  under  this 
act  shall  be  payable  and  shall  be  paid  according  to  the 
term*^  thereof,  at  the  office  of  the  County  Treasurer  of 
Ada  County,  in  Boise  City,  by  the  Treasurer. 

Sec.  3.     The  board  of  County  Commissioners  of  said  EngraviDg  of 
county   shall  immediately  after  the  passage  of  this  act 
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secnre  the  proper  engraving  and  printing  of  the  bonds 
anthorized  by  this  act,  and  eball  pay  the  necessary  ex- 
penses  thereof  ont  of  the  Connty  treasnry,  and   said 
saieofbondi.    board  bhall  without  delay  negotiate  and  sell  the  saine 
for  cash,  and  the  proceeds  thereof  shall  be  placed  in  the 
Connty  treasury,  and  devoted  to  the  erection,  completion 
and  furnishing  of  said  bnildin^;  but  not  more  than  one- 
half  of  said  bonds  shall  be  soul  until  proper  plans  and 
complete  specifications  for  the  erection,  completion  and 
furnishing  of  said  building  are  secured  and  adopted  by 
the  board;    such  plans  and  specifications  shall   be  made 
by  a  competent  architect,  which  plans  and  specifications 
snail  not  cost  to  exceed  one  thousand  dollars,  and  shall 
be  obtained  in  such  manner  as  the  said  board  of  Com- 
missioners shall  deem  best,  as  soon  as  practicable  after 
the  sale  of  one-half  said  bonds;    but  said   plans  and 
specifications  shall  be  invited,  and  the  contract  or  con- 
tracts let,  shall  be  on  the  basis  of  the  erection,   com- 
pletion and  furnishing  of  said  building  in  all  respects, 
ready  for  use  for  the  several  purposes  aforesaid,  for  the 
sum  of  fifty  thousand  dollars  and  not  more;  but  if  from 
any  unforeseen  cause  it  shall  become  necessary  for  the 
completion  or  furnishing  of  said  building,  in  all  respects 
ready  for  use  as  aforesaid,  said  lx)ard  of  Commissioners 
may  issue  an  additional  amount  of  said  bonds,  not  ex- 
ceeding  ten    thousand    dollars    additional;    and    snch 
additional  bonds  shall  be  in  all  respects  as  above  describ- 
ed, and  shall  be  registered  and  numbered  consecutively 
after   the  bonds   described   in  section    two;    and  three 
thousand  dollars  thereof  shall  mature  and  be  made  pay- 
able on  the  first  da}*  of  January  next  after  the  last  of  the 
bonds   mentioned  in    section    two   mature,  and  a  like 
amount  annually  thereafter  until  all  are  paid. 

Seo.  4.  The  board  of  County  Commissioners  is  here- 
by vested  with  full  power  to  make  all  necessary  arrange- 
ments and  contracts  for  the  building  of  said  court 
house  and  jail,  in  such  manner  as  said  board  may 
deem  for  the  best  interests  of  said  county.  Immediately 
alter  the  adoption  of  plans  and  specifications  for  said 
building,  the  board  shall  advertise  for  thirty  days,  in 
such  newspapers  as  said  board  shall  select,  for  bids  for 
the  erection,  completion  and  furnishing  of  said  building, 
accordmg  to  the  plans  and  specifications  adopted,  and 
for  bids  for  the  furnishing  of  anv  particular  kind  or  classof 
material,  or  the  perlbrmance  of  any  particular  kind  of  work 
necessary  in  the  erection  of  said  building;  and  the  board 
snail,  in  said  advertisement,  reserve  the  right  to  reject 
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any  and  all  bids.  The  board  shall  open  all  bids  publicly  same. 
at  a  day  to  be  fixed  by  them  in  the  advertisement,  not 
iiii>re  tliau  sixty  days  from  the  date  of  the  advertisement; 
and  if  the  bids  are  not  accepted  by  said  board  of  Com- 
missioners for  the  performance  of  all  the  work  required, 
they  shall  immediately  re-advertise  as  before,  for  other 
bids  for  the  performance  of  snch  work  as  they  may  not 
liave  accepted  bids  for,  and  shall  continue  so  to  advertise, 
nntil  they  shall  have  accepted  bids  for  the  entire  work  to 
be  performed.  Upon  the  acceptance  of  any  bid,  the 
b:)ard  shall  immediately  nroceed  to  let  a  contract  or 
contracts  in  accordance  therewith,  for  the  erection  of 
said  building;  and  may  let  one  contract  tor  the  furnish- 
ing of  all  materials,  and  1;he  erection^  completion  and 
furnishing  of  said  buildings,  complete  and  ready  for  use; 
or  may  let  several  and  distinct  contracts  for  furnishing 
the  several  classes  and  kinds  of  materials,  and  tor  the 
performance  of  the  several  classes  and  kinds  of  labor 
necessary,  as  they  may  deem  for  the  best  interests  of  the 
county:  And  the  board  shall  require  of  all  contractors  Bond  of  eon- 
a  good  and  sufficient  bond,  with  sufficient  sureties  to  se-  ^^^ 
cure  the  faithful  performance  of  their  contracts,  and 
shall  reserve  at  least  thirty  per  cent,  of  the  amount  of 
any  and  all  contracts,  and  shall  not  pay  the  same  to  tlie 
contractor  or  contractors  until  snch  contract  or  contracts 
are  completed  in  all  respects  according  to  agreement: 
And  no  member  of  said  board  shall,  during  his  term  of 
office,  be  interested  in  any  contract  in  relation  to  said 
building. 

Sec.  5.  For  the  payment  of  the  principal  and  interest  J*yment  of 
of  the  bonds  issued  under  this  act,  the  board  of  County  intem.tr" 
Commissioners  of  said  county  shall,  at  the  time  of  their 
levy  of  other  county  taxes,  include  therein  a  levy  of  suf- 
ficient tax  upon  all  the  taxable  property  in  said  countv, 
to  pay  the  interest  and  such  part  ot  the  principal  of  said 
bonds,  if  any,  as  will,  according  to  the  terms  thereof,  be- 
come due  during  the  ensuing  year,  after  making  all  due 
allowances  for  delinquencies  and  the  cost  of  collecting 
the  same,  and  after  deducting  any  moneys  on  hand  sub- 
ject to  be  so  applied;  and  such  tax  shall  be  known  as 
the  Court  House  Bond  Tax,  and  shall  be  collected  and 
paid  into  the  county  treasury  as  other  countj'  taxes  are 
c^illected  and  paid,  and  shall  constitute  a  separate  fund 
to  be  known  as  the  Court  House  Construction  Fund; 
and  shall  not  be  diverted  or  used  on  any  pretense,  or  for 
any  purpose  except  as  above  provided:  And  for  the  pay- 
ment of  the  principal  and  interest  of  said  bonds  accord- 
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ing  to  tbe  terms  thereof,  all  tJie  taxable  property  of  said 
connty  is  hereby  solemnly  and  irrevocably  pledged. 
COToty  ^  Seo,  g.     The  Connty  Treasurer  shall  have  the  custody 

of  all  the  funds  realized  from  the  sale  of  said  bonds,  and 
shall  pay  the  same  out  on  the  written  order  of  said  board 
of  County  Commissioners,  or  a  majority  thereof,  talcing 
the  receipt  in  every  case  of  the  person  in  whose   fevor 
said  order  is  drawn,  which  receipt  and  order  shall  be  hi$ 
voucher  for  money  so  paid  out;  and  said  board  of  County 
Commissioners  shall   exact  of  said  county  treasnrer    a 
separate  bond  in  such  sum  as  they  may  deem  proper, 
on  behalf  of  said  Ada  County,  with  two  or  more  sufficient 
sureties,  conditioned  for  the  faithful  performance  of  the 
duties  renuired  of  him  by  this  act,  and  the  faithful  ac- 
counting tor  the  money  deposited  with  him,  and  realized 
from  the  sale  of  bonds  as  nerein  provided  for;  and  the 
Treasurer  shall  be  allowed  for  all  services  required  of 
him  by  this  act,  one  per  cent,  upon  all  moneys  deposited 
with  him  and  realized  from  the  sale  of  said  bonds. 

Seo.  7.  All  expenses  incurred  by  said  board  of 
County  Commissioners  in  carrying  out  the  provisions 
and  intentions  of  this  act,  shall  be  paid  out  of  the  County 
Treasury,  as  other  current  expenses  of  Ada  County  are 
paid. 

Seo.  8.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  9,  1881. 


ADA  COUNTY  PROBATE  JUDGE. 


FIXING  THE  SALARY  OF  THE  PROBATE  JUDGE  OF  ABA 
OOUNTT,  AND  PROVIDING  FOR  THE  PAYMENT  OF 
THE  SAME. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Terru 

tory  (jfldahOy  as  follows: 

Beotion  1.    That  the  Probate  Judge  of  Ada  County 

saUry.  shall  have  and  be  paid  a  salary  of  six  hundred  dollars 

for  the  year  A.  D.  1881;  and  thereafter,  six  hundred 

dollars  per  annum,  in  addition  to  the  fees  now  allowed 

by  law: 
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Provided^  the  Probate  Judge  of  said  Ada  County  shall 
receive  no  otlier  compensation  for  any  services  rendered 
for  said  Ada  County. 

Sec.  2.    That  such  salary  shall  be  allowed  by  the  g>2Jj{^*°''«" 
board  of  County   Commissioners  of  said  county,  and 
paid  quarterly  out  of  the  current  expense  and  redemp- 
tion fund  of  said  Ada  County. 

Sec.  3.  This  act  to  be  in  force  from  and  after  its 
passage,  and  approval  by  the  Governor. 

Approved  Feoruary  10, 1881. 


SCHOOL    SUPERINTENDENT    OF    ADA 

CX)UNTY. 


AN   ACT 

DEFINING   THE   DUTY  AND  POWER  OF  THE   COUNTY 
SCHOOL  SUPERINTENDENT  OP  ADA  COUNTY 

Be  it  em/icted  by  ths  Legislatim  Assembly  ofths  Ter» 

ritory  of  Idaho^  as  follows: 

Section  1.    That   the    County    Superintendent    of  ^^^^f^o"" 
Schools  of  Ada  County  be  and  he  is  hereby  empowered  among  Rchooi 
to  re-apportion  to  the  several  school  districts  of  said^*^^^^ 
county  any  and  all  money  remaining  in  the  treasury  of 
said  county  on  the  first  day  of  March,  eighteen  hundred 
and  eighty-one,  to  the  credit  of  any  scnool  district  in 
said  county  which  have  failed  to  comply  with  the  pro- 
visions of  the  school  law  for  one  year  or  more,  previous 
to  March  1st,  eighteen  hundred  and  eighty -one. 

Seo.  2.     This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  I'ebruary  10, 1881. 
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SPECIAL   TAX   IN   ALTURAS  COUNTY. 


AN    AOT 

TO  REPEAL  AN  ACTT  ENTITLED  "AN  ACT  TO  AUTHORIZE 
THE  COMMISSIONERS  OP  ALTURAS  COUNTY  TO  LEVY 
AND  COLLECT  A  SPECIAL  TAX  FOR  THE  PURCHASE 
OP  FUEL,  LIGHTS  AND  STATIONERY."  APPROVED 
JANUARY  13,  A.  D.  1871. 

Be  it  enacted  by  the  hegislative  Assembly  of  the  Terri- 

^tory  of  Idaho  ^  as  follows: 

Section  1.  That  an  act  entitled  ^  An  Act  to  authorize 
the  Commissionei's  of  Altnras  County  to  levy  and  collect 
a  special  tax  for  the  purchase  of  fuel,  lights,  and  station- 
ery," approved  January  13th,  A  D.  1871,  be  and  the 
same  is  hereby  repealeo. 

Sec.  %.  This  act  to  take  effect  and  be  in  force  from 
and  after  its  approval  by  the  Governor. 

Approved  I)eceinber  30,  1880. 


ALTUKAS  COUNTY— BRANCH  COUNTY 

JAILS. 


A.N    A.OT 

TO  PROVIDE  POR  BRANCH  COUNTY  JAILS  IN  ALTURAS 

COUNTY. 

Be  it  enacted  by  the  Zeaielative  Assembly  of  the  Terri» 

t07y  of  Idaho ^  ae  follows: 

22b^  Section  1.  The  board  of  County  Commissioners  of 
Alturas  County,  are  hereby  empowered  to  establish  a 
branch  county  jail  in  any  town  or  place  in  said  county; 
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JE^rovided^  that  the  town  or  citizens  of  the  place  where  Same. 
8nch  branch  jail  is  proposed  to  be  established,  shall  pay 
snch  part  of  the  expense  of  construction  as  may  be  re- 
qiiirea  by  the  board  of  Commissioners.  And  it  shall  be 
competent  for  the  board  to  order  the  part  chargeable  to 
the  county  to  be  paid  out  of  the  general  fund  of  the 
said  county. 

Sec.  2.     The   board  shall   make  anv  order  or  reo:- 
nlation    that  they  may  deem  advisable  as  to    the  size  si«o  and  co*. 
and  cost  of  such  branch  jail;  and  the  same  shall  be  the 
property  of  the  county. 

Sec.  3.  Any  person  liable  to  imprisonment  in  the 
county  jail  of  said  county  may  be  confined  in  the  near-  Persona  con- 
est  jail;  Provided^  that  any  person  so  imprisonment  in  ^"^^  ^ 
any  branch  jail,  who  has  been  held  to  answer  before  the 
grand  jury,  shall  be  removed  to  the  jail  at  the  county 
Beat  at  least  fifteen  days  before  the  next  term  of  the 
District  Court,  unless  so  committed  within  said  fifteen 
days,  in  which  case  he  shall  be  so  removed  at  once. 

Sec.  4.  The  Sheriff  and  his  deputies  at  the  town  or 
precinct  wherein  such  branch  jailj  is  situated,  or  in 
their  absence  the  constable  of  the  precinct  shall  have  the 
care  and  custody  of  the  jail,  and  the  charge  of  the  pris-careand 
oners  therein  confined,  and  the  board  shall  fix  the  rate  ^^^'^'^^y- 
of  charges  for  maintaining,  attending  and  guarding 
Buch  prisoners;  Provided^  such  charges  shall  in  no  case 
exceed  the  rate  allbwed  at  the  jail  at  the  county  seat. 

Seo.  5.     Prisoners  in  the  branch  jails  shall  be  under  i>tocipUne. 
the  same  rules  and  discipline  as  those  confined  in  the  jail 
at  the  county  seat. 

Se<\  6.     The    branch    iail    already    established    and  b^\U„^ 
erected  at  Bellevue  in  said  county,  is  hereby  legalized, 
and  the  provisions  of  this  act  shall  apply  thereto. 

Seo.  7.    This  act  to  be  in  force  from  and  after  its  pas 
Bage. 

Approved  January  22, 1881. 
21 
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ALTURAS  COUNTY— PROBATE  JUDGK 


County  Com- 
missioners 


TO  AUTHORIZE  THE  COUNTY  COMMISSIONERS  OF  ALTUBAS 
COUNTY  TO  GRANT  A  SALARY  TO  THE  PROBATE 
JUDGE  OP  SAID  COUNTY. 

Be  it  enacted  iy  the  Leaislatwe  Assembly  of  the  Terri- 
tory of  Idaho  J  as  follows: 

_  Section  1.     The  board  of  County  Comixilssioners  of 

authoj^edto  Alturas  Coiinty,  are  hereby  authorized  and  directed,  in 
^^  *  *^'  addition  to  the  fees  allowed  by  law,  to  pay  to  the  Pro- 
bate Judge  of  said  county  a  salary,  not  exceeding  five 
hundred  dollars  per  annum,  payable  quarterly  out  of  the 
Current  Expense  and  Redemption  Fund  of  said  county, 
and  to  be  audited  and  allowed  as  other  claims  against 
the  county  are  audited  and  allowed. 

Skc.  2.     This  act  shall  take  effect  and  be  in  forcey  from 
and  after  its  passage. 
Approved  February  4,  1881. 


ALTURAS  COUNTY— TREASURER. 


AN 

DEFINING  THE  DUTIES  OF  THE  TREASURER  OF  ALTURAS 

COUNTY. 

JSe  it  enacted  hy  the  Legislative  Assembly  of  the  Terri- 
tory of  Idaho^  as  follows: 

Trenrorerto         SECTION  1.     The  Treasurer  of  the  County  of  Alturas, 

redlmption*of  ^^   ^his  Territory,  so  soon  as  there  shall  be  sufficient 

warrants.        funds  in  the  treasury  of  the  county  to  redeem  the  orders 

or  warrants  drawing  interest,  the    treasurer  shall  give 
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notice  in  some  newspaper  in  his  county,  or  if  no  news- same, 
paper  be  printed  in  liis  county,  then  in  some  newspaper 
published  at  the  capital  of  the  Territory,  and  by  written 
or  printed  notices,  posted  upon  the  court  house  door, 
stating  therein  that  he  is  ready  to  redeem  said  orders  or 
warrants;  and  from  the  date  of  encii  notice  said  orders 
or  warrants  sliall  cease  to  bear  interest. 

Sec.  2.  Said  notice  shall  give  the  number,  date,  Notice  wiiat  to 
name  of  payee,  on  what  fund  drawn  and  payable,  date 
of  registration,  and  amount  of  such  warrantor  warrants; 
Provided^  that  the  expense  of  publication  shall  be  al- 
lowed and  audited  as  other  accounts  are  allowed  and 
audited  against  said  county,  to  be  paid  out  of  the  *'  Cur-  Expense  of 
rent  Expense  and  Redemption  Fund"  of  said  county.     Eow  paid!"* 

Sec.  3.  If  any  county  treasurer  of  said  county  of 
Alturas,  or  his  deputy,  shall  willfully  neglect  or  refuse  to  penalty  for 
perform  any  of  the  duties  emoined  on  him  by  theS^fy^'**' 
provisions  of  this  act,  he  shall  be  guilty  of  a  mis- 
oemeanor  in  office,  and  on  conviction  thereof,  shall  be 
punished  by  a  fine  not  less  than  two  hundred  dollars  nor 
more  than  one  thousand  dollars,  or  by  imprisonment  in 
the  county  jail  not  more  than  one  year,  or  by  both  such 
fine  and  imprisonment,  and  shall  be  forthwith  removed 
from  office. 

Sec.  4.    This  act  shall  take  effect,  and  be  in  force 
from  and  after  its  passage. 

Approved  February  1,  1881. 


ALTURAS  COUNTY— AUDITOR  TO  ISSUE 

NEW  WARRANTS  IN  LIEU  OF 

CERTAIN  OLD  ONES. 


AN    ACT 

AUTHORIZING  THE  AUDITOR  OP  THE  COUNTY  OF  ALTURAS 
TO  ISSUE  NEW  WARRANTS  IN  LIEU  OP  CERTAIN 
OLD  ONES. 

JBe  it  enacted  hy  the  Legislative  Atfsemily  of  the  Terru 

tory  of  fdaho^  as  follows: 

Section  1.    The  Auditor  of  Alturas  County  is  hereby 
directed  and  required  to  issue  new  county  waiTants  oi 
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whenaudit-r  Said  county  in  lieu  of  the  ontstandina:  warrants  upon  the 
Iue"new  war^  Altnras  Conntj  court  house  and  county  building  fund, 
rants.  whenever  such  outstanding  warrants  shall  be  presented 

and  surreiiclered  to  liiin  for  that  purpose.  Such  new 
intrhcw"  warrants  siiall  be  issued  in  the  name  of  the  person  so 
nameLssued.  presenting  and  surrendering  the  old  warrants;  shall  be 
Date.  dated  the  day  they  are  so  issued,  and  shall  )>e  issued  in 

the  sum  of  two  hundred  dollars  each,  and  such  fractional 
Denominfir  portion  of  Said  sum  as  shall  be  necessary  to  equal  the 
^^*^  ])rincipal  due  ur)on  the  warrant  or  warrants,  surrendered 

by  any  person ;  they  shall  equal,  but  not  exceed,  in  tlie 
aggreirate,  the  original  sum  or  face  value  of  the  warrants 
in  lieu  of  which  they  are  issued,  and  shall  specify  that 
intorost.  interest  at  the  rate  of  ten  per  cent,  per  annum  is  to  be 

paid  upon  the  principal  thereof,  from  the  date  of  the  old 
warrant   upon    which   they   are  issued.     They  shall  be 
Hownum-       numbered  consecutively,  beginning  with  the  No.  1;  be 
^*^^'  drawn  upon  said  fund,  and  be  registered  in  the  same  or- 

der, and  be  due  and  payable  at  the  same  time  and  in  the 
same  manner  as  the  old  warrants  in  lieu  of  which  they 
are  issued. 
Form.  Sec.  2.     Such  new  county  warrants  shall  be  substan- 

tially in  the  following  form: 

No 

Countv  Auditor's  Office, 

llockv  Ihir,  ld«h(j  Territory, 

,  \ '.188. 

The  Treasurer  of  Alturas    County,  Idaho  Territory, 

will  pay  to or  bearer, 

the  sum  of dollars,  with 

interest  on  that  sum  at  the  rate  of  ten  per  cent,  per  an- 
num from  (date  of  old  warrant)  out  of  the  Alturas  Coun- 
ty court  house  and  county  building  fund,  issued  under 
act  of  the  Legislative  Assembly  of  Idaho  Territory.  Ap- 
proved  1881  upon  surrendered  warrant  No.  .... 

Auditor  of  Alturas  County 
Blanks.  Seg.  3.     The  Said  auditor  shall  cause  suitable  blanks 

for  such  new  warrants  to  be  printed,  and  the  expense 
How  paid  for.  thereof  shall  be  audited  and  allowed  by  the  commis- 
sioners of  said  county. 
SarraSi°o-°^^     Seo.  4.     Said  auditor  shall  write  the  wor^s,  "Eedeemed 
detuned.  by  issuance  of  new  warrants,"  across  the  tace  of  each 

warrant  surrendered  to  him,  and  deliver  the  same  to  the 
county  treasurer,  who  shall  make  the  same  entry  in  the 
registry  thereof;  and  at  the  meeting  of  the  board  of 
eommissioners  he  shall  deliver  the  same  to  said  board. 
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who  after  examining  the  same,  and  the  registry  thereof,  Sama 
shall  destroy  them   by  burning  and  make  an  entry  of 
the  fact  in  their  record. 

Sec.  5.    This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  1,  1881, 


,> 


COUNTY  SEAT  OF  ALTURA8  COUNTY, 


AN  ACT 

TO  PROVIDE  FOR  THE  RELOCATION  OF  THE  COUNTY  SEAT 

OF  ALTURAS  COUNTY. 

£e  it  enacted  hy  the  LegislMive  Assembly  of  the  Terri- 
tory of  Idahoy  aefolXowe: 

Section  1.     A  special   election  shall  be   held  in  the  Eiectioo. 
County  of  Alturas  on  the  second  Monday  in  September, 
A.  D.  eighteen  hundred  and  eighty-one  (1881);  which 
special  election  shall  be  conducted  in  the  manner,   and 
be  governed  by  the  laws  relatin<?  to  general  elections. 

Sec.  2.  At  said  special  election  the  question  of  the 
permanent  location  of  the  county  seat  of  Alturas  Conn-  i^ocntionof 
ty  shall  be  submitted  to,  and  be  voted  upon  by  the  qual-  <^°""^y  ^'^^ 
itied  voters  therein.  The  words  '*For  County  Seat" 
shall  be  written  or  printed  on  the  ballot,  and  the  town  or 
place  desired  by  the  voter  shall  be  written  or  printed  op- 
posite or  under  the  words  above  mentioned  and  required. 

Sec.  8.     In  canvassing  the  vote  on  the  location  of  the 
county  seat,  ballots  shall  not  be  rejected  because  of  any 
error  in  orthography  or  informality  therein,  if  it  can  be  informality  in 
clearly  ascertained  from  the  ballot  what  was  intended  by  ^"^**' 
the  voter;  but  where  two  or  more  ballots  are  folded  to- Folded  bauots. 
gether,  they  shall  not  be  counted,  and  upon  the  canvass 
of  the  vote,  by  the  board  of  County  Commissioners,  the 
town  or  place  receiving  the   highest  number  of  votes 
shall  be,  and  is  hereby  established  and  confirmed  as  the 
permanent  county  seat  of  Alturas  County.     In  case   no 
choice  is  made  at  said  special  election,  the  question  shall  case  of  no      . 
be  again  submitted  at  tlie  next  general  election   thereaf-  mada  ^*^^°* 
ter. 

SEa  4.     The  County  Commissioners  of  said  county 
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Notice  of  eleo- 
tton. 

PoIlbookB. 


jQdgeg  of  elec- 
tion. 


Board  of  can- 


Removal  of 
archiveii,  etc. 


BiiiMfngs  for 
county  Uiic 


shall  cause  notice  to  be  posted  in  the  manner  provided 
in  the  general  election  laws  of  this  Territory.  Tliey 
shall  also  cause  suitable  poll  books  and  returns  to  be  pi-e- 
pared  and  furnished  to  tne  judges  of  election  of  the  sev- 
eral precincts  in  said  county. 

They  shall  appoint  judges  of  election  at  their  regular 
session  last  preceding  the  special  election  herein  provi- 
ded for.  And  within  ten  days  after  said  election  they 
sliall  act  as  a  board  of  canvassers,  and  declare  the  result 
ot  said  special  election,  and,  if  it  shall  be  ascertained 
tliHt  ail}'  town  or  place  has  received  a  plurality  of  all  the 
votes  cast,  such  town  or  place  is  hereoy  declared  to  be 
the  legally  established  county  seat  of  Alturas  County. 

Sec.  5.  In  case  it  shall  be  ascertained  by  said  can- 
va."S  of  votes  that  the  county  seat  is  removed  from 
Kockv  Bar  to  anv  other  town  or  place  it  shall  be  the  du- 
ty  of  the  County  Commissioners  to  cause  the  archivea, 
records  and  funds  of  said  county  to  be  removed  to  the 
town  or  place  chosen,  within  thirty  days  after  the  result 
of  said  special  election  shall  have  been  ascertained. 
They  shall  have  power  to  rent,  or  otherwise  secure  suit^u 
ble  buildings  or  rooms  for  the  use  of  the  county  offi- 
cers, and  for  the  preservation  of  the  records,  archives 
and  moneys  of  said  county. 

Sec.  5.  Tins  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  1,  1881- 


ALTURAS    COUNTY— SALARIES    AND 
FEES  OF  CERTAIN  OFFICERS. 


f  AN    ACT 

REGULATING  THE  SALARIES  AND  FEES  OF  CERTAIN  OFFI- 
CERS OF  ALTURAS  COUNTY. 

Jie  it  enacted  by  the  Leaislati/oe  AsseinMy  of  the  Tei^ri- 

tory  of  idaho^  as  follows: 

sheriiTs  salary.  Section  1.  The  Shcri ff  of  Alturas  couu ty  shall  receive 
a  salary  of  fourteen  hundred  dollars  per  annum,  to  be 
paid  quarterly  out  of  the  county  treasury,  for  all  services 
to  be  by  him  rendered  or  performed  for  said  county;  he 
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shall  also  be  allowed  the  sum  of  one  dollar  and  fifty  cents  Keeping  of 
per  day  for  each  prisoner  confined  in  the  connty  jail,  as  p'***""**™- 
remuneration  in  full  for  the  board  of  such  prisoner;  he 
shall  also  be  allowed  a  jailor,  for  whose  services  he  shall  JoUor. 
receive  the  sum  of  three  dollars  per  day,  for  each  day  a 

Erisoner  or  prisoners  are  confined  in  the  connty  jail;  and 
e  shall  receive  no  other  compensation  for  services  ren- 
dered Alturas  Connty. 

Sec.  2.  The  connty  auditor  shall  receive  a  salary  Auditor  saUry. 
of  seven  hundred  dollars  per  annum,  payable  quar- 
terly out  of  the  county  treasury,  in  full  for  all  services 
to  be  by  him  rendered  to  and  for  said  county  of  Alturas 
as  auditor  or  recorder,  and  clerk  of  board  of  County  Com- 
missioners ;  Promded^  that  for  any  services  rendered 
the  Territory,  he  may  receive  such  compensation  as  may 
be  allowed  by  law. 

Sec.  3.     The  County  Treasurer  of  said  county  shall  re-  Treasurer'atta- 
ceive  a  salary  of  four  hundred  dollars  per  annum,  pay-*'^' 
able  quarterly  out  of  the  county  treasury,  for  all  services 
to  be  rendered  or  performed  by  him  tor  said  county; 
Provided^  that  for  any  services  rendered  the  Territory, 
he  shall  receive  such  fees  as  may  be  allowed  by  law. 

Sec.  4.     Each   County   Commissioner  of  said  county commis- 
shall  receive  a  salary  of  two  hundred  dollars  per  annum,  "^^'^^'^'^^'y* 
to  be  paid  quarterly  out  of  the  county  treasury;  and  he 
may  also  receive  the  further  sum  of  forty  cents  per  mileMUeage. 
for  traveling  from  his  place  of  residence  to  the  county 
seat  to  attend  any  ref^ular  meeting  of  the  board,  to  be 
computed  one  way  only,  and  they  shall  not  receive  any 
other  compensation  for. their  services.     Before  any  com- 
niit^sioner   shall   receive,  or  be  entitled  to  receive,  any 
compensation  from  said  county,  he  shall  take  the  oath 
prescribed  by  law. 

Sko.  5.  Tlie  Assessor  shall  be  allowed  such  fees  as  are  AfflcsBort  fee^ 
provided  by  the  General  Revenue  Act  of  this  Territory, 
and  he  shall  be  allowed  to  retain  his  percentage  from 
the  moneys  in  his  hands  at  each  monthly  settlement 
with  the  county  auditor;  Provided^  that  for  any  services 
rendered  the  Territory,  he  may  receive  such  compensa- 
tion as  may  bo  allowed  by  law. 

Sfx).  6.     The  several  salaries  allowed  under  the  pro-  fuiiarfe^  how 
visions  of  this  act,  shall  be  allowed  and  audited  as  other  JaiT    "** 
claims  against  the  county  are  allowed  and  audited;  and 
no  oflicer  of  said  county,  or  other  person  (the  assessor 
above  excepted),  shall  hold  or  reserve  out  of  any  moneys 
in  his  hands,  or  belonging  to  said  county,  any  salary, 
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fee,  percentage,  or  other  amount;  but  all  such  monejB 
shall  be  paid  in  full  into  the  county  treasury. 

Sec.  7.  That  an  act  entitled  *'  An  A.ct  regulating  the 
salaries  and  fees  of  certain  officers  of  Alturas  County," 
approved  January  li,  1875,  be  and  the  same  is  hereby 
repealed. 

Sec.  8.  This  act  shall  take  effect,  and  be  in  force, 
from  and  after  the  1st  day  of  April,  A.  D.  1881. 

Approved  February  10,  1881. 


WAKRANTS  IN  ALTURAS  COUNTY. 


Ijwne  of  new 
wiirDintviQ 
lieu  oi  old 
oueii. 


How  imued. 


Amount 


TO  AUTHORIZE  THE  AUDITOR  OF  ALTURAS  COUNTY  TO 
ISSUE  WARRANTS  ON  THE  CURRENT  EXPENSE  AND 
REDEMPTION  FUND  IN  LIEU  OP  CERTAIN  OLD  ONES 
DRAWN  UPON  THE  ROAD  FUND. 

£e  it  enacted  hy  the  Legislative  Assemhly  of  the  Terri- 
tory of  Idaho  as  follows: 

Section  1.  The  Auditor  of  Alturas  County  is  hereby 
directed  and  required  to  issue  new  county  warrants  of  said 
county,  a<rainst  the  current  expense  and  redemption  fund 
of  said  county,  in  lieu  of  the  outstanding  warrants  here- 
tofore drawn  upon  the  road  funds  of  any  district  in  said 
county. 

Whenever  such  outstanding  warrants  shall  be  present- 
ed and  surrendered  to  him  for  that  purpose,  such  new 
warrants  eiiall  be  issued  in  the  name  of  the  person  so 
presenting  and  surrendering  the  old  warrants;  shall  be 
dated  the  day  they  are  so  issued,  and  shall  be  numbered 
in  their  order,  and  shall  be  for  the  amount  of  the  prin- 
cipal due  on  said  outstanding  warrants,  without  includin<ir 
interest  on  said  warrants. 

Sec.  2.  Said  auditor  shall  write  the  words,  "Re- 
deemed by  issuance  of  new  warrants  upon  tiie  current 
expense  and  redemption  fund,"  across  the  face  of  each 
warrant  surrendered  to  him,  and  deliver  the  same  to  the 
county  treasurer,  who  shall  make  the  same  entry  in  the 
registry  thereof,  and  at  the  next  meeting  of  the  board 
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of  Commissioners,   he  shall   deliver  the  same  to  said  Disposal  of  old 
board,  who,  atlter  examining  the  same,  and  tlie  registry  ^^'^° 
thereof,  shall  destroy  them   by  burning,  and  make  an 
entry  of  the  fact  in  their  record. 

Sec.  3.     This  act  shall  take  effect  and  be  in   force 
from  and  after  its  passage. 

Approved  February  11,  1881. 


BOUNDARY  BETWEEN  LEMHI  AND 
ALTURAS  COUNTl  ES. 


AN    ACT 

BETTER  TO   DEFINE  THE   BOUNDARY  LINE  BETWEEN 
LEMHI  AND  ALTURAS  COUNTIES. 

£e  it  enacted  hy  the  Legislati/ve  Assembly  of  the  Terri- 
tory of  Idaho^  as  follows: 

Section  1.  That  the  boundary  line  between  the  conn  tie  Boundary. 
of  Lemhi  and  Alturas  be  and  the  same  hereby  is  defined 
as  follows  :  Beginning  at  the  summit  of  the  Butte  on  the 
easterly  side  of  Birch  Creek,  at  the  place  known  as  tlie 
*'  Upper  "  or  "  First  Crossing  "  of  Birch  Creek,  about  two 
miles  below  the  source  thereof,  and  runninsj:  thence  from 
said  initial  point  due  east  to  the  western  line  of  Oneida 
County,  and  due  west  from  said  initial  point  to  the  east- 
ern line  of  Custer  County. 

Sec.  2.    This  act  shall  take  effect  and  be  in  force  from 
and  after  April  1st,  1881. 

Approvea  February  9,  1881. 
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TO  PROVIDE  FOR  STOCK  DISTRICTS  IN  THE  COUNTY  OF 
BEAR  LAKE,  IDAHO  TERRITORY,  FOR  CREATING 
STOCK  BOARDS  FOR  SUCH  DISTRICTS,  AND  FOR  THE 
ROUND  UP  OF  CATTLE. 

Be  U  enacted  ly  the  Lequlative  Assembly  of  the  Terri- 
tory of  Idahoj  ae  follows: 

Section  1.  The  board  of  County  Commissioners  of  Bear 
Lake  County,  Territory  of  Idaho,  shall  at  their  regular 
meeting  in  April,  1881,  divide  said  county  into  stock 
districts  of  not  more  than  twelve,  and  number  tlie  same. 
Thev  shall  have  due  re^^ard  to  natural  boundaries,  and 
shall  take  into  consideration  the  convenience  of  the  resi- 
dent stock-owners;  and  shall  at  the  same  time  (and  an- 
nually thereafter  at  their  regular  meeting  in  April),  ap- 
point three  honafide  resident  stock-owners  in  each  stock 
district  (naming  one  assuperiutendentandoneasclerk), 
who  shall  constitute  the  stock  board  of  such  district. 
Said  stock  boards  sliall  hold  their  office  for  one  year, 
and  until  their  successors  are  appointed  and  qualified. 
Notices  of  appointment  shall  be  forwarded  by  mail,  or 
delivered  in  person,  or  by  proxy,  to  each  member  of  the 
stock  board  of  every  stock  district  by  the  clerk  to  the 
clerk  of  the  Board  of  Commissioners,  within  two  days 
from  the  date  of  such  appointment. 

Sec.  2.  The  members  of  the  several  stock  boards 
who  may  be  appointed  in  accordance  with  the  provisions 
of  this  act,  shall  within  ten  days  after  receiving  notice 
thereof,  and  before  entering  upon  their  duties,  appear  be- 
fore some  officer  by  law  autliorized  to  administer  an  oath, 
and  take  and  subscribe  to  the  oath  of  office,  which  oath 
shall  be  substantially  in  the  following  form: 

I,  A.  B.,  do  solemnly  swear  (or  affirm),  that  I  will 
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faithfully,  fairly  and  impartially  discharge  the  duties  re-  samo. 
quired  of  me  as  a  member  of  tlie  stock  board  of  St'>ck 
iJistrlct  No.  . .  according  to  law,  and  to  the  best  of  my 
iLbility.  Said  oath  shuU  be  attached  to  the  certificate  of 
Appointment,  and  certified  to  by  the  officer  administer- 
ing the  same,  who  shall  file  a  copy  thereof  with  the 
county  recorder. 

Seo.  3.  The  superintendent  of  each  stock  board  shall  |^p«^'»*«'^- 
preside  at  all  meetings  of  the  board,  and  at  all  public 
meetings  of  the  district,  and  shall,  with  the  aKl  and  as- 
sistance of  the  other  members  of  the  board,  superintend 
tiiG  general  annual  round  up  of  cattle  and  horses  of  the 
district.  He  shall  have  the  care  and  custody  of  all  un- 
claimed stock,  and  shall  have  power  to  call  a  meeting 
of  the  board  as  occasion  may  recjuire. 

Sec.  4.  Tlie  stock  board  of  each  stock  district  shall  rime  of  an- 
fix  the  day  and  place  for  the  commencement  of  the  gen-  ^^^  "'""'*  "^ 
eral  annual  round  up,  within  the  time  prescribed  by  this 
act,  and  shall  give  three  days  notice  of  the  same,  by  post- 
injL^  notices  thereof  in  three  of  the  most  public  places 
within  their  resf)ectivo  districts;  Provided^  that  when 
two  or  more  stock  districts  join,  the  general  annual 
roundup  shall  not  take  place  in  more  than  one  district 
at  the  same  time,  but  one  shall  immediately  follow  the 
other,  in  the  order  that  may  be  agreed  upon  by  the  stock 
boards  of  such  adjacent  stock  districts. 

ISec.  5.  Each  and  every  stock  board  that  may  be 
organized  under  the  provisions  of  this  act,  shall  procure 
a  book  of  record,  and  shall  adopt  and  procure  a  district  Record,  brand 
stock  brand  and  counter  brand,  and  the  cost  thereof  shall  bniui""^'^ 
be  a  charge  against  the  county;  which  charge  or  account 
shall  be  subscribed  and  sworn  to  by  the  superintendent 
of  the  stock  board,  and  on  presentation  shall  be  audited 
and  allowed  by  the  County  Commissioners,  and  be  paid  out 
of  the  general  county  fund.  All  district  stock  brands 
and  counter  brands  shall  remain  in  the  care  and  custody 
of  the  superintendent;  they  shall  only  be  used  in  the 
manner  hereinafter  described,  and  shall  be  recorded  in 
the  county  recorder's  oflice,  and  the  recorder  shall 
receive  a  fee  of  one  dollar  for  recording  the  brand  and 
counter  brand  of  each  stock  district,  to  be  paid  out  of  the 
county  treasury. 

Sec.  6.    The  clerk  of  the  stock  board  of  each  stock  dis-  Duties  of  derk. 
trict  shall  keep  a  correct  description  of  all  unclaimed  stock, 
together  with  their  marks  ana  brands  (should  they  have 
any),  and  shall  record  the  same  in  a  book  of  records, 
kept  for  that  purpose.      And  it  shall  be  his  duty,  and  he 
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Same.  is  hereby  required,  within  six  days  after  the  close  of  the 

general  annual  round  up  in  his  district,  to  transmit  to 
the  clerks  of  the  several  stock  boards  within  his  county, 
a  brief,  but  correct,  description  of  all  unclaimed  stock, 
together  with  their  marks  and  brands  (should  they 
have  any),  and  upon  receipt  thereof,  the  same  shall  l>e 
recorded,  and  kept  by  each  of  said  clerks  for  the  inspec- 
tion of  the  public.  For  recording  the  descripti(m  of 
marks  and  brands,  and  making  copies  thereof,  as  in  this 
section  required,  the  clerk  shall  receive  a  fee  of  fitty 
cents  for  each  unclaimed  animal,  but  no  fee  for  rec  rd- 
ing  shall  be  allowed  any  clerk  to  whom  such  description 
is  sent;  and  the  clerk  of  each  stock  board  is  hei-eby 
authorized  to  administer  oaths  and  take  evidence  and 
affidavits,  on  all  cases  touching  the  ownership  of  cattle 
and  horses,  and  also  to  administer  the  oath  of  office  to  tiie 
members  of  the  incoming  stock  board. 

OompeMation       Skc.  7.     The  superintendent  of  each   stock    district 

dent  '^  ^  shall  receive  one  dollar  and  fifty  cents  per  month,  or  tlie 
propo  tion  thereof,  for  such  time  as  he  may  have  the 
custody  of  such  stock,  for  the  wire  and  feeding  of  each 
animal  placed  in  his  charge  by  the  stock  board,  and  the 
stock  l)oard  shall  receive  seventy -five  cents  for  each  un- 
claimed animal  they  may  brand  and  counter  brand 
according  to  the  provisions  of  this  act.     The  forci^oing 

PWi.  fees,  together  with  the  fees  of  the  clerk  as  provided  for 

in  section  six  of  this  act,  shall  become  a  lien  on  said 
stock,  and  shall  be  paid  by  the  owner;  And  the  Super- 
intendent, clerk  and  stock  board  shall  receive  no 
additional  compensation  for  any  services  required  of 
them  bv  this  act. 

Sec.  8.  In  each  and  every  stock  district  created  un- 
der the  provisions  <»f  this  act,  there  shall  be  annually  one 
general  round  up  for  gathering  together   of  cattle  and 

Time  of  round  horses,  between  the  first  day  of  October  and  the  first  day 

"P-  of  February.     Each  and  everj'  resident  stock-owner  or 

owners,  or  his  or  their  agent,  who  may  own  or  have  in 
his  charge  fifteen  head  of  ciittle  or  horses,  or  said  number 
including  both,  or  more  than  that  number,  shall  be  obliged 

stock  ownen    and  are  herebv  required  to  attend  and  assist  at  everv  ffen- 

to  fttteilQ  mm"  •      ~ 

eral  round  up  of  cattle  (running  at  large)  in  the  stock  dis- 
trict in  which  they  may  reside,  and  a  majority  of  the 
resident  stock-owners  of  each  stock  district  may  make 
lAwi  of  board,  and  adopt  such  local  laws,  rules  and  regulations,  not  in 
conflict  with  the  provisions  of  this  act,  as  they  may  deem 
necessary  for  their  government  and  guidance. 

Seo.  9.     When  the  cattle  of  any  stock  district  shall  be 
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Slathered  together  in  accordance  with  this  act,  and  theuncuimed 
local  regnlations  of  such  district,  any  stock-owner  or' 
owners,  or  his  or  their  agent,  shall  have  the  privilege  of 
examining  to  their  satisfaction  the  cattle  belonging  to  him 
or  them;  and  the  stock  board  Shall  take  charge  of  all  un- 
claimed stock,  and  shall  place  the  same  in  the  custody 
of  the  superintendent  All  unbranded  stock  over  one 
year  old  shall  be  considered  as  unclaimed  stock,  and 
shall  be  subject  to  proof  of  ownership;-  Provided^  that 
after  the  first  general  round  up  in  1881,  all  stock-owners 
shall  forfeit  their  right  of  ownership  to  all  unbranded 
stock  or  cattle,  over  one  year  old,  running  at  large. 

Sec.  10.  At  the  close  of  the  annual  general  round  up 
in  each  stock  district,  the  stock  board  shall  innnediately 
proceed  to  brand  all  unclaimed  stock  with  the  district 
stock-brand,  and  shall  place  them  in  charge  of  the  su- 
perintendent, who  shall  carefully  herd  the  same,  subject  custody  of  un- 
to the  inspection  and  proof  of  all  claimants  of  said  un-^**° 
claimed  stock,  for  the  term  of  thirty  days;  and  upon  any 
claimant  proving  the  ownership  of  any  of  such  unclaimed 
stock,  and  paying  the  fees  due  the  superintendent,  clerk 
and  stock  Doard,  and  the  expense  of  publication  of  no- 
tice, as  in  this  act  provided,  then  the  stock  board  shall 
counter  brand  and  deliver  said  stock  to  the  rightful  owner 
or  his  agent;  Provided,  that  said  superintendent  shall 
within  one  week  after  the  general  round  up,  give  public 
notice  by  publication,  once  a  week  in  any  newspaper  pub-  Notica 
lished  in  said  county,  which  notice  shall  be  published 
three  successive  weeks,  and  by  posting  such  notice  in 
three  public  places  in  the  stock  district,  at  least  twenty 
days  before  the  sale  provided  for  in  the  next  section;  and 
if  there  be  no  newspaper  published  in  the  county,  then 
such  notice  shall  be  by  such  posting.  Said  notices  shall 
contain  a  description  of  said  stock,  with  their  marks  and 
brands,  and  direct  the  owners  of  said  unclaimed  animals 
to  appear  and  prove  ownership,  previous  to  or  on  the 
day  of  sale. 

Sec.  11.  At  the  expiration  of  thirty  days,  all  stock  DispoMi. 
that  may  remain  unclaimed  in  charge  of  the  superinten- 
dent, and  all  stock  the  owner  of  which  has  not  appeared 
and  proven  his  ownership,  and  paid  the  charges  due 
thereon,  shall  be  sold  to  the  highest  bidder  for  cash.  The 
proceeds  of  such  sale  shall  first  be  applied  by  the  super- 
intendent to  the  payment  of  the  fees,  costs  and  charges, 
and  the  residue  shall  be  paid  into  the  county  treasury. 
The  superintendent  shall,  at  the  time  of  making  such 
payment,  file  with  the  county  treasurer  a  sworn  state- 
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ment,  showing  the  number  of  stock  sold,  the  gross  pro- 
ceeds of  snch  sale,  and  the  amounts  paid  for  fees,  costs 
and  charges,  and  the  amount  paid  into  the  county  treas- 
nry,  which  payment  shall  be  made,  and  statement  filed 
within  ten  days  from  the  date  of  such  sale,  and  if  the 
owner  or  claimant  of  any  unclaimed  animal,  sold 
under  the  provisions  of  this  act,  shall  within  the  period 
of  six  months  after  such  sale,  make  satisfactory  proof  of 
ownership  to  the  County  Commissioners,  the  said  Com- 
missioners shall  thereupon  order  a  warrant  to  be  drawn 
upon  the  Treasurer  for  the  money  paid  to  him  upon  the 
sale  of  snch  unclaimed  animals.  In  case  such  proof  is 
not  made  within  the  said  six  months,  the  said  money 
shall  be  forfeited  to  the  county,  and  shall  be  applied  to 
the  county  school  fund. 

Sec.  12.  All  stock  boards  are  hereby  required,  and  it 
is  made  their  duty  to  attend  the  general  annual  round  up 
or  gathering  of  cattle  in  their  respective  stock  districts, 
and  should  any  dispute  arise  respecting  the  ownership  of 
any  cattle,  it  shall  be  the  duty  oi  the  stock  board  to  de- 
cide on  such  dispute  ;  Provided^  that  where  one  of  said 
board  may  be  a  party  to  any  dispute,  then  the  other  two 
members  of  the  ooard  shall  select  some  disinterested  res- 
ident stock  owner  of  such  district,  to  assist  at  the  settle- 
ment of  such  dispute  ;  Provided,  further^  that  should 
any  dispute  arise  touching  the  ownership  of  any  cattle 
between  two  members  of  any  stock  board,  then  they  shall 
each  of  them  select  some  disinterested  resident  stock- 
owner,  to  act  with  the  other  members  of  the  board,  in  the 
settlement  of  such  dispute.  Any  person  who  may  be  a 
party  to  any  dispute  touching  the  ownership  of  stock, 
may  appeal  from  the  decision  of  the  stock  board  to  any 
justice  of  peace  in  the  county  ;  Provided^  such  appeal 
be  taken  within  twoda3's  after  the  judgment  or  decision 
of  the  stock  board  may  have  been  rendered. 

Seo.  13.  Whenever  the  owner,  agent  of  the  owner, 
or  parties  in  charge  of  any  cattle,  shall  desire  to  remove 
sucii  cattle  from  the  range  on  which  they  have  been  run- 
ning for  the  space  of  ten  days  or  more,  to  another  range 
ten  miles  or  more  distant,  they  are  hereby  required  to 
give  three  days'  notice  to  the  stock  owners  having  cattle 
on  such  range,  before  such  removal,  in  order  that  such 
stock  owners  may  separate  their  stock:  and  the  said 
owner,  agent,  or  parties  in  possession,  shall  be  further 
required  to  gather  or  round  up  their  cattle  for  that  par- 
pose. 

Sbo.  14.    Any  owner,  agent,  or  person  in  possession 
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€>f  cattle,  fail  ing  or  refusing  to  comply  with  the  provisions  Penalty. 
of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof,  may  be  fined  in  any  sum  not 
less  than  five  dollars,  and  not  more  than  one  hundred 
dollars,  and  shall  be  liable  to  any  party  aggrieved  in 
damages. 

Sec.  15.  Any  person  or  persons  who  may.  be  con- Misuse  of 
victed  of  having  used  a  district  stock  brand  or  counter  pgnJiJ^ty  for. 
T>rand,  witliout  authority,  and  in  violation  of  law,  or  of 
Laving  used  a  counterfeit  brand  or  counter  brand  of  the 
same,  shall  be  fined  in  a  sum  of  not  less  than  twenty -five 
dollars  and  not  more  than  one  hundi*ed  dollars,  and  shall 
be  imprisoned  in  the  county  jail  for  a  term  notexceediiig 
thirty  days,  and  all  justices  of  the  peace  shall  have 
jurisdiction  of  such  offenses. 

Sec.  16.     Should  complaint  be  brought  against  any  penalty  for 
member  of  a  stock  board,  for  dereliction  of  duty,  the"**^*^'^^'^'**^- 
same  being  sustained  he  shall  be  considered  as  guilty  of 
a  misdemeanor,  and  shall  be  liable  to  prosecution  for  the 
same. 

Sec.  17.     All  fines  arising  under  the  provisions  of  Disposal  of 
this  act,  shall  be  paid  into  the  county  treasury  for  the^"®^- 
benefit  of  the  school  fund. 

Sec.  18.     Should  a  vacancy  ooxjur  in  any  stock  board  Vacan<^ 
by  death,  resignation,  or  otherwise,  the  Board  of  Com-  ^°^  ^ 
niissioners  shall  at  their  first  meeting  thereafter  fill  the 
same  by  appointment. 

Seo.  19.    This  act  shall  take  effect  and  be  in  forco 
from  and  after  its  passage. 
Approved  January  28,  1881. 


BHEEP  IN  BEAE  LAKE  COUNTY. 


JLN  ACT 

TO  RESTRAIN  THE  HERDING  OF  SHEEP  IN  BEAR  LAKE 

COUNTY. 

JSe  it  enacted  hy  the  Legislative  Asserribly  of  the  Terri* 

tory  of  Idaho^ds  follows: 

Section  1.     It  shall  not  be  lawful  for  any  person  or  Herding  of 

,        .  ,  /.  r    *  '^i'     sheep  when 

persons,  ownmg  or  havmg  charge  oi  any  sheep  witnm  uniawflu. 
the  county  of  liear  Lake,  to  herd  the  same,  or  permit 
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Sam*.  them  to  be  herded,  between  the  first  daj  of  April  and  the 

fifteenth  day  of  October  of  each  year,  within  two  (2) 
miles  of  any  town,  or  within  the  same  distance  of  any 
dairy  or  cheese  factory  having  or  using  fifty  cows  or  more 
for  dairy  purposes,  except  on  the  possessory  claim  of  the 
owner  or  owners  of  such  sheep. 

Sec.  2.    The  owner  or  owners,  or  the  agent  of  snch 

Liabiutyto      owucr  or  owucrs  of  sheep,  violating  section  first  of  this 

^^^'  act,  on  complaint  of  any  party  or  parties,  and  on  con  vie 

tion  thereof,  before  any  justice  ol  the  peace  in  the  pre- 
cinct in  which  either  of  the  parties  may  reside,  shall  be 
liable  to  a  fine  of  not  less  than  five  and  not  more  than 
twenty  dollars,  and  costs  of  suit 

Sec.  3.    All  fines  imposed  and  collected  under  the 

FineacoUccted.  provisions  of  this  act  shall  go  into  the  county  treasury, 
and  become  a  part  of  the  school  fund:  Prmnded^  that 
this  act  shall  not  be  applied  to  herds  of  sheep  being 
driven  with  due  diligence  through  the  county. 

Sec.  4.    This  act  shall  take  enect  and  be  in  force  from 
and  after  its  passage. 

Approved  January  28,  1881. 


CONTINGENT    FUND    IN    BEAR    LAKE 

COUNTY. 


AN  ACT 

CREATING  A  CONTINGENT  FUND  FOR  THE  COUNTY  OF 
BEAR  LAKE,  IN  IDAHO  TERRITORY. 

Be  U  enacted  hy  the  Legialatwe  Assemhly  of  the  Terrir 

tory  of  Idaho^  as  follows  : 

SEonoN  1.    That  there  be  set  apart  from  the  General 

Fund  of  Bear  Lake  County  the  sura  of  forty  cents  on 

each  dollar^  for  the  purpose  of  paying  salaries,  fees  and 

Expenses  of     expenses  of  the  county  officers  of  fiear  Lake  County,  and 

couuty  omcera.     n*-    ^i         .       .j      ^   i       "^  ^      ^i  "^       • 

ail  Other  incidental  or  necessary  expenses  not  otherwise 
provided  by  law. 

Sec.  2.  This  act  to  take  effect  and  be  in  force  from 
and  after  its  approval  by  the  Governor. 

Passed  both  Houses  of  the  Legislative  Assembly  and 
became  a  law,  notwithstanding  the  Governor's  objections^ 
February  9th,  1881. 
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DOGS  IN    BEAR    LAKE   COUNTY. 


re- 


AlV  ACT 

TO  TAX  THE  OWNERS  OF  DOGS  IN  BEAR   LAKE  COUN- 
TY,   IDAHO   TERRITORY. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Terri- 

tory  of  Idaho ^  as  follows: 

Section  1.  An  annual  tax  for  school  purposes  is  here- 
by levied  on  each  and  every  dog,  over  the  age  of  six 
months,  kept  in  the  County  of  Bear  Lake,  in  the  Terri- 
tory of  Idaho. 

Sec.  2.  It  shall  be  the  duty  of  the  board  of  County 
Coiumissioners  of  Bear  Lake  County  to  furnish  the  As- 
sessor of  such  county  with  blank  receipt  books  with  stubs  Dog  tax 
for  dog  tax  under  this  act.  Which  receipts  shall  be*'*^*^^- 
numbered  and  charged  to  the  Assessor;  Provided  fur- 
ther^ that  assessors  shall  use  no  otiier  receipt  than  those 
herein  mentioned. 

Sec.  3.     It  shall  be   the  duty  of  the  assessor  of  the  Tax  on  dog* 
Coiiuty  of  Bear  Lake  to  assess  each  dog  over  six  months 
old  in  sad  county,  and  collect  from  their  owner  or  own- 
ers two  dollars  per  liead  each.     In  case  any  owner  ur 
owners  of  a  dog  or  dogs  refuse  to  pay  the  tax  so  assessed,  Refusal  to  pay 
it  shall  be  the" duty  of  the  assessor  to  kill,  or  to  have^®***** 
killed  or  destroyed,  any  dog  or  dogs  whose  owner  or  own- 
ers refuse  to  pay  taxes  on  the  same,  and  also  to  kill  or 
destroy  all  dogs  for  whom  he  can  find  no  owner. 

Sec.  4.  It    shall  be  the  duty  of  the  assessor  of  the 
County  of  Bear  Lake,  when  any  person  pays   him  the 
tax  on  any  dog  assessed  under  this  act,  to  give  said  per- 
,  son  a  receipt,  showing  that  the  tax  has  been  paid,  with  Receipt  evi- 
a  description  of  said  dog  or  dogs  as  near  as  may  be,  and  p^d®°^^* 
i  Paid  receipt  shall  be  evidence  that  the  tax  on   the  dog 
I  described  therein  has  been  paid  for  that  year,  and  suc^li 
dog  shall  not  be  killed,  or  assessed  again  that  year,  under 
this  act. 

Sec.  5.  It  shall  be  the   duty  of  the  assessor  of  BenrReponofaf- 
Lake  County  to  make  out  a  quarterly  report,  under  oath,  "^**^'^- 
22 
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Feeidf«» 

MBK>r. 


showinff  how  many  dogs  he  has  assessed  and  collected  on 
tinder  tliis  act,  and  also,  showing  how  many  dogs  he  has 
killed  or  caused  to  be  killed  or  destroyed  for  failare  to 
pay  tax.  He  shall  be  allowed  to  retain  ten  per  cent,  of 
all  taxes  collected  nnder  this  act;  Provided  furtkery  that 
lie  shall  be  allowed  to  retain  fifty  cents  for  each  and 
every  dog  killed  or  destroyed  by  him  or  by  his  authority 
under  this  act,  the  balance  he  shall  pay  over  to  the 
ooanty  treasurer  for  the  credit  of  the  school  fund,  tak- 
ing his  receipt  therefor,  and  shall  file  said  receipt,  to- 
gether with  his  quarterly  report,  with  the  auditor  of  the 
county,  and  he  shall  at  the  same  time  account  for  all  re- 
ceipts issued  to  him. 

Seo.  6.  This  act  to  take  efibct  and  be  in  force  from  and 
after  its  passage. 

Approved  February  10, 1881. 


COUNTY  COMMISSIONERS  OF  BOISE 

COUNTY, 


Powers  relat- 
ing to  road 
eontiacta. 


AN  ACT 

TO  EXTEND  THE  POWERS  OF  THE  BOARD  OP  COUNTY  COM- 
MISSIONERS OF  BOISE  COUNTY,  RELATING  TO  ROAD 
CONTRACTS. 

Be  it  enacted  by  the  LegislMive  Assemhly  of  the  Terri- 
tory of  idah^y  as  follows: 

Section  1.  The  Board  of  County  Comniissioners  of 
Boise  county,  upon  learning  that  any  of  the  public  roads 
are  not  repaired  and  kept  in  order  by  anyone  contracting 
to  do  so,  shall  have  the  power,  and  shall  cause  the  same 
to  be  done  by  placing  labor  thereon;  and  such  expense 
shall  be  retained  from  any  amount  that  may  be  due  him 
on  his  contract,  and  should  that  be  insufficient  or  noth- 
ing be  due*  thereon,  the  deficiency,  or  whole  amount  (as 
the  case  may  be),  shall  be  collected  from  his  bondsmen, 
as  otlier  liabilities. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with 
the  provisions  of  this  act,  are  hereby  repealed. 

Seo.  3.  This  act  shall  take  effect,  and  be  in  force,  from 
and  after  the  date  of  its  passage. 

Approved  January  6,  1881. 
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CASSIA  COUNTY— EASTERN  BOUNDARY. 


AN  ACT 

TO  BETTER  DEFINE  THE  EASTERN   BOUNDARY  OF  THE 

COUNTY  OF  CASSL 

Se  it  enacted  by  the  Legislative  Assembly  of  the  TerrU 

tory  of  Idaho y  as  follows: 

Section  1.  Tliat  section  one  of  an  act  entitled  "An 
Act  creating  and  organizing  the  County  of  Cassia,"  ap- 
proved February  20,  1879,  is  hereby  amended  by  strife-  section 
iiig  out  the  woi'ds  "County  of  Owyhee"  in  said  section, *"*®P*^®^ 
and  inserting  in  lieu  thereof  tlie  words  "  Territory  of 
Idalio"  ;  also  amend  said  section  by  inserting  after  the 
words  "  one  hundred  and  thirteen  degrees,"  where  they 
first  occur  in  said  section,  the  words,  "west  from  Green- 
wich." 

Sec.  2.  This  act  shall  take  effect,  and  be  in  force,  from 
and  after  its  passage. 

Passed  both  houses  of  the  Legislative  Assembly  and 
became  a  law,  notwithstanding  the  Governor's  objections, 
February  9,  1881. 


CONTINGENT  FUND  IN  CASSIA  COUNTY. 


TO  CREATE  A  CX)NTINGENT  FUND  IN  THE  COUNTY  OP 

CASSIA. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Terri^ 

tory  of  Idaho^  as  follows: 

Section  1.     The  board  of  County  Commissioners  of  Amonntot 
the  County  of  Cassia  are  hereby  authorized  and  empow-  ^^^ 
ered  to  set  apart  annually  any  sum  not  to  exceed  the  sum 
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Order  on  mln- 
ntes. 


Sacplus. 


of  five  hundred  dollars,  out  of  any  money  in  the  county 
general  fund  for  contins^ent  expenses. 

Sko.  2.  The  board  of  County  Commissioners  of  said 
county  shall  make  an  order  upon  the  minutes  of  said 
board,  setting  apart  such  sum  as  they  may  deem  suffi- 
cient for  each  year,  not  exceeding  the  sum  mentioned  in 
section  one  of  this  act. 

Sec.  3.  The  balance  in  said  contingent  fund,  if  any 
there  be  at  the  end  of  each  year  shall  be  covered  back 
into  the  county  general  fund  of  said  county. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  January  25,  1881. 


CREATION  OF  CUSTER  COUNTY. 


«  Boundaries. 


TO  CREATE  AND  ORGANIZE  THE  COUNTY  OF  CUSTER. 

Jie  it  eiiacted  hy  the  Legislative  Assembly  of  (he  Terri- 
tory of  Idaho  ^  as  follows: 

Skction  1.  That  all  those  portions  of  the  counties  of 
Leinhi,  Alturas  and  whatsoever  others,  in  this  Territory, 
embraced  and  included  within  the  following  boundaries 
to  wit:  connnencing  at  the  confluence  of  the  Pahsimeroi 
with  tlie  Salmon  river,  and  running  thence  up  the 
Pahsimeroi  river  to  the  mouth  of  Big  Creek,  thence  up 
Big  Creek,  and  on  a  line,  from  the  head  thereof,  with  the 
general  course  of  said  creek  to  the  summit  of  the  divide 
between  the  waters  of  the  Pahsimeroi  and  Lemhi  rivers, 
thence  south-easterly  on  the  summit  of  said  divide  to  a 
poin  due  west  from  the  head  waters  of  Little  Lost  river, 
thence  due  east  to  the  head  waters  of  said  Little  Lost 
river,  thence  down  Little  Lost  river  to  the  point  where 
the  trail  leading  to  Pass  Creek  crosses  saia  Little  Lost 
river,  thence  in  a  direct  line  to  the  head  of  Pass  Creek, 
thence  down  said  Pass  Creek  to  Big  Lost  river,  thence 
along  Big  Lost  River  to  the  mouth  of  Antelope  Creek, 
thence  up  Antelope  Creek  to  the  divide  which  separates 
its  waters  from  those  of  Little  Wood  river,  thence  wester- 
ly along  and  upon  the  summit  of  the  ridi^  of  mountains 
dividing  the  head  waters  of  the  East  Fork  of  the  Salmon 
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river  from  the  waters  of  the  Little  or  Big  Wood  river,  sn<ue. 
and  continuing  westerly  on  said  divide  between  tlie  East 
!Fork  of  Salmon  and  Wood  rivers,  to  the  main  Salmon 
river,  thence  along  said  Salmon  river  to  the  month  of 
Fall  Creek,  a  stream  entering  the  Salmon  river  at  a  point 
alx)ut  tifteen  (15)  miles  northerly  from  Sawtooth  City, 
thence  up  said  Fall  Creek  to  Pettit  Lake  in  a  right  line 
to  the  mouth  of  the  creek  entering  said  lake  at  the  west 
end  thereof,  thence  up  said  last  mentioned  creek  to  tlie 
summit  of  the  Sawtootii  Mountains,  thence  northerly 
along  the  summit  of  the  Sawtooth  Moun fains  to  the  ter- 
mination thereof,  near  what  is  known  as  the  Cape  Horn 
Cabin,  thence  from  the  end  of  the  sai<J  Sawtooth  liiinge,  on 
a  due  west  line,  to  the  stream  called  Mars^h  Creek,  and 
along  and  with  Cape  Horn  Creek,  to  its  entrance  into  tlie 
[Middle  Fork  of  the  Salmon  river,  thence  on  and  with  the 
divide  which  separates  the  waters  flowing  into  the 
Middle  Fork  of  the  Salmon  from  those  flowing  into  the 
main  Sahnon  through  Sranley  Basin,  and  alond  and  upon 
tlie  divide  between  the  waters  of  Loon  Creek  and  Deep 
Creek  on  the  north,  and  the  waters  of  Yankee  Fork  on 
the  south,  and  tbllowing  such  divide  easterly  around  the 
head  of  Panther  Creek  to  the  divide  between  Hat  Creek 
and  Ellis  Creek,  thence  on  the  divide  between  Hat  Creek 
and  Ellis  Creek  in  an  easterly  direction  to  the  Salmon 
river,  thence  up  the  said  Salmon  river  to  the  place  of 
commencement,  be  and  the  same  are  hereby  constituted 
into  a  county  to  be  called  the  County  of  Custer,  the  same 
to  be  organized  temporarily  and  permanently  as  herein- 
after provided  and  directed. 

8kc.  2.  That  James  M.  Shoup,  of  Challis,  J.  S.  P. 
Ilobinson,  of  the  place  known  as  Custer  City,  and  Enos 
Watson,  of  the  place  known  as  Bonanza  City,  are  here- 
by appointed  County  Commissioners  for  said  county  of  ('(mMty  fo^n- 
Custer,  who  shall  hold  their  respective  oflices  from  thu  "MiulclL  ^^^^ 
time  of  qualih'ing  as  such,  nntil  their  succes.sors  are 
elected  and  shall  quality,  as  hereinafter  provided  by  this 
act:  Provided^  that  if  a  majority  only  of  the  Com^nis- 
sioners  elected  at  the  special  election  hereinafter  men- 
tioned appear  and  quality  at  the  tirst  meeting  of  the 
Board  of  Commissioners  elected  thereat,  then  such  ma- 
jority shall  enter  U[)on  tlied.scharge  of  the. r  duties,  and 
may  proceed  at  any  time  to  file  the  place  of  the  person 
so  failing  to  appear  and  quality. 

Sec.  3.     The  ComtnissiiMiers  herein  above  appointevW')mm)s. 
shall  take  the  n^iial  oath  of  offi.'.i,  and  file  the  same  witn  oath. " 
their  clerk,  and  thuy,  or  a  majority  of  them,  shall  enter 
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Meetings. 


Oonnty  of- 
llcors  to  ap- 
pear and  qnal- 


upoQ  the  discharge  of  the  duties  of  office  and  of  the 
Bpecial  duties  herein  prescribed  on  the  first  Monday  in 
April  in  the  year  one  thousand  eight  hundred  and  eighty - 
one. 

Sec.  4.  Said  Commissioners  shall  meet  at  Challis  on 
the  first  Monday  of  April,  A.  D.  1881,  and  shall  proceed 
to  divide  the  county  of  Ouster  into  proper  and  conven- 
ient election  precincts  andappoint  the  jud^s  of  election 
therein,  for  the  special  election  hereinafter  mentioned. 

S£0.  5.  A  special  election  shall  be  held  in  the  said 
County  of  Custer,  on  the  third  Monday  in  June,  A.  D, 
1881,  for  the  election  of  all  county  ofiicers  required  by 
law  to  be  elected  in  the  several  counties  of  this  Territo- 
ry, including  a  Board  of  Commissioners  for  the  saine. 
Such  special  election  shall  be  conducted  in  the  manner, 
and  be  £:overned  bytlie  laws  relating  to  general  elections. 
Tlie  said  above  named  Commissioners  shall  meet  at 
Challis,  on  the  tenth  day  after  said  election,  and  act  as  a 
board  of  citnvassers,  declare  the  result  of  said  election 
(including  the  vote  on  the  question  of  fixing  the  county 
seat  of  said  county,)  and  cause  certificates  to  issue  as  re- 
quired by  law.  Said  board  shall  cause  due  notice  to  be 
given  of  said  special  election,  and  shall  cause  the  same 
to  be  published  for  a  reasonable  time  in  any  newspaper 
which  may  tiien  be  printed  in  said  county. 

Sec.  6.  The  Board  of  Commissioners  above  herein 
desiLTuated,  sliall  hold  a  meeting  at  Challis,  on  the  first 
Saturday  in  July,  A  D.  1881,  when  the  Commissioners 
elected  at  said  special  election  shall  appear  and  qualify, 
and  enter  upon  the  discharge  of  their  ofiicial  duties. 
Thereafter  the  County  Commissioners  of  said  county 
sliall  hold  their  meetings,  regular  and  special,  according 
to  the  general  laws  governing  the  same;  Provided^  that 
when  the  regular  day  for  meeting  shall  occur  on  a  day 
established  as  a  holidav,  then  they  shall  meet  on  the 
day  next  after  said  holiday. 

Sec.  7.  On  the  first  dav  of  the  meetins:  of  the  Board 
of  County  Commissioners,  elected  under  this  act,  or  be- 
fore the  adjournment  of  the  session  for  July,  A.  Dl 
1881,  the  fimcers  elected  for  said  County  of  Custer  shal- 
appear  and  file  their  bonds,  and  upon  the  approval  there, 
of  shall  be  sworn  into  ofiice,  and  they  and  all  other  coun- 
ty and  precinct  officers  shall  continue  to  hold  their  re- 
spective offices  until  the  first  Monday  in  January,  A.  D. 
188B,  and  until  their  successors  are  elected  and  qualified. 

Sko.  8.  It  shall  be  the  duty  of  the  County  Commis- 
sioners  herein  designated,  immediately  upon  organizing 
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their  board,  to  proceed  to  the  election  or  appointment 
ofsuch^v  iempcyi^e  county  officers  for  said  County  of  conimte. 
Custer,  as  are  provided  for  the  other  counties  of  tliis  Ter-  pXIpro  toS^ 
ritory;  and  also  to  appoint  precinct  officers  in  snch  parts  f^l  precinct 
of  the  said  county  as  are  not  inchided  in  existing  pre-  oftcen. 
cincts;    Provided^  that  the  successors  to  such  precinct 
officers  shall  be  elected  at  the  special  election  herein  re- 
quired; and,  provided  further^  that  the  precinct  officers 
elected  at  the  general  election  held  in  the  year  1880,  in 
any  part  of  said  county,  and  who  shall  have  qualified, 
shall  be  entitled  to  hold  their  respective  places  for  the 
term  tor  which  they  were  chosen  atsaid^neral  election. 

Sec.  9.  At  the  said  special  election  herein  provided 
for,  the  question  of  the  permanent  location  of  the  county  LocaHonof 
seat  of  the  county  hereby  created,  shall  be  submitted  to,  ^*>^^y '^'• 
and  be  voted  upon,  by  the  qualified  voters  therein.  The 
words,  "For  County  Seat"  snail  be  written  or  printed  on 
the  ballot,  and  the  town  or  place  desired  by  the  voter 
shall  be  designated  opposite  or  under  the  words  above 
mentioned  and  required. 

Sec.  10.  In  canvassing  the  vote  on  the  location  of  thecanTMsof 
county  seat,  ballots  shall  not  be  rejected  because  of  any^It  ^'^^^^^ 
error  in  orthography,  or  informality  therein,  if  it  can  be 
clearly  ascertained  from  the  ballot  what  was  intended  by 
the  voter;  but  wliere  two  or  more  ballots  are  folded  to- 
gether, they  shall  not  be  counted,  and  upon  the  canvass 
of  the  vote  by  the  board  of  County  Commissioners  the 
the  town  or  place  receiving  the  highest  number  of  legal 
votes,  shall  and  is  hereby  established  as  the  permanent 
county  seat  of  said  Custer  County.  In  case  no  choice 
is  made  at  said  election,  the  commissioners  sliall  fix  te.ni- 
porarily  the  county  seat,  and  the  question  sliall  be  again 
voted  upon  at  the  first  general  election  thereaiter. 

Sec.  11.  From  and  after  the  temporary  organization 
of  said  •Custer  County,  the  same  shall  be  exclusively 
subject  of  the  government  therefor,  herein  provided,  and  covernmenti  ; 
exempt  from  the  jurisdicticm,  interference  or  control  of  any 
officer  of  Lemhi  County,  or  other  county  of  this  Terri- 
tory;  and  all  public  offenses  committed  atW  the  said  tem- 
porary organization  thereof,  within  the  boundaries  of 
said  Custer  County,  and  all  persons  charged  with  the 
commission  thereof,  shall  be  amenable  to  the  process  of 
said  county,  and  shall  be  prosecuted  and  tried  in  the 
said  County  of  Custer. 

Seo.  12.     The  said  Countv  of  Custer  is  hereby  at-  £*ney'<S?  •*" 
tached  to,  and  made  a  part  of  the  second  district  atlor-  ^^ic'- 
nev  district  of  this  Territory. 
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Delinquent 


TrnTneript-J  of 

coriJiin  ivcorda 
of  Aluirus  and 
LciuliL 


Efffct  of 
aimscripts. 


Skc-  18-  All  taxes  heretofore  levied  upon  real  and 
personal  property  situated  within  the  said  describe<l 
Doundaries  of  Custer  County,  by  the  said  County  of 
Lemhi,  and  which  remain  delinquent  and  unpaid,  may 
be  collected,  and  the  payment  thereof  enforced  in  the 
same  manner  as  though  this  act  had  not  been  passed. 

Sec.  14.  The  recorder  of  the  County  of  Custer,  who 
shall  be  hereafter  elected,  is  hereby  authorized  to  trans- 
cribe into  proper  books,  wliich  shall  be  procured  for  tiiat 
purpose,  of  the  description  required  by  law,  such  juirts  c»f 
the  records  of  the  Counties  of  Lemhi  and  Alturns  as 
relate  to  real  or  personal  property  situated  witliiii  the 
county  created  and  organized  under  this  act,  and  tlio 
same  when  so  transcribed,  shall  be  of  the  same  force  and 
effect,  as  notice,  and  shall  in  all  courts  be  received  in 
like  manner,  and  certified  copies  therefrom  with  like 
effect  as  evidence,  as  if  the  original  record,  or  certiiied 
copies  therefrom,  were  produced  in  said  courts. 

Sko.  15.  The  county  auditor  to  be  elected  under  tlie 
provisions  of  this  act,  shall,  as  soon  as  practicable  after 
entering  upon  the  duties  of  his  office,  draw  warrants  of 
said  Custer  County  in  favor  of  the  County  of  Alturas,  in 
eums  not  exceeding  five  hundred  (500)  dollai^  each, 
bearing  interest  at  ten  (10)  per  cent,  per  annum,  to  the 
total  amount  of  eight  thousand  (8,000)  dollars,  whicli 
amount  is  hereby  ascertained  and  declared  to  be  the  just 
proportion  of  the  existing  debt  of  Alturas  County,  due 
irom  the  said  Countv  of  Custer,  as  a  consideration  for 
the  appropriation  of  territory  heretofore  subject  to  the 
jurisdiction  of  the  former  county.  Said  warrants  when 
drawn  and  properly  registered,  shall  be  de.ivered  to  the 
county  auditor  of  Alturas  County,  or  to  su?h  other 
officer,  or  person  as  may  be  authorized  to  receive  and 
receipt  for  the  same,  by,  or  under  the  order,  of  the 
county  commissioners  of  said  Countv  of  Alturas. 

Sec.  1().  The  Board  of  County  Commissioners  of 
said  Comity  of  Custer  shall  at  the  time  of  levying  taxes 
for  the  year  1881,  and  annually  thereafter,  levy  a  speci:d 
tax  of  twenty -five  (25)  cent^on  each  one  hundred  l^sKHi) 
dolla!*s  of  taxable  property  in  said  county,  the  procee<ls 
of  which  shall  be  set  apart  as  a  sinking  fmid  for  the 
redemption  of  said  w^arrants,  so  to  be  drawn  in  favor  of 
the  County  of  Alturas,  and  wiien  the  whole  oJ  said  war- 
rants, with  the  interest  thereon,  shall  be*  paid  trom  the 
proceeds  of  said  special  tax  or  otherwise.  Said  6i)ecial 
tax  shall  be  no  longer  levied,  and  any  moneys  thereat ter 
remaining  in  said  sinking  fund,  shall,  by  order  of  the 
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Ijoard  of  County  Coinniissioners,  be  transferred  to  the 
s^chool  fund  of  the  said  County  of  Custer;  Provided^  that 
when  at  any  time  the  county  auditor  of  said  Custer 
Oounty,  shall  notify  the  auditor  of  said  Alturas  County, 
that  there  are  moneys  in  said  sinkinif  fund  of  his  county 
Ibr  the  redemption  and  payment  of  any  warrant  or  war- 
rants, so  drawn  and  outstanding  in  favor  of  said  County 
of  Alturas,  then  interest  on  the  warrants  wliich  the  interest  on 
County  of  Custer  is  prepared  to  pay,  and  of  w-hich  no-  cease. 
tice  shall  be  given  as  above  required  shall  cease;  hut 
the  moneys  applicable  to  the  payment  of  sucii  desiiu^nated 
warrants  shall  not  be  used  in  the  payment  of  any  other 
of  such  warrants  for  one  year  after  notification,  and  a 
1*  ilnre  on  the  part  of  the  holders  to  present  the  same  for 
payment. 

»Sec.  17.  Tliis  act  sliall  take  and  be  in  efToct  on  and 
after  the  lirst  day  of  April,  in  the  year  one  thousand, 
eiijht  hundred  and  eifjhtv-one. 

Approved  January  8,  1881. 


CUSTER  AND  LEMHI  COUNTIES— REP- 

RESENTATION   AND   INDEBTED- 

NESS  APPORTIONED. 


ATV    ACT 

TO  PROVIDE  FOR  READJUSTING  AND  APPORTIONING  THE 
REPRESENTATION  TO  THE  HOUSES  OF  THE  LEGISLA- 
TIVE ASSEMBLY  FROM  THE  COUNTIES  OF  LEMHI  AND 
CUSTER,  AND  FOR  OTHER  PURPOSES. 

£e  it  enacted  by  the  Leg! slat  he  Assembly  of  the  TerrU 

to7*y  of  Idaho  ^  as  follows: 

Section  1.     That  at  the  sreneral  election  to  he  held  in 
the  year  1882,  and  thereafter  until. otherwise  provided  by 
hnv,  the  County  of  Lemhi  and    Custer  shall  elect  lointly  ^^^^^^"  ^ '^"* 
one  member  to  the  Council,  and  each  of  said  counties  si'v-  nn/i  rtJi.ic^cu.- 
erally  shall  elect  one  member  to  the  House  of  Represen- 
tiV  i  ves. 

Sicc.  2.     Tn  consideration  of    the   fjrant  of  Territory 
made  by  the  County  of  Lemhi  to  the  County  of  Custcr, 
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Castercounty 
to  paoipart  of 
dt'Dt  otLemhi 
county. 


Amount  of 
debt,  how  as- 
certained. 


under  and  by  virtue  of  the  proviPion  of  an  act  of  the 
Legislative  Assembly  of  Idaho  Territory,  entitled  an  **Act 
to  create  and  or«'anize  the  County  of  Cnster."  Approved 
Jan.  8, 1881,  the  County  ot  Custer  shall  be  liable  tor  and 
assume  and  pay  to  the  County  of  Lemhi  fifty  per  cent,  of 
the  indebtedness  of  said  County  of  Lemhi  at  the  time 
said  act  shall  take  effect 

Sec.  3.    The  amount  of  said  debt  of  Lemhi  County  to 
be  so  assumed  and  paid  by  Custer  County,  shall  be  as- 
certained  as  follows:    The  Auditor  of  Custer  County 
shall,  on  or  before  the  first  day  of  May,  A.  D.  1881.  as- 
certain from  the  reports  of  the   auditor  and  treasurer  of 
Lemhi  County,  or  if  such  report  be  not  complete,  or  be 
from  any  cause  unsatisfactory,  then  from  the  books  of  said 
auditor  and  treasurer,   the   total     amount    of   county 
\rarrants  of  said   Lemhi  County,  drawn   and  outstand- 
ing, and  shall  report  the  same  to  the   board  of  County 
Commissioners  of  Custer  County.     Therefrom,  the  total 
sum  of  such  indebtedness,  shall  be  deducted  the  amount 
of  cash  in  the  County  Treasury  of  the  net  indebtedness 
BO  ascertained,  the  County  of  Custer  shall  be   liable   for 
and  shall  pay  to  the  County  of  Lemhi  fifty  per  cent   op 
on   such   adjustment     The  auditor  of  Custer  County 
shall  thereupon  draw  his  warrant  in  sums  not  exceeding 
five  hundred  dollars  each,  payable  to   the  treasurer  of 
Lemhi  County,  and  not  transferable,  and  he  shall  deliver 
the  same  to  the  Treasurer  of  Lemhi  County,  which  said 
warrants  shall  draw  interest  at  the  rate  of  ten  per  cent 
per  annum. 

Sec.  4.  The  warrants  of  the  County  of  Custer,  which 
by  section  two  are  authorized  and  directed  to  be  issued 
in  favor  of  the  County  of  Lemhi,  shall  be  paid  out  of  the 
sinking  fund  of  said  County  of  Custer  in  the  order  of 
their  registry,  and  the  provisions  of  section  sixteen  of 
the  act  entitled  "An  Act  organizing  the  County  of  Cus- 
ter," approved  January  8,  1881,  shall  apply  to  all  war- 
rants drawn  under  and  by  virtue  of  the  provisions  of  this 
act  equally  with  those,  which  by  said  section  and  by  said 
act  are  directed  to  be  issued  and  paid  to  Alturas  County; 
Provided^  however,  that  the  treasurer  of  said  county 
shall  not  take  up  or  pay  any  w^arrauts  drawn  in  favor  of 
Lemhi  Count}'  under  and  by  virtue  of  the  provisions  of 
this  act,  until  all  warrants  in  favor  of  Alturas  County, 
and  the  interest  thereon,  has  been  paid. 

Seo.  5.  This  act  shall  take  effect  and  be  in  force  from 
a.nd  after  its  passage. 

Approved  February  10,  1881. 
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I^ROBATE  JUDGE  OF  CUSTER  COUNTY. 


JLN  ACT 

REGULATING  THE  SALARY  OF  THE  PROBATE  JUDGE  OP 

CUSTER  COUNTY. 

ii  enacted  by  the  Legislative  Assembly  of  the  I'errU 
tory  of  tdahoy  as  follows: 

SEcrriON  1.  The  Probate  Judge  of  Custer  county 
sliall  receive  a  salary  of  live  hundred  dollars  per  annum  salary oc 
to  be  paid  quarterly  out  of  the  general  fund  of  said 
county,  to  be  audited  and  allowed  as  other  claims  against 
said  county  are  audited  and  allowed.  And  in  addition 
to  Baid  salary  he  shall  receive  the  same  fees  as  Probate 
Judges  and  ex-oflicio  clerks  of  the  Probate  Court  are 
now  allowed  by  law. 

Sec.  2.     This  act  shall  be  in  force  and  take  effect  on 
and  alter  April  1,  1881. 

Approved  January  25,  1881. 


WARRANTS  IN  IDAHO  COUNTY. 


^JV    ACT 

TO  PROVroE  FOR  THE  PAYMENT  OF  CERTAIN  OUTSTAND- 
ING WARRANTS  AGAINST  THE  GENERAL  ROAD 
FUND  OF  IDAHO  COUNTY. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Terri- 
tory of  Idaho  ^  as  follows: 

Section  1.  The  board  of  County  Commissioners  of 
Idaho  County,  are  hereby  authorized,  empowered  and 
directed  to  levy  and  cause  to  be  collected  in  the  same 
manner  and  at  the  same  time,  as  are  other  per  capita 
taxes,  a  special  per  capita  tax  of  one  dollar  upon  each  Tax  for  road 
inhabitant  of  said  county  liable  to  pay  per  capita  taxes;  ^^^ 
the  proceeds  of  said  special  per  capita  tax  to  be  placed 
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by  the   conntj   treasurer  in  a  special  fund,  to  be   called 
the  special  road  fund. 

Aaditionaitax.  Skc.  2.  The  board  of  County  Commissioners  shall 
contiiiue  to  levy  and  cause  to  be  collected  said  special 
per  capita  tax  until  all  the  outstanding  warrants  again:>t 
the  road  fund  of  said  county  are  paid.  And  the  coun- 
ty treasurer  of  said  county  is  hereby  directed  to  pay 
sju'd  road  warrants,  in  the  order  in  which  tliey  were  is- 
sued, out  of  said   special  road  fund;   and  whenever  all 

rrymontof      of  Said  Outstanding  road  Warrants  are  paid,  the  board  of 

Wi.i.uuta.  County  Coniniissioiiers  sliall  no  lonorer  levv  or  cause  to 
be  collected  said  special  per  capita  tax,  and  it  is  hereby 
made  unlawtul  for  them  to  so  do.  And  u[)on  the  p:iy- 
ment  of  all  of  said  outstandinor  road  warrants,  the  trejtsn- 
rer  of  said  county  is  authorized  and  directed  to  pay  the 

nipposai  of sur- l)alance  reniaining  in  said  ''special  road  fund,"  if  any 
tiiere  be,  into  the  general  fund  of  said  county,  and 
thencefortli  shall  no  longer  keep  said  S[>ecial  road  fiind. 
Sec.  3.  All  acts  and  parts  of  acts  so  far  as  they  con- 
flict with  the  provisions  of  this  act,  shall  not  apply  to 
Idaho  County. 

Skc.  4.     This  act  to  take  eftect  and  be  in  force  from 
and  after  its  ])assage. 
.    Approved  January  28,  1881. 


PEOBATE  JUDGE  OF  IDAHO  COUNTY. 


A.IS    ACT 

REGULATING  THE  SALARY  AND  FEES  OF  THE  PROBATE 

JUDGE  OF  IDAHO  COUNTY. 

jBe  it  enacted  hy  the  Legidative  Assenibly  of  tlie  TerrU 

toi^  of  Idaho  ^  as  follows: 

Skction  1.     The  Probate  Judii^e  of  Idaho  County  sliall 

Salary.      "      receive  a  salary  of  throe  hundred  dollars  per  annum,  to 

be  ])aid  (piarterly  out  of  the  general  fund  of  said  county, 

to  l)e  audited  and  allowed  as  other  claims  against  said 

county  are  audited  and  allowed. 

b'KC.  2.     Nothing  in  this  act  shall  be  so  construed  as 

to  prohibit  the  Probate  Judge  of  said  county  from  re- 

Fcea.  ceiving  the  same  fees  as   Probate  Judge  and  ex  offic'i) 

clerk  of  the  I^rolmte  Court  as  are  received  bv  the  Pro- 

bate  Judges  of  other  counties  of  this  Territory. 
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Sex].  3.  AH  acts  and  parts  of  acts  in  conflict  with  this 
net,  so  far  as  relates  to  Idaho  County,  are  hereby  repealed. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  from 
and  alter  its  passage. 

Approved  February  1, 1881. 


RECOKDS  IN  LEMHI  COUNTY. 


AlTs  act. 

i.egaltztng  certain  records  in  lemhi  county. 

it  enacted  hy  the  Legislative  Assemhly  of  the  Terri- 
tory of  Idaho  J  as  follows: 

Section  1.  That  all  conveyances,  mortgages,  transfers, 
claims,  liens,  notices,  of  minin<r  locations,  and  instru- 
ments of  every  kind  or  nature  relating  to  real  or  personal 
property,  situated  at  the  time  of  such  record  within  those 
portions  of  Lemhi  and  Alturas  Counties  embraced  with- 
in the  territory  included  within  limits  of  the  County  of 
Custer,  and  recorde«l  in  the  County  of  Lemhi  prior  to 
the  taking  effect  of  the  act  entitled  "An  act  to  ci*eate 
and  organize  the  County  of  Custer,"  approved  January 
8,  1881,  are  hereby  legalized  and  declared  as  valid  to  allLeKaiijdng 
intents  and  purposes  as  if  the  same  had  been  duly  re- ^^'^'^^"^^ 
corded  in  the  proper  county. 

Sec.  2.     This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  1, 1881. 


COUNTY  COMMISSIONEES  OF  LEMHI 

COUNTY. 


TO  FILL  VACANCIES  IN  THE  BOARD  OF  COUNTY  COMMIS- 
SIONERS OF  LEMHI  COUNTY. 

£e  it  enacted  hy  the  Leahlative  Assemhly  of  the  Terri- 

toiy  of  Idaho <i  as  follows: 

Section  1.    That  J.  P.  Olouffh  and  David  McNutt 
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Apiiointment   are  hereby  appointed  members  of  the  board  of  Gonntv 

to^uyacan-    Commissioners  in  and  for  Lemhi  connty  to  fill  vacancies 

in   said  board,  caused   by  the  appointment  of  J.  8.   P. 

Bobinson  and  James  M.  Shoup  as  Connty  Oornmis- 

sioners  of  Cnster  connty. 

Seo.  3.    That  J.  P.  Clonffh  and  David  McNutt  shall, 

T^eoftMom- after  duly  qualifying,  enter  upon   the  duties  of  their 

office  on  the  1st  Monday  in  April,  1881,  and  continue  in 

office  until  the  1st  Monday  m  January,  1883,  or  until 

their  successors  are  elected  and  qualified. 

Sec.  3.   -This  act  shall  take  effect  and  be  in  force  fix>m 
and  after  the  1st  day  of  April,  A.  D,  1881. 
Approved  February  7,  1881. 


SALARY  OF  ASSESSOR  OF  NEZ  PERCE 

COUNTY. 


FIXING  THE  SALARY  OF  THE  ASSESSOR  OP  THE  COUUTT 

OF  NEZ  PERCE. 

J7tf  U  enacted  hy  the  LegUlative  Assembly  of  the  Terri- 
tory oj  idaho^  asfollotos: 

Section  1.  The  assessor  of  Nez  Perce  Connty  shall 
hereafter  be  entitled  to  and  receive  the  snm  of  seven 
hundred  and  fifty  dollars  per  annum,  for  all  services  re- 
qaired  by  law  to  be  rendered  or  performed  by  him  as 
assessor. 

Said  snm  to  be  paid  quarterly  out  of  the  general  fnnd 
of  said  connty,  as  other  claims  against  said  fund  are 
paid.  He  also  shall  have  in  addition  to  said  sum,  snch 
pay  and  compensation  as  is  allowed  by  law  for  assessing 
and  collecting  of  the  Territorial  portion  of  taxes. 

Seo.  2.  All  acts  in  conflict  with  this  act,  so  far  as  re- 
lates to  Nez  Perce  County,  are  hereby  repealed. 

Seo.  3.  This  act  shall  take  effect  and  De  in  force  from 
and  after  its  passaga 

Approved  December  SOth,  1880. 
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HaSPITAL  TAX  IN  NEZ  PERCE  COUNTY. 


AN    ACT 

TO  REPEAL  AN  ACT  ENTITLED  "  AN  ACT  AUTHORIZINO 
AND  DIRECTING  THE  COLLECTION  OP  HOSPITAL  TAX 
IN  NEZ  PERCE  COUNTY,"  APPROVED  JANUARY  9, 
1877,  AND  AN  ACT  AMENDATORY  THEREOF,  AP- 
PROVED  FEBRUARY  20,  1879. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Terri- 
tory of  Idaho  y  as  follows: 

Section   1.     An  act  entitled   "An  Act  authorizing  Act  repealed. 
and  diixjcting  the  collection  of  hospital  tax  in  Nez  Perce 
County,"   approved  January    9th,   1877,    and  an    act 
amendatory  thereof,  approved  February  20th,  1879,  are 
hereby  repealed. 

Sec.  2.    This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  December  28th,  1880. 


CLERK  OF  THE  BOARD  OF  COUNTY 
COMMISSIONERS  OF  NEZ  PERCE 

COUNTY. 


TO  REGULATE  THE  COMPENSATION  OF  THE  CLERK  OP 
THE  BOARD  OF  COUNTY  COMMISSIONERS  OF  NEZ 
PERCE  COUNTY. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  TerrU 

tory  of  Idaho  J  as  follows: 

Section  1.     The  clerk  of  the  board  of  County  Com- Salary  of 
missioners  of  Nez  Perce  County  shall  receive,  for  all  ser-  *^*®'^' 


852 


SALAKi::S   OF   OFFICERS   IN   ONEIDA   COUNTT. 


vices  as  clerk  of  the  board,  a  compensation  of  five  dol- 
lars for  each  and  every  day  actnallj  employed  as  snch 
clerk. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  4th,  1881. 


SALARIES  OF  OFFICERS  IN  ONEIDA 

COUNTY, 


Treasurer. 


Assessor. 


Auditor  and 
recorder. 


Sherlft 


FIXING  THE  SALARIES  OF  CERTAIN  OFFICERS  IN  ONEIDA 

COUNTT. 

Be  it  enacted  hy  the  Legislative  Assemhly  of  Idaho 

Territory^  a%  follows: 

Section  1.  The  County  Treasurer  of  Oneida  Conntj 
shall  receive  the  sum  of  two  hundred  dollars  per  an- 
num, payable  quarterly  out  of  the  county  treasury,  for 
all  services  to  be  by  him  rendered  to  and  for  Oneida 
County. 

Provided^  that  for  any  services  rendei'ed  the  Territory- 
he  shall  receive  such  lees  as  may  be  allowed  by  law. 

Seo.  2.  The  Assessor  of  Oneida  County  shall  receive 
the  sum  of  four  dollars  per  day  for  each  and  every  day 
employed;  Provided,  that  the  board  of  County  Com- 
missioners may  fix  the  number  of  days  not  to  exceed  one 
hundred  days;  Promded further^  that  he  shall  be  allowed 
five  per  centum  for  all  taxes  collected  for  county  pur- 
poses. 

Sec.  3.  That  the  Auditor  and  Recorder  of  Oneida 
County  shall  receive  the  sum  of  three  hundred  dollars 
per  annum  for  all  services  to  be  by  him  rendered  to 
and  for  said  County  of  Oueida,  payable  as  provided  for 
in  section  one  of  this  act. 

Sec.  4.  That  the  Sheriff  of  Oneida  shall  receive  for 
mileage  fees,  when  the  same  are  by  law  a  charge  against  the 
county,  fifteen  cents  per  mile  each  way,  and  any  other 
charge  for  mileage  otiier  than  provided  by  this  section 
shall  be  illegal  and  void. 

Sec.  5.     That  each  and  every  one  of  the  Commit- 
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sioners  of  Oneida  County  shall  receive  the  compensation  commte. 
of  four  dollars  per  day  for  each  and  every  day's  actual '°'^®"' 
attendance  upon  the  sessions  of  the  board,  and  shall 
also  receive  mileage  of  twenty  cents  per  mile  for 
each  mile  necessarily  traveled  in  going  to  and  returning 
from  the  county  seat  to  attend  regular  or  special  sessions 
I  of  the  board;  but  no  mileage  shall  be  received  for  at- 
!  tending  any  adjourned  sessions  nor  more  than  one  mileage 
to  each  member  for  any  regular  or  special  session  pay- 
able as  provided  for  in  section  one  of  this  act. 

Sec.  6.     The  probate  Judge  of  Oneida  County  shall  T^^^^ 
receive  a  salary  of  one  hundred  dollars  per  annum  to  be 

Said  quarterly  out  of  the  general  fund  of  said  county,  to 
e  audited  and  allowed  as  other  claims  against  said 
county  are  audited  and  allowed;  Provided^  that  nothing 
in  this  section  shall  be  so  construed  as  to  prohibit  the 
Probate  Judge  of  said  county  fn)ni  receiving  the  same 
fees  as  Probate  Judge  and  ex-officio  clerk  of  the  Probate 
Conrt,  as  are  received  by  the  Probate  Judges  of  other 
counties  of  this  Territory. 

Sec.  7.  All  acts  and  parts  of  acts  in  conflict  with  this 
act,  shall  not  apply  to  Oneida  County. 

Sec.  8.  This  act  to  take  effect  and  be  in  force  from 
and  after  its  passaire. 

Approved  January  15,  1881. 


ONEIDA  COUNTY  — SALARIES  OF  CER- 
TAIN OFFICERS. 


TO  AMEND  "AN  ACT  FIXING  THE  SALARIES  OP  CER- 
TAIN  OFFICERS  IN  ONEIDA  COUNTY,"  APPROVED 
JANUARY   15,    1881. 

Be  it  enacted  hy  the  Legislative  Assemhly  of  the  Terri- 
tory of  idahOy  as  follows: 

Section  1.     That  the  Treasurer  of  said  county  shall  treasurer. 
receive  an  annual  salary  of  three  hundred  dollars,  paya- 
ble quarterly  out  of  the  treasury  of  said  county,  and 
shall  receive  no  other  compensation  from  said  county. 

Sec.  2.     TLat  the  Probate  Judge  of  said  county  shall  P«>bato  judge. 
23 
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receive  an  annual  salary  of  one  Imndred  and  Afty  dol- 
lars, payable    quarterly   out   of  the    treasury  of    said 
county;  and  shall  receive  no  other  compensation   from 
!  said  county. 

A.nditor.  Sec.  3.     That  the  Auditor  of  said  county  shall   re- 

ceive an  annual  salary  of  three  hundred  and  fifty  dollars, 
payable  quarterly  out  of  the  treasury  of  said  county;  and 
shall  receive  no  other  compensation  from  said  county, 
roonty  COTD-  Sbc.  4.  That  each  and  every  one  of  the  Commission- 
ers of  said  county  shall  receive  the  sum  of  six  dollars 
per  diem  for  each  and  every  day  in  attendance  upon  the 
regular  session  of  said  Commissioners,  and  in  travelling 
to  and  from  the  county  seat  to  attend  such  sessions,  and 
in  addition  thereto  mileage  at  twenty  cents  per  mile  for 
each  and  every  mile  actually  travelled:  and  they  shall 
receive  no  other  compensation  from  said  county. 

Sec.  5.     This  act  suall  not  be  construed  as  in  any  way 

Ck)iMtruction  of  altering  or  repealing  the  acts  of  the  Legislative  Assem- 

*^  bly  allowing  any  of  foregoing  officers  fees  for  performing 

services  required  of  them   in  relation  to  the  Territorial 

revenue. 

Sec.  6.    This  act  to  take  effect  from  and  after  its  pas- 
sage. 

Sec.  7.    All  acts  and  parts  of  acts  in  conflict  herewith 
are  hereby  repealed. 

Approved  February  10,  1881. 


STALLIONS  IN  ONEIDA  COUNTY. 


AN    ACT 

TO  PREVENT  STALLIONS  FROM  RUNNING  AT  LARGE  IN 

ONEIDA  COUNTY. 

Jie  it  eiiacted  hy  the  Legislative  Assembly  of  the  Terri- 
tory of  idahoy  as  follows: 

uniawftii  for        SECTION  1.     From  and  after  thep«issage  of  this  act,  it 
S*ia^  ^  ^^^  ^^^  "ot  be  lawful  for  the  owner  or  owners  of  stallions 

over  the  age  of   one  year,  to  allow  the  same  to  run  at 

large  in  the  County  of  Oneida.   * 

Sec.  2     If  any  owner,  or  owners,  or  the  agent  of  such 

owner  or  owners,  shall  permit  any  animal  as  aforesaid^ 

contrary  to  the  first  section  of  this  act,  to  run  at  large,  it 
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shall  b3  lawful   for  the  person  injured  thereby  to  bring 
suit  before  any  justice  of  the  peace  in  the  proper  town-LtftbiiUy  to. 
ship,  against  the   person   or  persons  so  offending,  who,  "^^ 
upon  conviction,  snail  be  finea  in  any  sum  not  less  than 
twenty  dollars,  nor  more  than  one  hundred  dollars,  to  be 
collected  as  fines  are  now  collected  by  law. 

Sec.  3.     Should  anv  such  animal  as  aforesaid,  be  found 
trespassing  upon  lands  or  possessory  claims  of  another,  stallions trw- 
the  person  owning  the  land  or  possessory  claim  may  take  ^'****^"^* 
up  and  safely  keep  sucli  animal,  and  when  so  doing  sliall 
give  the  owner  or  owners  thereof  live  days  notice  that  Notice  to 
such  an  animal  is  iu  his   or  their  possession;  and  if,  at^^"*^'' 
the  expiration   of  the  af<  resaid  time,  the  owner  or  own- 
ers shall  neglect  or  refuse   to  remove  such  animal  and 
pay  for  all   reasonable  costs  of  keeping  the  same,  then 
tlie  owner  or  owners  of  the  land  or  possessory  claim  may 
cause   such  animal  to  be  emasculated;  Provided^  how- ^mBficu\ta\om 
ever,  that  the  emasculation  of  such  animal  shall  not  re- ^^*^^"^"*' 
lease  the  owner  or  owners  thereof  from  the  penalty  im- 
posed by  section  two  of  this  act. 

Sec.  4.     Should  the  owner  or  owners  of  such  animal 
be  unkown,  then  in  that  case  it  shall  be  the  duty  of  the 
person  in  whose  possession  the  animal  may  be,  to  forth- 
with give  notice,  with  the  description  of  the  animal,  itsNoUca 
marks  or  brands,  in  some  newspaper,  if  one  Ixj  published 
in  the  county,  and  if  no  newspaper  be  published  in  said 
county,  then  by  three  written  or  printed  notices  put  up 
in  the  most  public  places  in  the  county,  for  at    least 
three  weeks,  calling  upon  the  owner  or  owners,  to  come 
forward  and  claim  the  property;  and,  if  at  the  expiration 
of  one  month  thereafter,  no  such  owner  or  owners  shall 
appear,  then  it  shall  be  the  duty  of  such  person  having 
possession  of  such  animal  to  deliver   the  same  to  tlie 
constable  of   the  township,  whose  duty  it  shall  l)e  to 
publicly  dispose  of  the  same  to  the  highest  bidder  f^r ^^j^ .   ^^^^^ 
cash  in  hand,  and,  after  paying  all  expenses  necessary  tie. 
connected  with  such  animal,  to  pay  the  remainder  into  p^^.ggjgQj 
the  county  treasury  to  be  applied  to  the  common  school  «»io- 
fund  of  said  county;  Provided  however,  that  should  the 
owner  make  claim  to  such  property  previous  to  sale  being 
made,  nothing  in  this  act  shall  be  so  construed,  as  to  ex- 
empt him  from  all  expenses  incurred,  or  from  penalties 
imposed  thereon. 

Sec.  5.  All  acts,  and  parts  of  acts,  so  far  as  the}'  con- 
flict with  the  provisions  of  this  act,  shall  have  no  force 
nor  effect  iu  Oneida  (Jounty. 
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Sec.  6.    Tiiis  act  to  take  effect,  and  be  in  force,  from 
and  after  its  passage. 
Approved  i'ebruarjr  7th,  1881. 


OWYHEE    COUNTY— PROBATE    JUDGE. 


REGULATING  THE  SALARY  AND  FEES  OF  THE  PROBATE 

JUDGE  OF  OWYHEE  COUNTY. 

JBe  it  enacted  hy  the  Legislative  Assembly  of  the  Terri- 
tory of  Idaho  y  as  follows: 

Section  1.  The  Probate  Jndge  of  the  County  of 
Owyhee,  in  addition  to  the  fees  allowed  by  law,  shall 
Salary.  receive  a  salary  of  five  hundred  dollars  per  annum,  to  be 

paid  quarterly,  ont  of  the  "current  expense  and  re- 
demption fund  "  of  said  county,  to  be  audited  and  allowed 
as  other  claims  against  said  County  are  audited  and 
allowed. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passa<;e. 

Approved  January  29,  1881. 


OWYHEE  COUNTY  — REVENUES. 


TO  CONTINUE  IN  FORCE  CERTAIN  PROVISIONS  OF  AN  ACT, 
ENTITLED  AN  ACT,  REGULATING  SALARIES  AND 
FEES,  AND  THE  COLLECTION  AND  DISBURSEMENT 
OF  REVENUES  IN  OWYHEE  COUNTY,  APPROVED 
JANUARY  9,  1877. 

Be  it  enacted  hy  the  Legislative  AssemMy  of  the  Ter- 
ritory oj  Idaho ^  as  follows: 

SECfiON  1.     The  Assessor  of  Owyhee  County  shall 
continue  to  be  the  collector  of  all  Territorial,  county 
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and  miscellaneous  licenses  in  said  county:  and   section  couertkn of 
ive  of  said  act,  and  all  provisions  oi  said  act  not  in  con-  owyheo 
flict  with  tlie  amend  men ts  to  the  general  revenue  law,  *^^""^*- 

I  massed  at  the  present  session  of  the  le^^islative  assem- 
>Iy,  shall  not  be  affected  by  said  amendment. 

Sec.  2.    This  act  shall  take  effect  from  and  after  its 
passage. 

Approved  February  10,  1881. 


SHOSHONEE  COUNTY— PROBATE 

JUDGE. 


AN  ACT 

REGULATING  THE  SALARY  AND  FEES  OP  THE  PROBATE 

JUDGE  OF  SHOSHONEE  COUNTY 

He  it  enacted  hy  the  Legielative  Asaemhly  of  the  Terri^ 

tory  oj  Idaho^  aefolLowe: 

Section  1.     The  Probate  Jndge  of  Shoshonee  County 
shall  receive  a  salary  of  two  hundred  dollars  per  annum,  g^ 
to  be  paid  auarterlv  out  of  the  general  fund  of  said 
county;   to   oe  audited   and   allowed    as  other  claims 
against  said  county  are  audited  and  allowed. 

Sec.  2.     Nothing  in  this  act  shall  be  so  construed  as 
to  prohibit    the  Probate  Judge  of  said  county,  from 
receiving  the  same  fees  as  Probate  Judge  and  ex-oflScio  ^qc^ 
clerk  of  the  Probate  Court,  as  are  received  by  the  Pro- 
bate Judges  of  other  counties  of  this  Territory. 

Sec.  3.     All  acts  and  parts  of  acts,  so  far  as  they  con* 
flict  with  the  provision  of  this  act,  are  hereby  repealed. 

Sec.  4.     This  act  shall  take  eflect  and  be  iu  force,  from 
and  atler  its  passage. 

Approved  January  10,  1881. 
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8H0SH0NEE    COUNTY— TRANSFER    OF 

FUNDS. 


Trannfi»r  fiom 
§chn  *\  to  geu- 
eral  fuud. 


TO  AUTHORIZE  THE  TRANSFER  OF  CERTAIN  MONEYS  TO 
THE  GENERAL  FUND  IN  SHOSHONEE  COUNTY,  AND  TO 
CANCEL  THE  INDEBTEDNESS  OF  SAID  FUND  TO  THE 
SCHOOL  FUND  OF  SAID  COUNTY. 

He  it  enacted  hy  the  LeqUlative  Assembly  of  the  Terri- 

tot'y  of  Idaho  J  as  follows: 

Section  1.  All  moneys  heretofore  transferred  from 
tliB  school  fnnd  to  the  general  fund  of  Shoshonee 
County,  under  authority  of  an  act  entitled  "An  act  en- 
titled an  act  to  lec;alize  certain  proceedings  of  the  board 
of  Commissioners  of  Shoshonee  County,  approved  De- 
cember 27th,  1866,  and  the  interest  thereon,  be  and  the 
same  are  hereby  constituted  a  part  of  the  general  fund 
of  said  county;  and  all  indebtedness  of  said  general 
fund  to  said  school  fund  for  or  on  account  of  said  mon- 
eys or  interest,  and  all  obligation  to  return  the  same  to 
said  school  fund  is  hereby  canceled." 

Sec.  2.  An  act  entitled  "An  act  to  create  a  sinking 
fund,  and  to  provide  for  the  payment  of  certain  moneys 
due  to  the  school  fund  from  the  general  fund  of  the 
county  of  Shoshonea"  approved  January  4th,  1877,  be 
and  the  same  is  hereby  repealed,  and  said  sinking  fund 
Transfer  from,  is  hereby  transferred  to  the  general  fund.  • 

Sec.  3.  This  act  shall  take  effect,  and  be  in  force, 
from  and  after  its  passage. 

Approved  January  8th,  1881. 


Milking  fiind, 
repeal  oL 
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CONTINGENT    FUND    IN    SHOSHONEE 

CX)UNTY. 


TO  CREATE  A  CONTINGENT  FUND  IN  SHOSHONEE  COUNTY. 

JBe  it  enacted  by  the  Legislative  Assembly  of  the  Terri- 

t&i'y  of  Idaho  as  follows: 

Section  1.    That  five  per  cent,  of  all  moneys  in  the 
general  fund  in  the  treasury  of  Shoshonee  County  shall 
constitute  a  contingent  fund,  subject  to  the  order  of  the 
County  Commissioners,  to  defray  the  expenses  of  print- For  printing, 
ing,  the  purchase  of  books,  stationery,  fuel,  and  all  other  *^'*^'^**^' ^'^ 
contingent  expenses  of  said  county. 

Sec  2.     That  the  remainder  of  said  contingent  fund  surplus 
(if  there  be  any),  at  the  close  of  each  year,  be  transferred 
by  said  Commissioners   to   the  general   fund  of   said 
county. 

Sec.  3.    Tliis  act  shall  take  effect  and  in  force  from 
and  after  its  passage. 

Approved  January  8th,  1881. 


BUTCHERS  IN  SHOSHONEE  COUNTY. 


REQUIRING  BUTCHERS  AND  DEALERS  IN  FRESH  MEAT  IN 
SHOSHONEE  COUNTY  TO  PAT  A  LICENSE. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Terri' 

tory  of  Idahoy  as  follows: 

Section  1.     That  all  butchers  and  dealers  in   fresh  Liconse. 
beef,  pork,  or  mutton,  in  Shoshonee  county,  shall  pay  a 
license  of  forty-live  dollars  quarterly  in  advance,  to  be 
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collected  as  all  other  licenses  are  collected  in  said  conntj- 
Disposal  of  Sec.  2.     One-fit'th  of  all  moneys  so  collected  shall  g 

SSe2!^        into  the  Territorial  treasury;  the  remaining  foiir-fiftl 

shall  go  to  the  general  fund  of  said  county. 

vtoiatwnof         ^^^  ^'     "^"7  pcrson  or  persons  violating  the  provis- 
provbionsof    ions  of  scction  1  of  this  act,  shall  be  deemed  guilty  of  a 
misdemeanor;  and  on  conviction  thereof  before  any  court 
of  competent  jurisdiction,  shall  be  iined  in  any  sum  not 
less  than  twenty-five,  nor  more  than  fifty,  dollars  for 
each  ofl^ense,  together  with  costs  of  suit.     Justices  of  the 
Peace  shall  have  jurisdiction  in  any  case  arisingr  from 
Fin»coi-    —  the  violation  of  the  provisions  of  tliis  act.      All  fines  so 
"""  collected  shall  go  to  the  school   fund  of  said   county; 

Providedy  however,  that  this  act  shall  not  apply  to  any 
persons  butchering  and  selling  meat  from  animals  of 
their  own  raising. 

Skc.  4.  All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act,  shall  not  apply  to  Shoshouee 
County. 

Sec.  5.  This  act  to  take  efiect.  and  be  in  force  from 
and  after  its  passage. 

Approved  February  9th,  1881. 


leoied. 


SbcrlOl 


Auditor. 


SHERIFF  AND  AUDITOR  OF  WASHING- 
TON COUNTY. 


AN    ACT 

FIXING  THE  SALARY  OF  THE  SHERIFF  AND  AUDITOR  OF 

WASHINGTON  COUNTY. 

Be  it  enacted  hy  the  Legislative  Assembly  oftlie  Terri- 
tory qfJdahOy  as  follows: 

Section  1.  The  Sheriff  of  Washington  County  shall 
receive  a  salary  of  one  Imndred  and  fifty  dollars  per  an- 
num, to  be  paid  quarterly  out  of  the  county  treasury, 
for  all  services  to  be  by  him   rendered  for  said  county. 

Sec.  2.  The  county  auditor  of  Washington  County 
shall  receive  the  sum  of  three  hundred  dollars,  payable 
quarterly  out  of  the  county  treasury,  for  all  services 
to  be  by  him  performed  for  said  county  as  auditor  and 
Clerk  of  the  Board  of  County  Commissioners;  Provided^ 
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that  for  any  services  rendered  the  Territory  he  shall  re- 
ceive such  fees  as  may  be  allowed  by  law. 

Sec.  3.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  1,  1881. 


SALARY  OF  OFFICERS   OF   WASHING- 

TON  COUNTY. 


AN   ACT 

REGULATING  THE   SALARY  OF    CERTAIN  OFFICERS   OP 

WASHINGTON    COUNTY. 

He  it  enacted  hy  the  Leaislative  Assemhly  of  the  Terri- 

tory  of  Idaho  y  as  follows: 

Section  1.  The  Connty  Treasurer  of  "Washington  county  trca- 
County  shall  receive  the  sum  of  one  hundred  and  lifty  "^''^'* 
dollars  per  annum,  payable  quarter  yearly  out  of  the 
county  treasury,  in  lieu  of  the  fees  now  provided  by 
law  for  all  services  to  be  rendered  or  performed  by  him 
for  said  county;  Provided^  that  for  any  services  rendered 
the  Territory  he  shall  receiv^  such  fees  as  may  be  allowed 
by  law. 

Sec.  2.  Tlie  Probate  Judge  of  Washington  County  Probate  judge, 
shall  have  and  be  paid  a  salary  of  one  hundred  dollars 
per  annum,  to  be  paid  quarterly  out  of  the  current   ex- 
pense and  redemption  fund  of  said  county,  in  addition 
to  the  fees  as  is  now  provided  by  law. 

Sec  3.  The  Assessor  and  Tax  Collector  of  Washing-  Asaessorand 
ton  County  shall  receive  the  sum  of  one  hundred  ^nd^**^^^^'* 
twenty-five  dollars  per  annum;  Provided^  that  he  shall 
be  allowed  twenty-five  days  for  assessing  the  county,  and, 
Provided  further:  that  he  shall  receive  five  dollars  per 
day  for  his  services,  and.  Provided  aho:  That  he  shall 
receive  no  other  compensation  other  than  that  provided 
for  by  the  Territory. 

Sec.  4.     All  acts  and  parts  of  acts,  so  far  as  they  con- 
flict with  the  provisions  of  this  act,  are  hereby  repealed. 

Sec.  5.     This  act  shall  take  effect  and  be  in  force  from 
and  after  the  date  of  its  passage. 

Approved  January  8,  1881. 
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FENCES  AND  TRESPASSES  IN  CERTAIN 

COUNTIES. 


TO  AMEND  AN  ACT  ENTITLED  "  AN  ACT  RELATINa  TO 
FENCES  AND  TRESPASSES  IN  THE  COUNTIES  OP 
NEZ  PERCE,  ONEIDA  AND  IDAHO. 

Ss  it  enacted  by  the  LegulMive  Assembly  of  the  Terri- 
tory of  Idahoj  as  follows: 

Section  1.    That  Section  2  of  said  act,be  amended  so  as 
Ftnreofpwts  ^  ^'^*^^  *^  follows:    Sec.  2.     A  fence  consisting  of  posts 
•udboarJST     not  more  than  nine  feet  apart,  with  four  six  inch  boards 
or  three  eight  inch  boards,  laid  across  from  ]>ost  to  post, 
or  if  poles  less  than  two  and  one-half  inches  in  diameter 
at  the  small  end  be  nsed  instead  of  boards,  six  of  such 
poles  shall  be  used,   one  above  another,  and  the  posts 
shall  not  be  more  than  nine  feet  apart;  and  it  is^r^A^ 
Fence  of  posts  provided^  that  if  poles  be  used  in  constructing  fences, 
and  poles.       ^^^  g^ud  onc-half  inches  or  more  in  diameter  at  the  small 
end,  then   the  posts  may  be  twelve  feet  apart^  but  no 
more;  and  four  of  such  poles  shall  be  a  sufficient  num- 
ber for  such  lawful  fence:  and  provided  further^  that  if 
poles  four  inches  or  more  in  diameter  at  the  small  end 
be  used,  then  the  posts  to  which  the  said  poles  are  fast- 
ened may  be  sixteen  feet  apart,  but  no  more;  Provided^ 
liowever,  that  in  all  cases  the  said  posts  shall  be  firmly 
set  in  the  ground  and  may  be  either  single  or  double: 
neipht  of  law-  and  provided^  furtlier^  that  in  all  cases  a  lawful  fence  shall 
All  icuco.        ^^  j^j.  j^j^gj.  f^^^j.  j«g^|.  ^j^  J  one-half  high,  and  the  space  1x5- 

twcen  the  ground  and  the  first  board  or  pole  in  all  the 
above  described  fences,  shall  not  be  wider  than  one  foot, 
and  all  spaces  between  tiie  boards  or  poles  shall  be  as  nearly 
as  may  be,  equally  divided.  And  it  {^further  provided^ 
that  in  case  a  fence  is  built  of  posts  and  barbed  or  other 
wire  fence,  wire-,  the  posts  may  be  twenty  feet  apart,  but  no  more, 
and  there  shall  be  used  in  the  construction  of  such  wire 
fetice  three  wires,  one  above  another,  together  with  one 
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board,  heavy  pole,  or  block  wire;   said  board, 
block  wire  to  be  placed  at  the  top  of  such  fonct% 
r  less  than  four  feet  and  one-lmlf  from  the  ground; 
i  space  between  the  ground  and  the  lower  wire  of 
nee  shall  not  be  more  than  eighteen,  inches,  and  all 
•uces  above  shall  be  as  nearly  as  may  be,  equally 
d;  Provided^  furthery   that  all  fences  consisting 
ne  or  other  materials,  and  all  fences  of  any  descrip- other  fonc^ 
^vhatsoever,  brooks,  sloughs,  hedges  or  other  obstruc- 
,  which   shall  appear  from  eviaence  to  be  equal  to 
^-  bove  described   fences  for  the  purpose  of  turning 
:,  together  with  all  fences  lierein  described,  shall  be, 
the  same  are  hereby  declared  to  be  lawful  fences. 
':c.  2.     This  act  shall  apply  to  Oneida  County  only,  AppUcnticnof 

all  acts  and  parts  of  acts  in  conflict  with  this  act,***^ 
i\  not  apply  to  said  Oneida  County. 
)EC.  3.     This  act  to  take  effect  and  be  in  force  from 
i  after  its  passage. 
Approved  February  7th,  1881. 


iOISE  CITY   CHAKTER  — AMENDMENT 

TO. 


TO  ATTEND  AN  ACT  ENTITLED  "  AN  ACT  TO  INCORPO- 
RATE  BOISE  CITY,  IN  ADA  COUNTY/'  APPROVED 
JANUARY  11,  1866. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Ter^ 

ritory  of  Idaho ^  asjolloxos: 

Section  1.     Section  three  of  said  act  is  amended  to 
read  as  follows:     Section  3.     For  the  government  of  said  , 
city  there  shall  be  elected  biennially  a  mayor,  a  common  oflBcewnnd 
council,  consisting  of  five  members,  a  collector,  a  treas- ^^^  *^^"*"- 
nrer,  and  a  justice  of  the  peace  for  said  city.     And  the 
uiaj'or  and  common  council  shall  appoint  an  attorney, 
a  city  marshal,  a  road  supervisor,  and  such  other  offi- 
cers as  they  shall  think  necessary,  and  shall  define  their 
duties  and  fix  their  compensation,  and  may  remove  them 
from  office  for  any  cause  in  their  judgment  sufficient. 
The  mayor  and  common  council  shall  receive  no  com- 
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8aoie. 


Election 


EliglbUlty. 


Election,  how 
couducUsd. 


Canvafis  of  ic> 
turns. 


Who  may  chal- 
hinge  vutes. 


Oath. 


ren*«lty  for 
takingfuLse 
oath. 


Authority  of 
councU. 


Taxes. 


Licenses. 


pensation.  Tbe  mayor  Bhall  preside  at  all  meetings  of 
the  council,  and  shall  have  the  casting  vote  in  case  of  a 
tie  vote  upon  the  election  of  ofiicers,  or  upon  any  other 
question;  all  ordinances  shall  be  presented  to  him,  and 
if  he  approve  he  shall  sign  the  same,  but  if  he  do  not 
approve,  he  sliall  return  the  same  with  his  objections  to 
the  council,  or  file  the  same  with  the  city  clerk,  within 
three  days,  after  which  the  same  shall  not  become  a  law 
unless  passed  by  an  affirmative  vote  of  four  members  of 
the  council. 

Sec.  2.  Section  four  of  said  act  is  amended  so  as  to 
read  as  follows:  Section  4.  An  election  for  all  citv  offi- 
cers  required  by  this  act  to  be  elected,  shall  be  held  on 
the  second  Monday  of  July,  1881,  and  biennially  there- 
after. No  person  is  eligible  to  any  office  or  qualified  to 
vote  at  any  election  under  this  act,  who,  at  the  time  of 
his  election  or  appointment,  or  at  the  time  of  such  elec- 
tion, is  not  a  qualified  elector  of  Ada  county,  and  who 
has  not  resided  in  said  city  for  the  three  months  next 
preceding  his  election  or  appointment,  or  the  day  of  such 
city  election.  City  elections  shall  be  conducted,  as  near 
as  may  be,  in  the  same  manner  as  county  elections.  The 
polls  shall  be  opened  at  nine  o'clock  in  the  forenoon,  and 
shall  continue  open  until  six  o'clock  of  the  same  day 
without  closing,  and  returns  of  the  election  shall  be 
made  within  two  days  thereafter  to  the  city  clerk,  who 
shall  open  and  canvass  the  same  in  the  presence  of  the 
mayor  and  common  council,  who  shall  declare  the  re- 
sult 

Any  qualified  elector  of  said  city  may  challenge  the 
vote  of  any  person  oflfering  to  vote  at  any  city  election, 
and  any  vote  so  challenged  shall  not  be  received  unless 
the  person  offering  the  same  shall  make  oath  or  affirma- 
tion to  his  qualifications  as  aforesaid,  which  oath  or  af- 
firmation shall  at  his  request  be  administered  to  hini  by 
one  of  the  judges  of  election;  and  any  person  who  shall 
corruptly  and  falsely  take  such  oath  or  affirmation  shall 
be  guilty  of,  and  upon  conviction  thereof  shall  suffer  the 
pains  and  penalty  of  perjury. 

Seo.  3.  Section  five  of  said  act  is  amended  to  read 
as  follows:  Section  5.  The  mayor  and  common  coun- 
cil shall  have  full  power  and  authority  within  Boise  City: 

1.  To  assess,  levy  and  collect  taxes  for  general  mu- 
nicipal purposes,  not  to  exceed  one-half  of  one  per  cen- 
tum per  annum  upon  all  property,  both  real  and  personal, 
which  is  taxable  by  law  for  Territorial  or  county  purj>o?es; 

2.  To  license,  tax  and  regulate  auctioneers,  taverns. 
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liawkers,  peddlers,  pawnbrokers,  Chinese  wash-houses,  same.  - 
and  all  offensive  or  noxions  trades  or  occupations; 

3.  To  license,  tax  and  regulate  hacks,  cabs,  hackneys, 
carriages,  wascons,  carts,  drays,  or  other  vehicles,  and  to 
lix  the  rates  thereof; 

4.  To  regulate  and  restrain,  and  in  their  discretion, 
npon  special  application,  to  license  and  tax  the  sale  of 
liquors  in  less  quantities  than  one  quart,  bar  rooms, 
liqnor  saloons,  drinking  shops,  theatrical  and  other  exhi- 
bitions, shows,  public  amusements,  billiard  tables,  bowl- 
ing alleys,  gaming  and  gambling  houses,  and  to  require 
bonds  with  sureties  from  the  proprietors  of  the  same, 
conditioned  not  to  keep,  allow  or  permit  disorderly 
house;  and  to  cancel  and  revoke  every  such  license,  in 
their  discretion ;  Provided^  That  no  territorial  or  county 
lice.nse  shall  authorize  any  pe]*6on  to  engage  in  or  con- 
duct any  business  or  thing  in  this  or  the  two  proceeding 
subdivisions  enumerated,  within  said  Boise  City,  unless 
a  license  is  first  obtained  from  said  city  council,  and  the 
council  may  provide  a  penalty  therefor; 

5.  To  suppress  bawdy  houses,  and  houses  of  ill  fame  Houses  of  in- 
in  said  city,  or  in  any  part  thereof,  and  to  provide  by  ■*°^®* 
ordinance  the  punishment  of  any  person  or  persons,  who 

shall  open,  set  up,  or  keep  the  same,  or  who  shall  reside 
in,  frequent  or  visit  the  same. 

6.  To  suppress  opium  dens,  and  any  house  or  place opium 
kept  or  used  as  a  resort  for  the  purpose  of  smoking  opium, 
and  to  provide  by  ordinance  for  the  punishment  of  any 
person  or  persons  who  shall  set  up,  open,  or  cause  to  be 
opened,  or  keep  any  house  or  place  as  a  resort  for  tho 
purpose  of  smoking  opium,  or  who  shall  sell,  vend,  or 
give  away  opium  lor  the  purpose  of  being  smoked  up^ 

the  premises,  or  who  shall  bargain  for,  buy,  take  or  ac- 
cept any  opium  in  any  house  or  place  to  be  smoked  upon 
the  premises,  or  who  shall  be  found  in  any  house  or  place 
kept  or  used  as  a  resort  for  the  purpose  of  smoking 
opium,  or  who  shall  smoke  opium  in  any  house  not  the 
dwelling  house  of  such  person  or  persons. 

7.  To  make  regulations  to  prevent  the  introduction 

of  contagious  diseases  in  the  city:  to  remove  persons  contagiotM 
affected  with  fiich  diseases  therefrom,  to  suitable  hospit-^^***^ 
als  provided  by  the  city  for  that  purpose:  to  secure  the 
pn)tection  of  person^  and  property  therein,  and  to  pro- 
vide for  the  health,  cleanliness,  ornament,  peace  and 

good  order  of  the  city.  Nuisances. 

8.  To  prevent  and  remove  nuisances. 

9.  To  provide  the  city  with  good  and   whole^me 


»  y 
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Lighting 
sfcroeta. 


Vagmnts  and 
paupen. 

Firaa. 


FlieUmita. 


Fire  depart- 
ment 


Police. 


Waterworks,  water,  and  for  the  erection  or  constrnction  of  snch  water 
works  and  reservoirs  within  or  witliout  the  limits  of  the 
city,  as  may  be  necessary  or  convenient  therefor; 

10.  To  provide  for  li^htinji^  the  streets,  and  furnish- 
ing the  city  with  ^as  or  other  light,  and  for  the  erection 
or  construction  of  such  works  as  may  be  necessary  or 
convenient  therefore. 

11.  To  provide  for  the  support,  restraint  and  employ- 
ments of  vagrants  and  paupers. 

12.  To  provide  for  the  prevention  and  extinguish- 
ment of  fires  and  the  preservation  of  property  endan- 
gered thereby;  to  establish,  alter  and  change  fire  limits 
and  regulate  the  erection  of  buildings  and  improvements 
within  such  fire  limits,  and  the  materials  to  be  used 
therefor,  to  control  and  regulate  the  fire  department,  and 
provide  by  ordinance  for  the  officers  thereof,  and  the 
election  of  such  officers  by  the  members  of  such  fire  de- 
partment or  otherwise,  and  to  define  the  duties  of  such 
officers,  and  to  remove  them  from  office  for  good  cause 
shown. 

13.  To  determine  and  regulate,  the  number  of  day 
and  night  police,  or  either  of  them:  to  provide  for  pay- 
ing the  same,  and  to  regulate  and  fix  tne  compensation 
of  the  policemen,  the  keeper  of  the  city  prison,  and  of 
the  house  of  correction: 

14.  To  provide  for  the  prevention  and  removal  of  all 
obstructions  from  the  streets,  cross  and  sidewalks,  and 
for  the  cleaning  and  repairing  of  the  same. 

15.  To  establish  a  public  Pound,  and  to  restrain  and 
ni'ng'^RUarge  of  regulate  the  running  at  large  of  cattle,  horses,  swine, 
animals.          ehecp,  dogs,  and  other  animals,  within  the  limits  of  the 

corporation;  and  to  authorize  and  regulate,  by  ordinance, 
distraining,  impounding,  and  sale  of  the  same,  for  the 
penalty  imposed  and  the  costs  of  the  proceedings;  and 
to  authorize  the  destruction  of  dogs,  when  at  large  con- 
trary to  any  prohibition  of  any  such  ordinance. 

16.  To  provide  for  the  establishment  of  market- 
houses  and  places,  and  to  regulate  the  location  and  man- 
agement of  market-houses,  places,  and  slaughter-houses. 

17.  To  provide  for  the  erection  of  a  city  jail,  house 
of  correction,  and  workhouse,  and  the  government  and 
management  of  the  same. 

18.  To  regulate  the  st<>rage  and  sale  of  gunpowder, 
or  other  combustible  material,  and  to  prevent,  by  all 
possible  and  proper  means,  danger  or  risk  of  injury  or 
damage  by  fire  arising  from  carelessness,  negligence,  or 
otherwise. 


Streeti. 


Pabllc  ponnd 
and  the  run 


Markctn  and 

nlauj^hter- 

lioiises. 


Jail,  honne  of 
irorrcction  and 
work  house. 


Combustibles. 
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19.  To  restrain  and  pnnisli  any  disturbance,  or  any  Disturbances. 
unlawful  or  indecent  practice. 

20.  To  establish  and  reo^ulate  the  fees  and  compensa-  J^JJf P?^*Jf*°" 
tion  of  all  officers  of  this  municipal  corporation,  except  ouiccra. 
when  otherwise  provided. 

21.  To  provide  for  the  pnnisliment  of  a  violation  of  ^*yjJ[^'SJ^^*f^ 
any  ordinance  of  the  city,  by  fine  or  imprison lueiit,  notiorvioiutiwuof 
exceeding  one  hundred  dollars,  or  twenty  days,  or  botli,*^"^^"*"^*^ 

or  by  a  forfeiture  or  penalty  not  exceeding  one  hundred 
dollars,  and  for  working  any  person  sentenced  to  such 
imprisonment  upon  the  street  or  public  squares  during 
the  term  thereof. 

22.  To  levy  and  collect  a  special  tax  of  not  exceeding  Mav  levy  epo- 
one  per  centum  per  annum,  upon  all  the  property  as-^^  ^^ 
sessed  by  authority  of  the  first  subdivision  of  this  sec- 
tion, for  any  specific  object  within  the  authority  of  this 
municipal  corporation,  including  the  payment  of  any 
existing  debt;  but  the  ordinance  providing  therefor  must 
specify  the  object  thereof,  and  the  estimated  amount 
tlieretbr. 

23.  To  borrow  money  on  the  faith  of  the  city,  or  Borrow  moii<?y. 
loan  the  credit  thereof  or  both.     But  the  total  indebted- 
ness of  the  city  shall  at  no  time  exceed  fiileen  thousand 

dollars. 

24.  To  appropriate  money  to  pay  the  debts,  liabili-  ^oney^'**'* 
ties,  and  expenditures  of  the  city,  or  any  part  or  item 
thereof,  from  any  fund  applicable  thereto. 

25.  To  provide  for  a  survey  of  the  blocks  and  streets  Surveyor 
of  the  city,  and  for  making  and  establishing  the  boun-° 
darv  lines  of  such  blocks  and  streets. 

26.  To  exercise  such  power  and  authority  as  may  be 
^iven  to  the  council  elsewhere  in  this  act,  or  by  the  laws 
of  this  Territory. 

27.  To  appoint  one  of  their  members  city  clerk,  city  clerk, 
define  his  duties,  and  fix  his  compensation. 

28.  To  fill  any  vacancy  in  their  number,  or  in  any  city  Fiu  vacancies 
ofiice  except  justice  of  the  peace  for  said  city;  and  the 

])erson  so  appointed  shall  serve  until  the  next  city  elec- 
tion, and  until  his  successor  is  elected  and  qualified. 

29.  To  appoint  two  judges  and  one  clerk  of  each  city  judges  md 
election,  who  shall  have  tlie  powers  conferred  and  per- Ji^i.^^*^ 
form  the  duties,  and  be  liable  to  the  penalties   imposed 

upon  like  officers  serving  at  any  general  Territorial  elec- 
tion, except  as  otherwise  provided  in  this  act. 

30.  To  open  and  establish  streets  and  alleys,  and  widen  streets  and  ai- 
the  same,  and  for  that  purpose  to   condemn  property  for  ^^*^'' 

the  city  use,  under   such  regulations   as   are  or  may  be 
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provided  by  law.  The  powers  and  authority  conferred 
oy  this  section  may  be  enforced  or  exercised  by  ordi- 
nances, unless  otherwise  expressly  provided ;  and  the  city 
council  may  pass  any  ordinance,  not  repugnant  to  the 
Constitution  and  laws  of  the  United  States  or  the  laws 
of  this  Territory,  necessary  or  convenient  for  carrying 
such  powers  and  autliority  or  any  part  thereof  into  effect, 
Jurisdiction  of  and  the  justice  of  the  peace  for  said  city  shall  have  in 
Peacef  °^**^^  addition  to  the  jurisdiction  conferred  by  law  upon  jus- 
tices of  the  peace  concurrent  jurisdiction  with  any  other 
justice  of  the  peace  within  said  city,  and  with  the  Pro- 
bate Judge  of  Ada  county,  of  all  violations  of  the  ordi- 
nances of  said  city.  Said  city  council  may  also  make 
all  needful  by-laws,  ordinances,  and  regulations  not  re- 
pugnant to  the  Constitution  and  laws  of  the  United 
^    Ordinancjee      States,  or  of  this  Territory,  and  prescribe  their  own  rules 

and  rules  ofor-«j.        ,.  jix  i 

der.  lor  domg  business,  and  may  elect  any   member,  to  pre- 

side at  their  meetings  in  or  during  the  absence  of  the 
mayor.     And  it   shall  be  the  duty  of  the  County  Com- 
conntycom-    missiouers  of  Ada  county  to   till  anv  vacancv  that  may 
mi  vacancy  in  occur  in   the  oflSce  of  justice  of  the  peace  tor  said  city 
office  of  justice,  jj^  ^jj^  appointment  of  some  suitable  and  qualified  per- 
son who  shall  hold  his  office  until  his  successor  is  elected 
and  qualified. 

Sec.  4.  An  act  entitled  "An  Act  to  amend  an  Act 
entitled  an  Act  to  incorporate  Boise  City,  in  Ada  County 
approved  January  11th,  A,  D.  1866,"  approved  Feb- 
ruary 21,  1879,  is  hereby  repealed. 

Sifio.  5.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  January  28,  1881. 
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BOISE  CITY  INDEPENDENT  SCHOOL 

DISTRICT. 


TO  CREATE  THE  INDEPENDENT  SCHOOL  DISTRICT  OP 
BOISE  CITY,  AND  TO  PROVIDE  FOR  ESTABLISHING 
AND  MAINTAINING  A  GRADED  PUBLIC  SCHOOL 
THEREIN. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Terri- 
tory of  idaho^  as  follows: 

Section  1.  All  that  part  of  Ada  county  described  as 
follows,  to- wit: 

Commencing  at  a  point  on  the  north  bank  of  Boise 
river,  at  the  center  of  the  northwest  quarter  of  section 
number  fourteen,  in  township  number  three  north,  range 
number  two,  east  of  the  Boise  meridian; 

Thence  north  to  the  centre  of  west  half  of  section  Boundary, 
number  eleven; 

Thence  east  to  the  center  of  east  half  of  section  eleven; 

Thence  north  to  the  south  boundary  of  Fort  Boise 
reserve; 

Thence  southwesterly  along  said  boundary  to  the  south- 
west corner  of  Fort  Boise  reserve; 

Tlience  northwesterly  to  the  northwest  corner  of  Fort 
Boise  reserve; 

Thence  northeasterly  along  the  north  boundary  of 
Fort  Boise  reserve  to  the  intersection  of  section  number 
one; 

Thence  north  to  the  corner  to  sections  number  25,  26, 
85,  and  36,  in  township  number  four  north,  of  range 
number  two,  east  of  the  Boise  meridian; 

Thence  west  to  the  center  of  the  east  half  of  sections 
number  28  and  33,  in  township  numl>er  four  north,  of 
range  number  two,  east  of  the  Boise  meridian; 

Tlience  south  to  the  center  of  the  northeast  quarter  of 
section  numl)er  four,  in  township  number  three  north, 
range  number  two,  east  of  the  Boise  meridian; 
24 
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collected  as  all  other  licenses  are  collected  in  said  connty- 
DtepoBttiof  Sec.  2.     One-fitth  of  all  moneys  so  collected  shall  go 

ieScS!^°        into  the  Territorial  treasury;  the  remaining  four-fimiB 

shall  go  to  the  general  fund  of  said  county. 

TiSationof         ^^^'  ^'     -^"y  person  or  persons  violating  the  provis- 
provisions  of    ions  of  sectiou  1  of  this  act,  shall  be  deemed  guilty  of  a 
misdemeanor;  and  on  conviction  thereof  before  any  court 
of  competent  jurisdiction,  shall  be  lined  in  any  sum  not 
less  than  twenty-five,  nor  more   than  fifty,  dollars  for 
each  ofi^ense,  together  with  costs  of  suit.    Justices  of  the 
Peace  shall  have  jurisdiction  in  any  case  arisinsc  from 
iTn»  col-    "•  the  violation  of  the  provisions  of  this  act.      All  fines  so 
""'"  collected  shall  go  to  the  school   fund  of  said   county; 

Provided^  however,  that  this  act  shall  not  apply  to  any 
persons  butchering  and  selling  meat  from  animals  of 
their  own  raising. 

Sec.  4.  All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  tliis  act,  shall  not  apply  to  Shoshouee 
County. 

Sro.  5.  This  act  to  take  effect,  and  be  in  force  from 
and  after  its  passage. 

Approved  February  9tli,  1881. 
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FIXING  THE  SALARY  OP  THE  SHERIFF  AND  AUDITOR  OF 

WASHINGTON  COUNTY. 

£e  it  enacted  hy  the  Legislative  Assembly  oftJie  Terri- 

toi^y  of  Idaho  J  as  follows: 

Section  1.  The  Sheriff  of  Washington  County  shall 
receive  a  salary  of  one  hundred  and  fifty  dollars  per  an- 
num, to  be  paid  quarterly  out  of  the  county  treasury, 
for  all  services  to  be  by  him   rendered  for  said  county. 

Sec.  2.  The  county  auditor  of  Washington  County 
shall  receive  the  sum  of  three  hundred  dollars,  payable 
quarterly  out  of  the  county  treasury,  for  all  services 
to  be  by  him  performed  for  said  county  as  auditor  and 
Clerk  of  the  Board  of  County  Commissioners;  Provided^ 
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that  for  any  services  rendered  the  Territory  he  shall  re- 
ceive such  fees  as  may  be  allowed  by  law. 

Seg.  3.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  1,  1881. 


SALARY  OF  OFFICERS   OF   WASHING- 
TON COUNTY. 


AN   AOT 

REGULATING  THE   SALARY  OF    CERTAIN  OFFICERS   OP 

WASHINGTON    COUNTY. 

He  it  enacted  hy  the  Legislative  Assembly  of  the  Terri- 
tory of  Idaho,  as  follows: 

Section  1.  The  County  Treasurer  of  Washington  county  t«»- 
County  shall  receive  the  sum  of  one  hundred  and  tifty  ■"'^^' 
dollars  per  annum,  payable  quarter  yearlj'^  out  of  the 
county  treasury,  in  lieu  of  tne  fees  now  provided  by 
law  for  all  services  to  be  rendered  or  performed  by  him 
for  said  county;  Provided,  that  for  any  services  rendered 
the  Territory  he  shall  l*eceiv^  such  fees  as  may  be  allowed 
by  law. 

Sec.  2.  Tlie  Probate  Judge  of  Washington  County  Probate  judg«t 
shall  have  and  be  paid  a  salary  of  one  hundred  dollars 
per  annum,  to  be  paid  quarterly  out  of  the  current  ex- 
pense and  redemption  fund  of  said  county,  in  addition 
to  the  fees  as  is  now  provided  by  law. 

Sec.  3.  The  Assessor  and  Tax  Collector  of  Washing-  Assearorand 
ton  County  shall  receive  the  sum  of  one  hundred  and^*^^  ^'^'' 
twenty-five  dollars  per  annum;  Provided^  thtit  he  shall 
be  allowed  twenty-five  days  tor  assessing  the  county,  and, 
Provided  further:  that  he  shall  receive  five  dollars  per 
day  for  his  services,  and.  Provided  also:  That  he  shall 
receive  no  other  compensation  other  than  that  provided 
for  by  the  Territory. 

Sec.  4.     All  acts  and  parts  of  acts,  so  far  as  they  con- 
flict with  the  provisions  of  this  act,  are  hereby  repealed. 

Seo.  5.     This  act  shall  take  effect  and  be  in  force  from 
and  after  the  date  of  its  passage. 

Approved  January  8, 1881. 
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Bondifcrepec-  lars  of  negotiable  coupon  bonds  of  said  district,  in  sums 
huSaing.^^*  of  one  hundred  and  live  hundred  dollars  each,  hearing 
interest  at  the  rate  of  eight  per  centum  per  annum,  paya- 
ble semi-annually  on  the  first  day  of  January  and  tlie  first 
day  of  July  of  eacli  year,  and  twenty-five  hundred  dolUrs 
of  said  bonds  shall  mature  on  the  first  day  of  July,  18S6, 
and  twenty-five  hundred  dollars  thereof  on  the  first  day 
of  July  annually  thereafter  until  all  are  paid;  and  the 
principal  and  the  interest  thereof  shall  be  payable  at  the 
First  National  Bank  of  Idaho,  at  Boise  City,  or  in  case 
said  bank  shall  not  be  in  existence,  at  the  ofiice  of  the 
treasurer  of  said  district  in  Boise  City.  Said  bonds 
shall  be  issued  in  the  corporate  name  of  said  district, 
sealed  with  its  corporate  seal,  signed  by  the  mayor  as 
president  of  the  board  of  trustees,  and  countersigned  by 
the  clerk  of  said  board,  and  shall  bear  such  vignette  and 
devices  as  the  trustees  may  direct;  they  shall,  previous 
to  being  negotiable,  be  numbered  consecutively  and  reg- 
istered by  the  clerk  of  the  board  in  a  book  kept  by  him 
for  that  purpose,  which  shall  be  a  public  record,  noting 
the  amount,  time  of  payment,  and  rate  of  interest,  and 
all  of  said  bonds  shall  state  on  their  face  that  they  are  is- 
sued under  the  provisions  of  this  act  And  if,  during 
the  construction  of  the  school  building  hereinatW  pro- 
vided for,  the  board  of  trustees  shall  find  it  necessary  to 
the  completion  atid, furnishing  of  the  same,  and  for  the 
providing  of  all  necessary  fixtures  and  apparatus,  they 
may  issue  an  additional  amount  of  said  bonds,  not  ex- 
ceeding ten  thousand  dollars  additional,  which  shall  be 
in  all  respects  similar  to,  and  shall  be  registered  and  nu^n- 
bered  consecutively  after  the  first  issue;  and  twenty-five 
hundred  dollars  thereof  shall  mature  on  the  first  day  of 
Jnlv  next  after  the  last  of  the  first  issue  shall  have  ma- 
tured,  and  a  like  amount  on  the  first  day  of  July  anna- 
ally  thereafter  until  all  are  paid. 

Skc.  8.     Said  independent  school  district  shall  receive 
Public  moneya  from  the  public  school  moueys  of  Ada  Count}',  both  coun- 
tricL^^^**^*     ty  and  Territorial,  now  distributed,  or  that  may  be  dis- 
tributed under  the  general  scliool  law  of  the  Territory, 
in  addition  to  the  per  capita  share  of  said  district,   in 

Proportion  to  the  number  of  children  in  said  district 
etween  five  and  twenty-one  years  of  age,  as  shown  by 
the  last  report  of  the  school  census  marshal  of  said  dis- 
trict, one  equal  sliare  with  the  other  districts  of  said 
county  for  every  fifty  children,  or  fraction  of  thirty -five 
children  in  said  district  between  the  ages  aforesaid,  as 
shown  by  such  report,  of  said  school  moneys  divided,  or 
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that  may  be  divided,  among  the  several  organized  dis- 
tricts of  said  county  that  have  complied  with  the  provis- 
ions of  the  general  school  law,  and  said  moneys  sliall  be 
a[)portioned  accordingly;  and  said  moneys  at  each  Hp- 

IHirtionnient,  alter  the  passage  of  this  act,  shall  bo  paid 
>y  the  treasurer  of  Ada  County  to  the  treasurer  ot  Fai<l 
district,  taking  his  receipt  therefor;  Provided^  that  the 
number  of  scliool  districts  in  the  county,  outside  of  said  NumbcT  of  di». 

trlct*'  lit 

independent   school  district,  shall  not  be    increased  so  couti.y. 
that  tlie  average  number  of  children  in  said  districts,  of 
school  age,  shall  be  less  than  twenty-six. 

Sec.  9.  When  said  district  shall  have  issued  bonds 
under  the  provisions  of  this  act,  it  shall  be  the  duty-  of 
the  board  of  trustees  to  levy  and  assess  an  annual  tax 
on  all  the  taxable  property  of  said  district,  found  upon 
the  last  completed  and  equalized  assessment  roll  of  Ada 
county,  in  an  amount  sufficient  to  pay  the  interest  con- P«yinentnfiT^ 
pons  upon  all  the  outstjin<ling  bonds,  when  and  as  fast  as^*^"*^**" 
taid  coupons  shall  become  due  according  to  their  tenor 
find  effect,  after  deducting  from  the  the  amount  of  such 
coupous  growinir  due  within  the  ensuing  twelve  months, 
any  moneys  received  under  the  preceding  section  and  in 
llie  treasury  of  the  district,  and  not  necessary,  for  the 
support  and  maintenance  of  the  schools  thereof;  and  the 
treasurer  of  said  district  shall  collect  said  taxes,  in  cash 
only,  as  hereinatter  provided,  and  shall  pay  the  same  into 
the  treasury  of  said  district  to  be  by  the  treasurer  ap- 
])lied  in  payment  of  the  interest  coupons  of  said  bonds 
H8  they  mature.  And  after  the  expiration  of  four  years 
next  after  the  issue  of  said  bonds,  and  annually  tliereatter 
until  the  full  payment  of  said  bonds,  the  said  board  of  trus- 
tees shall  provide  by  taxation  for,  and  shall  collect  twen- 
ty-five  hundred  dollars  of  the  principal  of  said  bonds, 
over  and  above  the  cost  and  expense  of  collection,  which 
amount  shall  be  assessed  and  collected  the  same  as  the 
tax  for  the  payment  of  the  interest  coupons,  and  when 
collected  shall  be  turned  over  to  the  treasurer  of  said  p^y^^^^^, 
school  d'strict;  said  money  to  be  used  only  in  the  pay-  bonda. 
luent  of  said  bonds.  Anil  the  said  payment  shall  be 
made  by  the  treasurer  of  the  district  at  the  First  Nation- 
al Bank  of  Idaho,  in  Boise  City,  or  in  case  said  bank 
shall  not  be  in  existence,  at  the  office  of  said  treasurer, 
in  Boise  City,  as  before  provided,  whenever  any  interest 
on,  or  any  part  of  the  principal  of,  said  bonds  shall  be 
due  and  payable  according  to  terms  thereof.  And  the 
treasurer  shall  cancel  the  bonds  redeemed  in  the  presence 
of  the  board  of  trustees,  and  a  minute  of  such  cancel- 
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Same.  lation  shall  be  made  by  the  clerk  of  the  board  in  the 

reo^isterof  the  bonds,  after  which  thev  shall  be  at  the 
disposal  of  the  board.  And  for  the  purpose  of  makin;^ 
the  assessment  and  levy  mentioned  in  tiiis  section,  said 
board  of  trustees  shall  have  access  to  the  assessment 
rolls  of  the  county  of  Ada,  and  the  clerk  of  said  board 
and  the  treasurer  of  said  district  may  take  transcripts 
of  any  part  thereof,  and  any  such  transcript,  certified  by 
either  of  said  oflScers,  shall  he  prima  facie  and  competent 
evidence  of  what  it  purports  to  contain. 

chnnffe  of  Sec.  10.    No  change  in  the  boundary  lines  of  said  Dis- 

of  district.  "^tri(?t.  shall  release  the  taxable  real  estate  of  the  district 
from  assessment  and  levy  of  taxes  to  pay  the  interest 
and  principal  of  said  bonds,  and  the  taxable  property  of 
said  district  is  hereby  solemnly  pledged  for  the  payment 
of  the  same  ;  and  if  there  shall  be  any  change  of  the 
lines  of  said  district,  so  as  to  leave  any  portion  of  the 
taxable  r  al  estate  of  the  district  out  of  the  district, 
wiiich  was  subject  to  taxation  in  the  district  at  the  time 
of  the  issue  of  said  bonds,  the  assessment  and  levy  for 
principal  and  interest  of  such  bonds  shall  be  made  on 
such  pruj)erty  as  if  it  were  still  within  the  district,  and 
if  there  shall  be  any  change  of  the  lines  of  said  district 
so  as  to  annex  any  taxable  real  estate,  after  the  issue  of 
said  bonds,  the  real  estate  so  annexed  shall  thereafter  be 
subject  to  the  assessment  and  levy  for  principal  and  in- 
terest of  said  bonds  until  they  are  fully  paid. 

Sec.  11.  Upon  the  levy  of  any  tax  authorized  by  this 
act  the  treasurer  of  said  district  shall  immediately  give 

Notice  of  t'.x.  notice  thereof  by  publication,  for  four  successive  weeks, 
in  some  newspaper  published  in  said  district,  and  in  two 
such  newspapers,  if  there  be  two  published  in  said  dis- 
trict, which  notice  shall  state  the  rate,  or  the  amount 
upon  the  dollar,  of  the  levy,  and  that  such  tax  is  payable 
and  will,  at  the  expiration  of  thirty  days  from  tne  first 
publication  of  saiu  notice,  be  due  at  the  oifice  of  the 
treasurer  of  said  district,  upon  all  taxable  property  of 
said   district   found   upon  the  assessment  roll  of   Ada 

County  for  the  year  18 (inserting  the  year  of  the 

assessment  roll  upon  which  the  levy  was  made)  and  un- 
less paid  within  said  thirty  days  will  become  delinquent 
and  will  be  collected  according  to  law. 

Sfic.  12.  At  the  expiration  of  said  thirty  days  the 
treasurer  of  said  district  shall  enter  upon  his  ofiicial  tax 
book  a  statement  that  he  has  made  a  levy  upon  all  the 
proj)erty  upon  which  said  tax  was  levied  by  tlie  board  of 
trustees  as  aforesaid,  the  taxes  upon  which  have  not  been 
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paid,  and  shall  immediately  ascertain  the  total  nmount 

of  said  taxes  then  delinquent,  and  tile  in  the  office  of  poiinqucut 

the  clerk  of  said  board  a  statement  of  said  amount,  veri-  ^**^ 

iied  by  the  oath  of  himself,  or  deputy,  and  shall  proceed 

to  make  out  and  file  with  the  clerk  of  the  boaru  a  list 

of  all  persons  and  property  then  owing  any  taxes,  veri- 

iied  by  the  oath  of  himself,  or  deputy,  which  list  shall 

be  completed  within  five  days  from  the  expiration  of  said 

period  of  thirty  days,  and  shall  be  known  as  the  delin* 

quent  list  of  said  district. 

Sec:  13.  Said  treasurer  shall  thereupon  cause  said 
delinquent  list  to  be  published,  giving  in  said  publication  pubUcationof 
the  name  of  the  o\tner  (when  known)  of  all  real  estate,  of  ^**'* 
all  improvements,  togetlier  with  such  a  condensed  de- 
scription of  the  property,  that  it  may  be  easily  known, 
and  also  a  similar  condensed  description  of  any  real  es- 
tate or  improvements  assessed  to  unknown  owners,  and 
also  the  name  of  every  party  delinquent  for  any  tax  on 
personal  property,  and  also  opposite  each  name  or  de- 
scription the  amount  of  taxes,  including  the  costs,  due 
from  each  delinquent  person  or  property,  which  costs 
shall  be  one  dollar  for  each  name  or  assessment  of  prop* 
erty,  in  addition  to  the  fifteen  per  cent,  hereinafter  pro- 
vided, all  of  which  costs  and  percentage  shall  be  paid 
into  the  treasury  of  the  district.  The  publication  by 
this  section  required  shall  be  made  by  one  insertion,  one 
time  a  week  for  three  successive  weeivs,  in  a  newspaper 
published  in  said  district,  or  a  supplement  thereof,  but 
the  treasurer  may  omit  from  said  publication  any  prop- 
erty, the  taxes  upon  which,  together  with  fifteen  percent, 
thereon  and  said  costs,  shall  have  been  paid  after  tlie 
same  became  delinquent  as  aforesaid,  and  before  the 
publication.  Said  publication  shall  also  designate  the 
time  and  place  of  commencing  the  sale,  which  time 
shall  not  bo  less  than  twenty-one  days  from  the  first  ap- 

Eearance  of  the  publication,  and  the  place  of  sale  shall 
e  in  front  of  the  city  hall  or  place  of  meeting  of  the  city 
council  of  Boise  City.  On  the  day  and  at  the  place  fixed 
for  the  sale,  or  on  some  subsequent  day  to  which  he  may 
have  postponed  it,  of  which  he  shall  give  due  notice,  the 
treasurer  shall,  between  the  hours  of  ten  o'clock  a. 
M.  and  three  o'clock  p.  m,  commence  to  sell  the  real  es- 
tate and  improvements  advertised,  and  upon  which  the 
taxes,  percentage  and  costs  have  not  been  paid,  commenc- 
ing at  the  head  of  the  list  and  continuing  it  alphabetic- 
ally through,  unless  the  sale  is  adjourned  until  another 
day;  and  power  is  hereby  given  to  the  treasurer  to  post- 
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erty for  tax. 
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pone  the  day  of  commencing  the  sal^i  and  to  postpone 
the  sale  trom  day  to  day,  after  it  has  been  commenced^ 
if  he  deems  best  for  the  interest  of  the  district,  or  if  the 
interest  of  the  taxpayers  will  be  served  by  sncli  postpone- 
ment; but  the  sale  shall  be  completed  within  one  week 
from  the  day  first  fixed  as  the  day  of  sale.  The  person 
who  will  take  the  least  quantity  or  smallest  part  of  the 
property,  or,  in  case  an  undivided  interest  is  assessed, 
then  the  smallest  portion  of  such  interest,  and  pay  the 
taxes  and  costs  due,  including  one  dollar,  which  the 
treasurer  shall  be  entitled  to  receive  for  a  duplicate  cer- 
tificate of  sale,  shall  be  declared  to  be  the  purchaser,  and 
shall  pay  the  taxes  and  costs  thei-eon  before  ten  o'clock 
A.  M.  of  the  tbllowing  day,  or  the  property  shall  on  the 
next  day,  before  the  regular  list  is  commenced,  be  again 
put  up  and  sold  as  though  it  had  not  been  ofiered;  and 
any  person  bidding  off  any  y)roperty  and  not  taking  it, 
shall  be  excluded  from  again  bidding  on  any  property 
advertised  in  the  delinquent  list.  But  the  treasurer  in 
selling  any  property  under  this  section  shall  only  sell 
the  smallest  quantity  that  any  purchaser  will  take  and 
ay  the  taxes  and  all  costs,  in  all  cases  to  be  designated 
y  the  owner  or  possessor  thereof,  if  present;  Provided^ 
that  when  the  aay  upon  which  any  act  is  required,  by 
this  act,  to  be  done  or  performed,  falls  on  Sunday  or  any 
legal  holiday,  the  same  may  be  done  or  performed  on  the 
next  succeeding  day. 

Seo.  14.  In  all  cases  when  such  property  is  real  or 
fixed,  the  sale  shall  be  in  front  of  the  City  liall,  or  place 
of  meeting  of  the  City  Council  of  Boise  City;  in  all 
other  cases  it  shall  be  the  duty  of  the  treasurer  to  seize 
any  property  whatever  belonging  to  the  delinquent,  and, 
upon  one  day's  notice,  posted  in  three  public  places  in 
the  district,  to  sell  so  much  thereof  as  may  be  necessary 
to  pay  taxes  and  costs  and  expenses  of  sale.  If  any  real 
estate,  or  the  improvements  tliereon,  cannot  be  sold  for 
the  amount  of  taxes  and  charges  due  thereon,  it  shall  be 
passed  over  for  the  time  being,  but  shall,  before  the  close 
of  the  sale,  be  reoflfered. 

Sec.  15.     At  any  time  atler  the  publication  of  the  de- 
linquent list  and  before  the  sale  of  the  property  of  any 
Payment  of  de- delinquent  taxpayer,  he  may  pay  into  the  treasury  of  the 
iinquentiax.    (jjj>^i,j^|;  ^\^q  taxes  duc  thcrcon,  with  twenty-five  per  cent 

thereon  additional,  and  the  costs  and  expenses  to  the 
time  of  payment,  and  upon  such  payment  such  property 
shall  not  be  sold. 

Sec.  16.    Upon  receiving  the  taxes  and  costs  for  any 
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property  sold,  the  treasurer  shall  issue  to  the  purchaser 
a  certificate  that  lie  has  sold  the  property  (describing  it),  certiflcateof 
specifying  the  amount  of  taxes  and  costs,  and  that  the**^®* 
property  was  sold  for  the  payment  of  delinquent  school 
tax  levied  for  the  year  18 — ;  and  he  shall  date  such  cer- 
tificate on  the  day  of  sale. 

Sec.  17.  The  purchaser  shall  file  such  certificate  in 
the  ofiSce  of  the  County  Recorder  of  Ada  coimty,  and  it 
shall  constitute  a  valid  lien  against  the  property  specified 
therein,  and  shall  entitle  the  purchaser,  at  the  expiration 
of  the  time  hereinafter  specified  within  which  such  prop- 
erty may  be  redeemed,  to  a  deed,  which,  if  there  be  no  Dcsed  of  prop- 
redemption,  the  treasurer  shall  officially  execute,  and  forgJi^  "^^ 
which  he  shall  receive  from  the  purchaser  the  sum  of  two 
do'lars  and  fiftv  cents. 

81:0.  18.  All  real  estate  so  sold  for  delinquent  taxes 
may  be  redeemed  from  such  sale  by  any  person  interested 
therein,  as  in  case  of  sale  upon  execution,  as  provided  in 
civil  cases,  by  paying  to  the  purchaser,  or  depositing 
with  tlie  treasurer  for  him,  the  amount  of  taxes  and 
costs  with  fifty  per  cent,  thereon;  or  twenty-five  per  cent, 
thereon,  if  the  redemption  is  made  within  three  months  Redemption, 
from  the  date  of  the  certificate  of  sale.  And  in  case  of 
redemption,  the  treasurer  shall  mark  the  word  "re- 
deemed," the  date,  and  by  whom  redeemed,  across  the 
certificate  on  file  in  the  recorder's  office,  and  also  mark 
the  word  "redeemed  "  on  said  delinquent  list,  for  which 
services  the  treasurer  shall  receive  from  the  redemptioner 
the  sura  of  one  dollar. 

Sec.  19.  Said  delinquent  lists,  or  a  copy  thereof,  cer- 
tified  by  the  treasurer  of  said  district,  showing  unpaid  Evidence  of 
taxes  against  any  person  or  property,  shall  be  primu  facie  '"^^  ^^v»^^ 
evidence  in  any  court  to  prove  the  assessment,  the  prop- 
erty assessed,  the  delinquency,  the  amount  of  taxes  due 
and  unpaid,  and  that  all  the  forms  of  law  in  relation  to 
the  assessment  and  levy  of  sudi  taxes  have  been  complied 
with. 

Seo.  20.  The  Code  of  Civil  Procedure  of  this  Terri- 
tory, so  far  as  the  same  is  not  inconsistent  with  the  pro- 
visions of  this  act,  is  hereby  made  applicable  to  proceed- 
ings under  this  act,  and  any  deed  derived  from  a  sale  of 
real  property  under  this  act  shall  be  conclusive  evidence  Evidence  of 
of  title,  except  as  against  actual  frauds,  or  prepayment  grty.^^^"^^ 
of  the  taxes  upon  which  such  sale  was  made,  and  shall 
entitle  the  holder  thereof  to  a  writ  from  the  District 
Court  to  obtain  possession  of  such  property. 

Sec.  21.     The  treasurer  shall,  on  tlie  receipt  of  any 
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money  for  taxes,  enter  each  collection,  and  the  date  there- 
of, opposite  tlie  proper  names,  or  property,  in  the  delin- 
quent list,  which  shall  be  open  to  public  inspection;  and 
all  moneys  collected  under  this  act  shall  without  delay  be 
paid  into  the  treasury  of  the  district;  and  upon  the 
completion  of  any  sale  for  delinquent  taxes  the  treasurer 
shall  file  with  the  clerk  of  the  Doard  of  trustees  a  list 
of  all  such  sales  made  by  him  under  the  provisions  of 
this  act,  stating  therein  the  names  of  the  delinquents  (if 
known),  or,  if  unknown,  a  description  of  the  property,  and 
such  list  shall  be  verified  by  his  affidavit  that  it  contains 
all  sales  made  by  him.  The  treasurer  shall  at  the  same 
time  deliver  to  the  clerk  of  the  board  a  written  state- 
ment of  all  delinquent  taxes  upon  said  delinquent  list 
remaining  uncollected,  with  his  reasons  in  detail  for  not 
being  able  to  collect  the  same,  or  for  not  making  sales, 
and  the  board  of  trustees  shall  revise  the  same  by  striking 
off  such  taxes  as  cannot  be  collected,  and  the  list  shall  then 
be  returned  to  the  treasurer,  and  he  shall  proceed  to  collect 
the  delinquent  taxes  not  so  striken  ofi^,  as  other  delinquent 
taxes  are  collected. 

Seo.  22.  If  tiie  monej's  received  under  section  eight 
are  not  sufficient  for  the  support  and  maintenance  of  the 
school  and  to  pay  the  current  expenses  of  said  district, 
the  board  of  trustees  may  include  in  any  levy  made  by 
them  for  the  payment  of  the  interest  or  principal  of  said 
Additional  tax.  bonds  Under  section  nine,  an  additional  tax  upon  the 
property  mentioned  in  said  section,  not  exceeding  ^ne 
per  cent,  for  the  support  and  maintenance  of  the  school 
and  payment  of  the  current  expenses  of  the  district,  and 
may,  if  found  necessary  for  such  purpose,  after  the  pay- 
ment of  said  bonds,  levy  such  tax  annually. 

Sec.  23.  The  treasurer  of  said  district  shall,  at  the 
regular  meetings  of  the  board  of  trustees  in  April  and 
November,  and  as  much  oftener  as  required  by  the  board, 
make  a  full  detailed  and  verified  statement  of  all 
moneys  received  by  him,  and  the  persons  and  sources 
from  which  it  was  received,  and  of  all  moneys  disbursed 
and  paid  out,  and  the  persons  to  whom  and  the  purposes 
for  which  it  was  disbursed,  and  of  the  balance  on  hand. 
And  the  treasurer  shall  not  pay  out  or  disburse  any 
moneys  belonging  to  said  district,  except  in  payment  of 
the  principal  and  interest  of  said  bonds  when  due  accord- 
ing to  their  terms,  without  an  order  or  requisition  oiF  the 
board,  or  the  proper  officers  thereof,  under  such  regula- 
tions as  the  board  mav  establish. 

Sec.  24.    The  board  of  trustees,  or  the  treasurer  of 
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the  district  under  their  direction,  shall  negotiate  and  sell 
said  bonds  for  cash,  and  the  proceeds  tlicreof  shall  i)e 

}) laced  in  the  treasury  of  the  district;  and  the  bonds 
lavinfi:  the  shortest  time  to  run  shall  be  first  sold;  and  Bonds  to  be 
when  twelve  thousand  five  hundred  dollars  of  said  bonds'"^ 
have  been  so  sold,  tiie  board  shall  secure  an  appropriate 
site  for  a  union  o^raded  school  building;  and  the  remaining 
twelve  thousand  five  hundred  dollars  of  said  bonds  shall 
not  be  neii^otiated  until  such  a  site  is  secured  and  plana 
and  complete  specifications  of  the  proposed  school  bui.d- 
ing,  by  a  competent  architect,  are  secured  and  adopted 
by  the  board.  Tlie  board  shall  not  expend  more  than 
four  thousand  dollars  of  the  proceeds  of  said  bonds  in  the 
purchase  of  a  site  for  snid  building,  and  the  remainder  Rite  of  buiid- 
of  ihe  ])roceeds  of  said  twenty-five  thousand  dollars  of  ^^ 
bonds,  after  payment  for  the  site,  shall  be  devoted  by  the 
boaid  to  the  erection,  completion,  equipment  and  fur- 
nishing of  buch  school  building;  and  if  a  suitable  site  for 
said  building  shall  be  secured  without  expense  to  said 
district,  then  the  whole  of  the  proceeds  of  said  twenty- 
five  tliousand  dollars  of  bonds  snail  be  so  devoted;  and 
Boise  City  is  hereby  authorized  and  empowered  to  con- 
vey to  said  school  district,  as  a  site  tor  said  buildimr,  the 
westerly  half  ot  the  square  bounded  by  Jefferstm,  State, 
Sixth  and  Eighth  streets,  as  drsignnted  on  the  official 
plat  of  Boise  City,  in  the  recorder's  ofiBce  of  Ada  county, 
and  the  nm^'or  of  said  city  is  authorized  and  directed  in 
iiis  otficial  capacity  to  execute  such  conversance  to  said 
district  in  tiu^t  for  the  erection  and  maintenance  of  a 
union  graded  school  building  thereon,  and  said  board  of 
trustees  is  authorized  to  accept  such  conveyance  upon 
such  trust,  for  and  on  behalf  of  said  district,  and  in  such 
case  to  erect  said  school  building  thereon. 

Sko.  25.  'i  he  board  of  trustees  is  authorized  to  ex- 
pend not  exceeding  one  thousand  dollars  of  the  proceeds 
of  said  bonds  to  secure  plans  and  complete  specifications  pj^nai^n^ 
for  said  building,  by  a  competent  architect;  and  the}'^ »p«c^ca^oM- 
may  appoint  one  of  their  nuniber,  or  some  other  w^mpe- 
tent  person,  the  snperintendentof  the  construction  there- 
of, and  allow  him  such  reasonable  compensation  for  his 
services  as  may  be  just;  but  any  plans  and  specifications 
adopted  by  the  board  shall  be  on  the  basis  of  the  ereo* 
tion,  completion,  equipment,  and  furnishing  of  the  build- 
ing ready  for  use,  with  all  necessary  apparatus,  including 
the  necessary  cost  and  improvement  of  the  ground  and 
the  expense  of  an  architect  and  superintendent  of  con-| 
struction,  for  twenty>five  thousand  dollars,  and  the  board; 
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shall  Dot  issue  any  part  of  the  additional  ten  thonsflnd 
dollars  of  bonds  hereinbefore  authorized,  except  to  meet 
some  unforeseen  deficiency  in  tlie  proceeds  of  bonds,  or 
otherwise,  or  wlien  found  necessary  to  render  tlie  expen- 
ditures already  made  fully  available  for  the  best  inter- 
ests of  the  district. 

Sec.  26.  Said  building  shall  be  completed  and  ready 
for  occupation  by  the  schools  of  the  district  by  tlie  first 
Monday  of  September,  A.  D.  1882.  All  the  proj>erty, 
rights  and  powers  of  school  districts  numbers  one,  twen- 
ty-two and  twenty-four,  of  Ada  county,  are  hereby  con- 
vejred  to  the  district  by  this  act  created,  and  said  dis- 
trict shall  pay  all  the  just  indebtedness  of  said  districts 
numbers  one,  twenty-two  and  twenty-four.  The  board 
of  trustees  provided  tor  by  this  act  may,  whenever  any  of 
said  property  shall  be  no  longer  necessary,  or  wlien  tlie 
best  intei'ests  of  their  district  require  it,  dispose  of  any 
of  said  property,  and  the  proceeds  thereof  shall  be  paid 
into  the  treasury  of  the  district;  and  until  the  cumple- 
tion  of  said  union  school  building,  said  board  may  main- 
tain such  schools  in  such  places  in  their  district  as  in 
their  judgment  may  be  necessary. 

Sec.  27.  And,  upon  the  completion  of  said  building, 
the  board  of  trustees  shall  establish  in  said  district  a 
graded  union  free  school  of  four  grades,  a  primary,  a 
secondary,  a  grammar,  and  a  high  school;  and  said 
board  shall  exercise  all  the  powers  and  perform  all  the 
duties,  with  reference  to  the  schools  of  said  district,  that 
are  accorded  to  and  required  of  school  trustees  through- 
out the  Territory  by  the  general  school  law,  when  not 
otherwise  provided  by  this  act;  and  shall  have  power  to 
establifih  and  prescribe  the  qualifications  and  mariner  of 
examination  for  admittance  to  the  several  grades  of  said 
union  school,  and  regulate  the  branches  taught  and  the 
discipline  of  the  schools  of  the  district.  And  every 
child,  resident  of  said  district,  and  between  the  ages  of 
six  and  twenty-one  years,  shall,  of  right,  be  entitled  to 
the  advantages  of  said  school  and  of  every  department 
thereof,  according  to  their  proficiency,  without  charge 
therefor. 

Sec.  28.  The  board  of  trustees  of  said  district  shall 
have  power,  and  it  shall  be  their  duty: 

First.  To  make  such  by-laws  for  their  own  govern- 
ment, and  for  the  government  of  the  schools  of  the  dis- 
trict, as  they  may  deem  expedient,  not  inconsistent  with 
the  provisions  of  this  act; 

Second.    To  employ  or  discharge  teachers,  mechanics, 
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iiiid  laborers,  and  to  fix,  allow,  and  order  paid,  their  sala-  Empiorment 
ries  and  compensation,  and  to  determine  the  rates  of  tui-°'^*^  ®"' 
tion  for  non-resident  pupils; 

Third.  To  fix  tlie  course  of  study,  the  exercises,  and 
the  kind  of  text  books  to  be  used;  Provided^  that  but 
one  kind  of  text-books  of  the  same  grade  or  branch  of  Textbooka 
study  shall  be  used  in  the  same  department  of  the  school, 
and  that  after  the  adoption  of  any  book  it  shall  not  be 
changed  in  less  than  three  years,  unless  the  price  thereof 
t^hali  be  unwarrantably  advanced,  or  the  meclianical  qual- 
ity lowered,  or  the  supply  stopped; 

Fourth.     To  proviae  for  school  furniture,  fixtures,  and  Furniture. 
apparatus,  and  for  everything  needed  in  the  school  house 
or  for  the  use  of  the  board; 

Fifth.     To  rent,  repair  and  insure  school  houses  and  Repair  of 
proi>erty,  and  preserve  the  same  for  the  benefit  of  the  "*^*'^^  ^^'^^ 
schools  of  the  district; 

Sixth.     To  build  or  remove  school  houses  and  build- Building. 
ino^s  and  to  purchase  or  sell  school  lots; 

Seventh.     To  suspend  or  expel  pupils  from  school  who^xpei  pupils, 
refuse  to  obey  the  rules  thereof,  and  to  exclude  from 
school  children  under  six  j'ears  of  age; 

Eighth.     To  determine  the  number  and  qualifications  Quaiiflcntions 
of  teachers  that  shall  be  employed,  and  length  of  time^'***^  ^^*' 
that  the  school  shall  be  kept;  to  fix  the  time  tor  the  open- 
ing or  closing  of  school,  and  for  the  dismissal  of  primary 
pupils  before  the  regular  time  for  closing  schools; 

Ninth.     To  provide  books  for  the  use  of  indigent  child-  Books  for  poor, 
ren,  on  the  written  statement  of  the  teacher  that  the 
parents  of  such  children  are  not  able  to  purchase  them; 

Tenth.     To  require  pupils  to  be  furnished  with  proper  Proper  books, 
and  suitable  books  as  a  condition  of  membership  in   the 
school ; 

Eleventh.    To  exclude  from  the  schools  and  school  sectarian 
libraries  of  said  district  all  books,  tracts,  papers  or  cate- ^**^' ®'°' 
chisms  of  a  sectarian  nature; 

Twelfth.     To  require  teachers  to  conform  to  the  law  Law  of  board, 
and  the  regulations  of  the  board; 

Thirteenth.     To  protect  the  morals  and  health  of  the  Morals, 
pupils  while  at  school. 

Skc.  29.  There  shall  be  an  election  for  two  members  Election  of 
of  the  board  of  trustees  of  said  district,  held  on  the  first 
Monday  of  September,  A.  D.  1882,  and  biennially  there- 
after, and  the  clerk  of  the  board  shall  give  ten  days  no- 
tice of  the  time  and  place  of  said  election  by  publication 
is  some  newspaper  published  in  said  district.  Every 
resident  proj)erty  taxpayer  of  said  district,  who  has  been 
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Same.  Buch  resident  of  the  district  for  the  three  months  next 

prior  to  any  such  election,  and  who  is  legally  qualified  to 
vote  at  a  general  election  for  county  officers  in  Ada 
connty,  shau  be  entitled  to  vote  at  said  school  election 
in  said  district  Any  person  offering  to  vote  may  be 
challenged  by  any  legally  qualified  elector  of  the  dis- 
trict, and  any  one  of  the  judges  of  the  election  shall 
.thereupon  administer  to  the  person  challenged  an  oath, 
•^^  ^»8  follows:  "You  do  solemnly  swear  (or  affirm)  that  yon 
are  a  citizen  of  the  United  States;  that  you  have  resided 
in  this  Territory  for  four  months  last  past;  and  in  this 
school  district  for  three  months  last  past;  and  that  you  are 
now  a  resident  property  taxpayer  of  this  school  district; 
tliat  you  are  twenty-one  years  of  age;  and  that  yon  have 
not  voted  at  this  election."  If  he  shall  refuse  to  take 
such  oath  or  affirmation,  his  vote  shall  be  rejected.  Any 
person  guilty  of  voting  illegally  shall  be  punished  as  is 
or  may  be  provided  in  the  general  election  law  of  this 
Territory  for  the  punishment  of  illegal  voting  at  a  gen- 
eral election.  Any  three  members  of  the  board  of 
trustees  whose  terms  are  not  to  be  filled  at  said  election, 

oflcenof  may  act  as  judges  of  the  election,  and  should  there  not 
be  three  such  members  present  at  the  opening  of  the 
polls,  the  electors  present  shall  *  appoint  a  legal  voter  to 
fill  the  vacancy.  One  of  the  judges  shall  act  as  clerk. 
At  said  election  the  polls  shall  be  opened  by  one  of  the 
board  of  trustees,  or  by  any  qualified  voter,  if  no  trustee 
shall  be  present,  at  ten  o'clock  in  the  forenoon,  and 
closed  at  four  o'clock  in  the  afternoon  of  the  same  dav. 
Such  election  shall  be  conducted  generally,  when  not 
otherwise  provided  by  this  act,  as  county  elections  are 
conducted;  and  any  member  of  the  board  of  trustees,  or 
any  magistrate,  may  quality  the  officers  of  election  faith- 
fully to  perform  their  duties  as  such,  and  to  make  true 
returns  of  said  election  to  the  hoard  of  trustees  of  said 
district;  and  for  any  violation  of  such  duties,  any  of  said 
officers  shall  be  liable  to  the  same  pains  and  penalties 
as  are  or  may  be  provided  by  the  general  election  law 
for  like  offenses  by  officers  of  any  general  election. 

Sec.  30.  Voting  at  said  elections  shall  be  by  ballot, 
and  immediately  alter  the  closing  of  the  polls  the  judges 
shall  proceed  to  count  the  votes  and  ascertain  the  result, 
and  the  two  persons  qualified  to  be  elected,  who  shall  re- 
ceive the  largest  number  of  votes,  shall  be  declared 
elected,  and  the  judges  of  election  shall  certify  the  re- 
sult and  deliver  such  certificate  with  the  poll-lists  and 
tally -sheets  to  the  clerk  of  the  board  of  trustees;  and 
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if  npon  counting  the  votes  there  shall  be  a  tie,  and  three  Tic  votes, 
qnalified  persons  shall  have  the  highest  nnmber  of  votes, 
the  board  of  trustees  shall  ^choose  two  from  among  the 
three;  or  if  one  qualified  person  shall  have  the  highest 
nnmber  of  votes  and  two  or  more  qnalilied  persons  shall 
have  the  second  highest  number  of  votes,  said  board 
shall  choose  one  trustee  from  among  said  persons. 

Sec,  31.    This  act  shall  take  effect  and  be  in  force  fron^y      /  .     /    ,. 

and  after  its  passage.  rUjLd^  ^^<J     ClJ/u/  OJ/^ 

Approved  February  4,  1881.        ^yj^^  ^   ^  i^ 

FRANKLIN    CITY. 


A.N     ACT 

TO  REPEAL  AN  ACT  ENTITLED  "  AN  ACT  TO  INCORPO- 
RATE  FRANKLIN  CITY  IN  ONEIDA  COUNIT,"  AP- 
PROVED JANUARY  10,  A.  D.,  1873. 

Be  U  enacted  hy  ths  Legislative  Asaeinbly  of  the  Tef^ri- 

tory  of  idaho^  as  follows: 

Section  1.    That  an  act  entitled  "  An  Act  to  incorpo- Repeal  of  in- 
rate  Franklin' City  in  Oneida  County,"  be  and  and  the '°'^'^"°"- 
same  is  hereby  repealed. 

Sec.  2.    This  act  shall  take  effect  and  be  in  force  from 
and  after  the  first  Monday  in  June,  A.  D.  1881. 

Approved  January  15,  1881. 
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AN  AOT 

TO  AMEND  THE  CHARTER  OF  THE  CITY  OF  LEWISTON. 

Be  it  enacted  by  the  Zegislative  Assembly  of  the  Terri- 
tory of  Idaho  J  as  follows: 


Liiniti. 


Inoorpora- 
tion. 


Taxes  for 
general  pur- 
potes. 


CHAPTER  I. 

Section  1.  That  the  corporate  limits  of  the  city  of 
Lewiston  shall  be  as  follows,  to-wit:  Cora  men  cing  at  the 
confluence  of  the  Snake  and  Clearwater  rivers,  on  the 
boundary  line  between  the  Territories  of  Idaho  and 
Washington,  and  running  thence  along  said  bonndar}' 
line  sontliward  to  a  point  opposite  to  the  subdivision 
line  between  lots  two  and  three  of  section  one,  township 
number  thirty-five,  north  of  range  six  west;  thence  due 
east  on  said  subdivision  line  to  a  point  upon  the  east 
line  of  section  six,  township  number  thirty-five,  north 
of  rano^e  five  west;  thence  due  north  along  said  line  to 
the  mid-channel  of  the  Clearwater  River;  thence  west- 
erly along  said  channel  to  the  place  of  beginning. 

Sec.  2.  The  inhabitants  within  the  city  of  Lewiston 
are  hereby  constituted  and  declared  to  be  a  municipal 
corporation,  by  the  name  and  style  of  the  city  of  Lew- 
iston, and  by  that  name  shall  have  perpetual  succession, 
and  may  sue  and  be  sued,  plead  ana  be  impleaded,  in  all 
courts  of  justice,  contract  and  be  contracted  with,  and 
have  and  use  a  common  seal,  and  alter  the  same  at 
pleasure. 

CHAPTER  IL 

POWERS  OF  THE  CORPORATION. 

Section  3.  Said  city  has  the  power  to  assess,  levy  and 
collect  taxes  for  general  municipal  purposes,  not  to  ex- 
ceed one-half  per  centum  per  annum^  upon  all  property, 
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both  real  and  personal,  within  the  city  limits  which  is  same. 
by  law  taxable  for  Territorial  and  connty  pnqjoses,  and 
to  levy  and  collect  special  taxes  as  hereinafter  provided; 
but  all  taxes  for  general  and  special  ninnicipal  pnrpopes, 
exclusive  of  assessments,  as  hereinafter  provided,  shall 
not  exceed  one  and  one-half  per  centum  atmually  on  the 
property  assessed. 

Sec.  4.    To  make  regulations  for  the  prevention  of 
accidents  by- fire;  .to  organize  and  establish  lire  depart- Fire  depart, 
ments,  and  provide  for  the  government  of  the  same;  to  ^^^^ 
provide  lire  engines  and  other  apparatus,  and  a  suthctient 
supply  of  water,  and  to  levy  and  collect  special  taxes  for  Tax  for. 
tlie^e  purposes,  not  to  exceed  one-fifth  one  per  centum 
annually,  upon  the  taxable  property  within   the  city; 
and  on  petition  of  the  owners  of  one-half  the  ground  in- 
cluded M'ithin  any  prescribed  limits  within  the  city,  to  Fire  Umitt 
prohibit  the  erection  within  such  limits  of  any  building, 
or    addition   to   any   building,  unless   the   outer   walls 
thereof  be  made  of  brick  ana  mortar,  or  iron,  or  stone 
and  mortar,  or  other  fire-proof  material;  and  to  provide 
for  the  removal  of  any  building  or  any  addition  erected 
contrarv  to  law. 

Sec.  6.     To  purchase,  or  condemn  and  enter  upon  and  condemn 
take  any  lands  within  the  Territorial  limits  of  the  city,  {f"!!^^'^^*^ 
for  public  squares,  streets,  alleye,  parks,  commons,  ccme-  .^^-^  ^f^ 
teries,  hospital  grounds,  for  workhouses,  house  of  correc- 
tion, or  any  other  legitimate  municipal  purpose,  and  to 
enclose,  ornament  and  improve  the  same,  and  to  erect 
necessary  buildings  thereon;  and  for  these  purposes  may 
levy  and  collect  special  taxes,  not  exceeriing  one-fifth  of 
one  per  centum  annually,  on  the  taxable  property  tlierein. 

To  control  all  of  such   buildings,  and  all  lands  pur- 
c1lai^ed  or  condemned  under  the  provisions  of  this  sec- 
tion, and  of  all   streets,  highwaj'S,  squares,  and   other  control  of 
public  grounds  within  its  limits,  established  or  appro- Jubiic **^* 

1>riated  to  public  use  by  authority  of  law,  or  which  have*''*"'*^ 
,  )eeii  or  may  be  hereafter  dedicated  to  public  use  by  any 
per84»n  or  persons;  and  in  case  such  lands  are  deemed 
unsuitable  or  insufiicient  for  the  purposes  intended,  to 
diH}K>se  of  and  convey  the  same;  and  the  conveyances  of 
such  property,  executed  in  the  manner  that  may  be  pre- 
scribeJ  by  ordinance,  shall  be  held  to  extinguish  all 
.  rights  and  claims  of  said  city,  or  the  public,  existing 
prior  to  such  conveyance;  but  when  such  lands  are  so 
V  dispoi^ed  of  and  conveyed,  enough  thereof  shall  be  re- 
served for  streets  to  accommodate  adjoining  property 
owners. 
25 
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Lighting  tb0 
city. 


Tax  for. 


Streets  and 
sidewalks. 


Sewcra. 
Special  tax  for. 


fffC 


Sidewalks. 


Health. 


Drainage. 


Seo.  6.  To  provide  for  the  lio^htins:  of  the  streets,  and 
furnishing  the  city  with  gas  or  other  lights,  and  for  the 
erection  or  construction  of  such  works  as  may  be  neces- 
sary or  convenient  therefor;  and  to  levy  and  collect  for 
these  purposes  a  special  tax,  not  exceeding  one-iifth  of 
one  per  centum  per  annum,  upon  the  taxable  property 
witliin  the  limits  of  the  city  benefited  by  such  lights, 
which  limits  sliall  be  fixed  by  the  city  council  each 
year  before  levying  any  tax  authorized  by  this  section, 
and  such  taxes  shall  onlv  be  assessed  and  collected  from 
property  within  said  limits. 

Sec.  7.  To  provide  for  clearing,  opening,  graveling, 
improving,  constructing,  and  repairing  streets,  hiirhways 
ana  alleys,  and  sidewalks  and  gutters,  and  tor  the  pre- 
vention and  removal  of  all  obstructions  therefr4)m,  or 
from  any  cross  or  sidewalks;  also  to  regulate  cellar  ways 
and  cellar  lights,  and  sidewalks  within  the  city;  to  pro- 
vide for  clearing  the  streets  and  for  constructing  sewers 
and  cleaning  and  repairing  the  same;  and  to  assess,  levy 
and  collect,  annually  a  road  poll  tax,  (not  Ic^ss  than  one 
nor  more  than  six  dollars),  on  every  male  inhubitant  of 
the  city  between  the  ages  of  twenty-one  and  titty  yejirs, 
excepting  persons  who  are  a  public  charge;  also  a  special 
tax  on  property  of  not  less  than  two,  or  more  than  five 
mills,  ))er  centum,  annually,  on  the  taxable  property 
within  the  city;  which  taxes  shall  be  expended  for  the 
purposes  specified  in  this  section  except  sidewalks. 

Sko.  8.  The  council,  whenever  itisdeemedex|)edient 
to  cause  sidewalks  to  be  constructed,  repaired  or  kept  in 
order,  may,  by  ordinance,  provide  for  the  same.  It'  any 
person  owning  real  estate  within  the  city  shall  refuse  or 
neglect  to  build  or  repair  said  walks,  according  to  the  re- 
uirements  and  provisions  of  said  ordinance,  for  sixty 
ays  after  its  publication,  the  council  shall  cause  said 
walks  to  be  constructed  or  repaired  and  pay  for  the  same 
ont  of  the  general  street  funds;  and  the  expense  thereof 
shall  be  assessed  on  the  real  property  along  which  said 
walks  are  built,  and  collected  as  other  taxes  are  collected. 
Sec.  9.  To  make  regulations  for  preserving  tlie  health 
of  the  citizens,  and  to  prevent  the  introduction  of  con- 
tagious diseases  into  the  city;  and  for  tiiese  purposes  to 
remove  persons  aflected  with  contagious  diseases  to  suit- 
able hospitals  provided  for  the  same,  and  to  provide  for 
their  support;  and  to  cause  any  lot  of  land  within  their 
limits,  on  which  water  at  any  time  becomes  sta;j:nant  to 
be  drained  or  tilled  up;  to  regulate,  cf)ntrol  and  enforce 
the  building  and  cleaning  of  vaults  within  the  city;  and 
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in  case  of  a  failure  or  refusal  of  the  owner  of  property  samoL 
to  comply  with  the  requirements  of  any  ordinance  or 
resolution  of  thecitv  council  with  reference  to  such  mat- 
ters,  after  such  notice  as  in  such  ordinance  or  resolution 
may  be  prescribed,  the  work  necessary  may  be  done  at 
the  expense  of  the  city,  and  the  amount  so  expended 
ehall  be  assessed  as  a  tax  upon  such  property,  and  shall 
be  collected  as  other  assessments. 

Sko.  10.  To  provide  for  the  survey  of  the  blocks  and  streets. 
streets  of  the  city,  and  for  the  making  and  establishino^  of 
the  boundary  lines  of  such  blocks  and  streets  and  to 
establish  tiie  grades  of  all  streets  within  the  city,  and  toGndei. 
lay  off,  widen,  straighten,  name,  change,  extend,  vacate 
and  establish  streets,  hiii^hways,  and  alleys,  and  all  public 
grounds,  and  to  provide  for  the  condemnation  of  such 
real  estate  as  may  be  necessary  for  such  purposes;  and  to 
authorize  and  forbid  the  location  or  laying  of  tracks  for 
railways  and  street  railways  on  all  street**,  alleys,  andRaiiwayi. 
public  ])Iaces;  but  no  railroad  track  can  thus  be  located 
and  laid  down  until  after  the  injury  to  property  abutting 
upon  the  street,  alley,  or  public  place  upon  such  track,  is 
sn|)p<>8ed  to  be  located  and  laid  down,  has  been  ascer- 
tained and  compensated  for  in  the  manner  hereinafter 
provided.* 

Sec.  11.    To    erect    and   maintain    waterworks,    or  water  work* 
to  authorize  the  erection  and  maintenance  of  the  same,  ^    *'*^'^" 
for  the  purpose  of  furnishing  the  city  with  water;  but  no 
Buch  works  shall  be  erected  by  the  city  until  a  majority 
of  two-thirds  of  the  members  of  the  city  council  shall 
vote  therefon 

To  construct,  or  authorize  the  construction  of  such 
water-works  without  the  limits  of  the  city,  and  to  pur- 
chase the  right  of  way  for  the  satne,  and  for  the  pur]K)se 
of  protecting  and  maintaininir  the  same  from  injury  and 
the  water  from  pollution,  the  jurisdiction  of  the  city  shall 
extend  over  the  territory  occupied  by  said  works,  and  all 
reservoirs,  streams,  trenches,  pipes  and  drains  used  in 
and  necessary  to  the  construction,  maintenance  and  op- 
eration of  the  same,  and  over  the  streams  or  source  from 
which  the  water  is  taken,  for  five  miles  above  the  point 
from  which  taken,  and  to  enact  all  ordinances  and  regu- 
lations necessary  to  carry  the  power  herein  conferred  into 
effect. 

Sec.  12.     If  the  right  to  construct  and  operate  such 
water  works  is  granted  to  private  individuals  or  corpora- wntcr  works  by 
rions,  it  may  make  such  grant  to  inure  for  the  term  of  {SroomUoM^ 
twenty- five  years,  and  may  authorize  such  individual  or 
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Same. 


Tax  for  water 
vurk& 


Tnx  for  water 
roiiL 


company  to  charge  and  collect  from  each  person  supplied 
by  tnem  with  water,  such  water  rent  as  may  l>e  agreed 
upon  between  such  individuals  or  corporation  in  bnild- 
ins^  such  work.  And  said  city  is  authorized  and  em- 
powered to  enter  into  a  contract  with  the  individual,  or 
corporation,  or  company,  constructing  such  works,  to  sup- 
ply tlie  city  WMth  water  tor  fire  purposes,  and  for  such  other 
purposes  as  may  be  necessary  for  the  health  and  safety 
thereof,  and  to  pay  therefor  such  sum  as  may  be  agreed 
upon  between  said  vcontracting  parties,  and  to  condemn 
and  appropriate  so  much  private  property  as  shall  be 
necessary  for  the  construction  and  operation  of  such 
water- works;  and  if  the  construction  and  operation  of 
such  water  works  is  done  by  individual  or  private  corpo- 
rations, the  city  may  confer  by  ordinance,  upon  such  in- 
dividuals or  corporations,  the  said  power  to  take  and  ap- 
propriate private  property  for  such  purposes,  on  paying 
damages  therefor. 

Sec.  13.  To  levy  and  collect  a  special  tax,  at  the  reg- 
ular time  of  levying  taxes  of  each  year,  not  exceeding 
one-half  of  one  per  centum  of  the  taxable  property  within 
said  city,  for  the  purpose  of  constructing  such  water- 
works; l)Ut  no  tax  shall  be  levied  for  the  purpose  of  aid- 
ing any  ])rivute  individual  or  cx)rporation ;  ana  when  such 
works  shall  have  l)een  constructed,  the  city  shall  have 
power  to  assess  and  collect,  from  time  to  time,  in  such 
manner  as  the  city  council  shall  deem  equitable,  from 
each  tenement  or  other  place  supplied  with  water,  such 
water  rent  as  may  be  deemed  reasonable;  and  attlie  reg- 
ular time  for  levj'ing  taxes  in  each  year,  the  city  may 
levy  and  collect  in  addition  to  the  tax  already  authorized 
by  this  section,  a  special  tax  on  taxable  property  within 
the  limits,  sufficient  with  the  water  rents  hereby  author- 
ized, to  pay  the  expenses  of  running  and  operating  such 
works;  and  if  the  right  to  build,  maintain  and  operate 
such  water  works  shall  be  granted  to  a  private  individual 
or  corporation,  and  the  city  shall  contract  with  such  in- 
dividuals or  corporations  for  a  supply  of  water  for  any 
purpose,  the  city  shall  levy  and  collect  each  year  a  spe- 
cial tax  to  pay  said  water- rent;  Provided^  that  said 
taxes  shall  not  exceed  one-half  of  one  per  centum,  annu- 
ally, within  the  limits  benefited  by  such  works;  which 
limits  shall  be  fixed  by  the  city  council  each  year,  l)etore 
levying  any  tax  authorized  by  this  section ;  and  said  taxes 
shall  only  be  assessed,  levied  and  collected  on  property 
within  said  limits. 

Sec.  14.    To  regulate  and  prevent  domestic  animals 
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nmninsf  at  larfi^e,  and  to  license,  tax,  regnlate  and   re- Restrain  and 

A.      •      3       ^  '  If    ^  'm.\  '      »j.      ^•      •*.  J    j.  control  an l- 

Btrain  the  keeping  oi  dogs  within  its  limits,  and  to  au- mau niuning 
thorize  the  distraining,  impounding  and  sale  of  the  same*^^*"^*^ 
for  the  penalty  incurred  and  cost  of  proceeding,  or  may 
authorize  tlieir  destruction. 

Sec.  15.  To  regulate,  license  and  tax  all  carts,  draji^.  Regulate  nnd 
wai^ons,  carriages,  coaches,  and  omnibuses,  and  other  ve-  IrieJIl^aiooiar 
liicles  kept  for  hire;  and  to  fix  tlie  rates  thereof;  to^^ 
license,  tax,  and  regulate,  or  prohibit  theatrical  shows 
and  otiier  exhibitions;  to  license,  tax,  and  regulate  auc- 
tioneers, hawkers,  peddlers,  brokers,  and  pawnbrokers; 
to  license,  regulate,  restrain,  and  to  prohibit,  for  cause, 
drinking  saloons,  beer  shops,  breweries,  or  other  places 
where  intoxicating  and  other  beverages  are  sold  or  dis- 
posed of  in  less  quantities  than  one  quart;  but  no  license 
shall  be  required  of  apothecaries  or  druggists  for  the  sale 
of  wines,  spirits,  or  malt  liquors  for  medical  pui'poses; 
to  license,  tax,  and  regulate  wash-houses,  and  to  prescribe 
and  regulate  tlie  places  for  the  same,  and  the  persons 
who  shall  carry  on  the  same  ;  to  license  and  tax  hotels, 
livery  stables,  and  wholesale  and  retail  establishments 
of  every  kind  and  description;  Provided^  that  no  tax  or 
license  shall  be  imposed  for  the  sale,  inside  its  limits,  of 
any  natural  products  of  the  country,  nor  shall  they  be 
i  mposed  upon  wheelwrights,  carpenters,  blacksmiths,  boot 
ana  shoe  makers,  tailors,  milliners  and  dress  makers,  and 
other  mechanical  arts. 

Sec.  16.  To  establish  and  maintain  a  police,  and  toPoUca 
provide  for  the  election  and  appointment  of  such  police 
officers  as  may  be  necessary,  wiio  shall  have  full  power 
to  make  arrests  with  or  without  warrants,  within  or  with- 
out the  city;  to  summons  aid  and  to  exercise  all  powers 
n'.X5essary  and  requisite  for  the  prevention  of  crime,  or 
apprehension  of  offenders;  and  in  all  cases  where  arrests 
are  made  for  offenses  tried  under  the  general  laws  of  the 
Territory  before  justices  of  the  peace  or  other  Territo- 
rial courts,  such  police  officers  shall  be  entitled  to  receive 
the  same  fees  as  sheriffs  or  constables,  for  the  same 
flervice. 

Sec.  17.     To  prevent  injury  or  annoyance  from  ^^y-^l^^S^^^^' 
thins:  dangerous,  offensive,  or  nnhealthy,  and  to  cause  strain  ram 

■'.^.i         lAji.  j.«J  •!  Win  J?,  houses  of 

any  nuisance  to  be  abated  ;  to  restrain  and  punisii  any  iii(kmc,etc 
disturbance,  or  any  unlawful   or  indecent  practices;  to  //^'^^^^ 
provide  for  the  support  and  employment  of  vagrants  and 
paupers;  to  suppress,  prohibit,  restrain,  and  regulate  the 
use  of   opium   and   opium   houses,    disorderly  houses, 
Iiouses  of  ill  fame,  or  gambling  houses;  and  to  author- 
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Cemeteries. 


Mftrketa. 


liMuo.  ize  the  destruction  of  all  instraments  or  devices  used  for 

purposes  of  ganibliup^  or  gaming;  to  regulate  the  traiis- 

t)ortation  aiid  kee))ing  of  gunpowder  or  other  coiubiisti- 
>Ie8;  and  to  provide  or  license  magazines  for  the  same; 
to  prevent  and  punish  fast  or  immoderate  riding  or  driv- 
ing upon  the  streets  or  public  places;  to  regulate  the 
speed  of  trains  and  locomotives  on  railways  over  the 
streets  or  within  the  limits  of  the  city;  to  prevent  any 
riots,  noise  or  disturbance,  or  disorderly  assemblages;  to 
protect  the  property  of  the  corporation,  or  its  inhabit- 
ants, and  to  preserve  peace  and  order  therein. 

Skc.  18.  To  establish  cemeteries  and  improve  the 
same,  and  to  regulate  the  burial  of  the  dead  therein,  and 
to  ])rcvent  the  burial  outside  thereof. 

Sk(\  19.  To  establish  and  regulate  markets,  and  to 
])r<>vide  for  the  measuring  or  weighing  of  hay,  coal  and 
otiier  articles  of  sale. 

Borrow  money,  j^^c.  20.  To  borrow  money  on  the  credit  of  the  city, 
for  any  purposes  wi  til  in  the  authority  of  the  corporation  ; 
but  the  indebtednesses  of  the  city  shall  not  exceed  in  the 
asrgregate  the  sum  of  twenty  thousand  dollars,  and  any 
del)t  or  liability  incurred  in  excess  of  said  sum  shall  be 
invalid  and  void. 

Sec.  21.  To  adopt  ordinances  for  the  government  of 
the  city,  and  to  carry  into  effect  the  power  given  by  this 
act:  to  provide  for  the  punishment  of  any  violation  of 
any  ordinance  of  the  city  by  a  tine  not  exceeding  one 
hundred  dollars,  or  imprisonment  for  not  more  than 
thirty  days,  or  both,  or  by  a  forfeiture  or  penalty,  not 
^  exceedin<r  one  hundred  dollars,  and  for  the  working  of 
any  one  sentenced  to  such  imprisonment  or  committed 
in  default  of  the  payment  of  any  such  fine,  during  the 
term  tliereof. 

Sko.  22.     To  establish  and  regulate  the  fees  and  com- 

pRyofoffleere  ])ens}ition  of  all  its  officers  except  when  otherwise  pro- 

anjUcnLrai  yidcd.  Said  city  shall  have  all  other  powers  and  privi- 
lege-^ not  herein  specially  enumerated  as  are  incident  to 
municipal  corporations  of  like  charter  and  degree,  not 
inconsistent  with  the  laws  of  the  United  States,  or  of 
this  Territory,  and  as  may  be  necessary  for  carrying  into 
effect  tiie  provisions  of  tliis  act,  according  to  the  true  in- 
tent and  Tneaning  thereof. 

^•^pr«i  laws  of     Sko.  23.     No  general  laws  of  the  Territory  shall  have 

riior>.         the  effect  tn  alter  or  amend  this  charter,  or  any  of  the 

iffu  provisiotis  thereof,  when  inconsistent  therewith,  unless  the 

act  enacting  said  laws  clearly  expresses  such  intention  by 
a  reference  to  the  said  charter. 


Ordlnanccfl. 


Fenal  laws. 
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CHAPTER  III. 

GOVERNMENT. 

Section  24.     Tlie  power  and  aiitliority  hereby  given     ' 
to  the  city  of  Lewiston  by  this  act,  shall  be  vested  in  a 
in  ay  or  and  common  council,   together  with  such  othet*  coundL 
officers  as  are  in  this  act  mentioned,  or  may  be  created 
under  its  authority. 

Sec.  25.  -The  common  council  shall  consist  of  six 
aldermen.  They  shall  be  elected  for  two  years,  and  shall  Alderman, 
hold  their  offices  until  their  successors  are  elected  and 
qualitied;  Provided^  that  at  the  first  annual  election 
tliree  of  the  six  members  shall  hold  their  offices  for  one 
year  only,  and  if  such  city  shall  be  divided  into  two  or 
more  wards,  the  council  shall  make  an  equitable  appor- 
tionment of  the  members  holding  for  different  terms, 
among  the  several  wards,  so  that  at  ea^jh  election  there 
may  be  at  least  one  member  from  each  ward  elected. 

Sec.  26.  For  the  purposes  of  the  first  election,  and 
until  further  ordered  by  the  council,  said  city  shall  be  di- 
vided into  twu  wards,  as  follows  :  All  that  portion  b'^'^S^^arda. 
west  of  a  line  extending  from  the  southern  boundary 
of  said  city,  northerly  along  the  center  of  Fifth  street  to 
the  nortii  boundriry  of  the  city,  shall  be  known  as  ward 
number  one;  and  all  that  portion  lying  east  of  said  line, 
shall  constitute  and  be  known  as  ward  number  two. 

Skc.  27.  At  the  first  election,  there  shall  be  elected  pijst  election, 
three  members  from  each  ward,  for  the  full  term  of  two 
3'ears,  provided^  that  at  the  first  regular  meeting  after 
such  election,  the  council  shall' make  an  equitable  appor- 
tionnient  of  the  members  holding  for  diti'erent  periods 
among  the  several  wards,  and  when  such  apportionment 
is  made,  the  members  to  hold  for  two  years  shall  be 
chosen  by  lot,  in  the  presence  of  the  mayor  and  council, 
in  such  alternate  manner  that  at  least  one  member  from 
each  ward  may  be  secured  for  such  period  of  two  years  ; 
Promded^  however,  that  the  members  of  the  council, 
elected  under  the  present  charter  of  said  city,  shall  con- 
tinue to  hohl  their  said  office  until  the  first  election  pro- 
vided for  in  this  act,  and  until  their  successors  are  elected 
and  qualified. 

Sec.  28.     The  Mayor  shall  be  elected  for  one  year,  and  ^ayor. 
shall  hold  his  office  until  his  successor  is  elected  and 
qualified. 

Sec.  29.     There  shall  be  elected,  as  hereinafter  provi- 
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ded,  a  marehal,  clerk,  attorney,  treasurer,  health  offi- 
cer, city  surveyor,  street  commissioner,  and  asseB&or, 
who  shall  be  officers  of  the  municipal  corporation. 

Tlie  marshal  and  treasurer  shall  be  elected  by  the 
qualified  voters  of  the  corporation,  and  hold  their  office 
for  one  3'ear,  or  until  their  successors  are  elected  and 
qualified. 

The  common  council  shall,  annually,  at  the  first  reg- 
ular meeting  thereof  after  the  qualification  of  the  mem- 
bers thereof  elected  at  each  annual  city  election,  elect  by 
ballot  a  clerk,  attorney,  health  oflicer,  surveyor,  street 
commissioner,  and  assessor,  for  the  ensuing  year,  and 
until  their  successor  is  elected  and  qualiiied;  and  any 
qualified  elector  of  said  city  may  be  elected  to  one  or 
more  of  said  offices;  and  the  council  may  at  any  time 
remove  any  of  said  officers  for  malfeasance,  inattention 
or  incompetency. 

The  Justices  of  the  Peace  elected  for  the  precinct  in 
which  the  city  is  located,  and  residing  within  the  city, 
shall  have  jurisdiction  over  all  crimes  defined  and  by 
(any)  ordinance  of  said  city,  and  of  all  other  actions 
brought  to  enforce  or  recover  any  penalty  or  forfeit  de- 
clared or  given  by  any  such  ordinance,  and  full  power 
and  authority  to  hear  and  determine  all  causes,  civil  or 
criminal,  arising  under  such  ordinance,  and  to  pronounce 
judgment  in  accordance  therewith. 

All  civil  or  criminal  proceedings  before  said  Justices 
of  the  Peace,  under  and  by  authority  of  this  act,  shall  be 
governed  and  regulated  by  the  general  laws  of  this  Ter- 
ritory relating  to  justices  of  the  peace,  and  to  their  prac- 
tice and  jurisdiction,  and  shall  be  subject  to  review  in 
the  district  court  of  the  proper  district  by  certiorari  or 
appeal,  the  same  as  other  cases. 

Sec.  30.  No  person  is  eligible  to  any  office  in  said 
city,  who  at  the  time  of  election  is  not  entitled  to  the 
privileges  of  elector  according  to  the  laws  of  this  Terri- 
tory, and  who  has  not  resided  in  said  city  for  thirty  days 
next  preceding  said  election. 

CHAPTER  IV. 

ELECTIONS. 

General  eieo-        Sectton  31.    Tliere  shall  be  a  general  election  for  all 
^^  city  officers  required  to  be  elected  under  this  act,  on  the 

second  Monday  in  June  of  every  year. 
Sec.  32.    No  person  is  qualified  to  vote  at  any  elee- 
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tioTi  under  this  act  who  does  not  possess  the  qaalifications  Electors,  qunii- 
in  Sec.  30  of  this  act  for  officers,  and  who,  if  under  ^^*'°°* 
fifty  years  of  a^,  has  not  paid  either  a  poll  or  property 
tHx,  if  any  has  been  assessed,  for  the  fiscal  year  then  last 
past,  sucli  paj'uient  to  be  proven  by  the  proper  oflScial 
receipt  therefor,  or  other  record  evidence,  except  when 
for  good  canse  such  evidence  cannot  be  produced  it  may 
be  proven  by  the  oath  of  the  person  offferin^  to  vote. 

8eo.  33.  That  at  all  elections  for  city  ofiJcers,  the  vote 
shall  be  bj'  ballot. 

Sec.  34.  The  clerk,  under  the  direction  of  the  coun- 
cil, shall  give  ten  days'  notice,  by  posting  the  same  in  at  Notice  of  eioo- 
least  two  public  places  in  each  ward  oi  the  city,  or  by  ^°"" 
publication  in  some  newspaper  published  in  said  city,  of 
such  genenil  election,  the  officers  to  be  elected,  the  place 
designated  for  holding  the  election,  and  the  judges  and 
clerks  ap|x>iiited  to  conduct  the  same. 

Sec.  35.  All  elections  shall  commence  at  twelve 
o'clock  M.  and  continue  until  six  o'clock  p.  m.  of  the 
same  da}'  without  closing  the  polls.  If  any  judge  of  au 
election  fails  to  attend  and  serve  at  the  proper  time,  the 
voters  of  the  ward  then  present  may  elect  another  in  his 

place,  and  if  any  clerk  fails  to  attend  and  serve  at  the 
proper  time  the  judges  of  the  election  may  appoint  an- 
other in  his  place. 

Sec.  36.  Judges  and  clerks  of  election  must  possess  judges  of  oiao- 
the  qualifications  of  voters  in  the  ward  where  they  act, ^^'^ 
but  a  mistake  or  error  in  this  respect,  or  a  failure  to  give 
notice  of  election  as  required  by  this  act  shall  not  invali- 
date any  election  otherwise  legal.  The  judges  of  elec- 
tion and  clerks  shall  make  a  full  and  complete  return  of 
the  votes  cast  at  any  election,  and  sign  the  same,  and 
deposit  the  same,  within  forty-eight  hours  after  the  day 
of  said  election,  with  the  city  clerk. 

Sec.  37.  Within  ten  days  after  any  election,  at  any 
ficeneral  or  special  meetino^,  the  city  council  shall  canvass  canvaas of 
the  return  thereof,  and  a  written  statement  of  said  can- 
vass shall  be  made  and  signid  by  the  presiding  oflScer  of 
the  council  at  the  said  canvass,  and  attested  by  the  clerk 
and  iminediately  filed  with  the  clerk.  Such  written 
statement  shall  contain  the  whole  number  of  votes  cast 
at  said  election,  the  name  given  for  any  person  for  any 
oflSce,  and  the  names  of  persons  elected  to  such  ofl[ice. 

I^rovlded^  that  if  the  requisite  number  of  officers  shall 
not  be  elected,  by  reason  of  two  or  more  persons  having 
an  equal  and  highest  number  of  votes  for  one  and  the 
same  ofiice,  the  council  shall  give  notice  to  the  several 
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persone  so  ]iaving  an  equal  number  of  votes  to  attend  at 
the  council  chamber  at  an  appointed  time,  and  the  said 
conncil  shall  then  and  there  proceed  publicly  to  decide 
by  lot  which  of  the  persons  so  having  an  equal  number 
of  votes,  shall  be  deemed  duly  elected;  and  a  certificate 
of  election  shall  be  duly  issued  to  the  person  thus  de- 
clared elected  as  hereinafter  provided.  Witliia  two  days 
after  said  canvass  is  filed,  the  clerk  shall  make  and  8i.£:n 
a  certificate  of  election  for  each  person  declared  thereby 
to  be  elected,  and  deliver  the  same  on  demand  to  the  said 
person. 

Sec.  38.  A  certificate  of  election  is  prima  facie 
evidence  of  the  matter  therein  stated,  but  the  council  is 
the  final  judge  of  the  qualifications  and  election  of  the 
mayor,  and  its  own  members.  A  contested  election  for 
any  office  must  be  determined  by  the  council  according 
to  the  laws  of  the  Territory,  regulating  the  proceedings 
in  contested  elections  for  county  officers. 

Seo.  39.  The  term  of  office  of  every  one  elected  to 
office  under  this  act,  shall  commence  on  the  1st  day  of 
July  of  each  year.  Any  person  elected  to  any  office  who 
shall  fail  to  qualify  by  filing  a  bond,  or  taking  the  oath 
of  office,  or  both,  as  is  herein  provided,  on  or  before  the 
said  1st  day  of  July,  after  his  election,  shall  be  deemed 
to  have  declined  said  office;  and  said  office  shall  become 
vacant,  except  in  cases  of  contests,  in  which  case  such 
person  must  qualify  within  ten  days  from  tlie  determin- 
ation of  such  contest. 

Seo.  40.  All  persons  elected  under  this  act  before  en- 
tering upon  the  duties  of  his  office,  shall  take  and  file 
with  the  clerk  an  oath  to  the  following  efiect:  I,  A.  B. 
do  solemnly  swear  (or  affirm)  that  I  will  support  the 
Constitution  of  the  United  States,  and  the  organic  act  of 
this  Territory,  and  that  I  will  to  the  best  of  my  ability 

faithfully  perform  the  duties  of ,  during  my 

continuance  in  said  office,  so  help  me  God,  and  file  an 
official  bond  when  required. 

Sec.  41.  All  laws  of  this  Territory  regulating  and 
governing  general  elections  and  proceedings,  and  matters 
incidental  thereto,  shall  apply  to  and  govern  elections 
under  this  act,  unless  as  herein  otherwise  provided. 
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CHAPTER  V. 

VACANCIES    IN  OFFICE. 

Se:ctton  42.  An  office  becomes  vacant  upon  the  death, 
removal,  or  resignation  of  the  incumbents,  or  a  failure  to 
quality  as  required  by  law. 

Any  office  may  be  declared  vacant  by  the  city  conn- vacancies, 
cil  when  the  incumbent  thereof  shall  have  been  absent 
from  tlie  city,  witliout  leave  of  the  council  first  obtained, 
for  tlie  period  of  sixty  days,  exceptin*^  that  tlie  office  of 
any  alderman  who  sliall  neglect  and  refuse  to  attend  the 
regular  meetings  of  the  council  six  consecutive  times, 
without  leave  of  the  council  first  obtained,  may  be  de- 
clared vacant  by  the  council. 

Sec.  43.     A  vacancy  in  any  office  shall  be  filled  by  y^^^^^^j^  j^^^^ 
the  council  at  a  re^jular  meetinir.  fliieJ. 

Sec.  44.     Anotticer  appointed  to  fill  a  vacancy  shall  Qualification 
fill  said  office  until   the  next   regular  city  election,  and  Jj,^^'*^*. 
ninst  within  five  days  after  being  notified  of  his  appoint- 
ment by  the  clerk,  qualify  therefor,  as  in  the  case  of  an 
oflicer  elected,  or  he  shall  \\e  deemed  to  have  declined 
and  the  office  shall  be  considered  vacant. 

CHAPTER  VL 

ORGANIZATION  AND  POWERS  OF  THE  COUNCIL. 

Section  45.     The  city  council  shall  have  all  the  legisla- 
tive powers  granted  hy  this  act,  and  ail  other  corporate  LegiBiatiro 
powers  of  the  city  not  herein  or  by  some  ordinance  of  ^^^®'' 
the  citv  conterred  on  some  other  otficer. 

Sec.  46.     The  council  shall  provide  for  the  time  and 
place  of  its  regular  meetings,  at  any  of  which  it  may  ad- 
journ until  its  next  regular  meetin<j,  or  to  any  interven-Rci?uiar meet- 
ing time,  and  it  may  be  convened  uy  the  mayor  or  any  ^'^^ 
two  aldermen,  at  any  time,  upon  a  day's  notice  given  to 
each  member  thereof  in  the  city. 

Skc.  47.     A  majority  of  the  members  of  the  council 
shall  constitute  a  quorum,  but  a  less  number  may  ad- 
journ from  time  to  time  and  compel  the  attendance  of  Quoram. 
absent  members. 

Sec.  48.     The  council  may  adopt  rules  and  regulations 
for  the  government  of  the  conduct  of  its  members,  and  its  Government 
proceedings.     It  may  require  of  any  of  the  city  officers,  of  council. 
Buch  official   bonds  for  the   faithful   dischar^^  of  their 
duties  as  they  may  deem  expedient,  and  provide  by  or« 
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dinancc  for  the  givins:,  filing  approval  and  prosecntion 
of  such  bonds.  It  shall  keep  a  journal  of  its  proceedings, 
and  on  the  call  of  any  one  of  its  members  must  cause 
the  ayes  and  nays  to  be  taken  and  entered  in  the  jounial 
upon  any  question  voted  upon.  Its  deliberations  and 
proceedings  must  be  public. 

Seo.  49.  The  council  may  punish  any  member  for 
disorderly  conduct,  at  any  nieeting,  or  for  refusing  or 
neglecting  to  attend  any  meeting  without  snffident 
cause;  and  may  by  a  two-thirds  vote  expel  a  member. 

Sec.  50.  The  mayor  is  ex-officio  president  cif  the 
council,  and  shall  preside  over  its  deliberations  when  he 
is  present,  but  shall  not  vote,  except  in  case  of  a  tie  in  the 
voteof  the  members  present  and  voting;  in  which  case  he 
shall  have  the  casting  vote.  He  has  authority  to  pre- 
serve order,  enforce  the  rules  of  the  council  and  deter- 
mine the  order  of  business,  subject  to  such  rules  and  to 
an  appeal  to  the  council.  In  the  absence  of  the  mayor 
at  any  meeting  the  council  must  appoint  one  of  their 
member  president,  to  serve  during  the  meeting  or  until 
the  mayor  attends. 

Skc.  61.     On  the  first  secular  day  of  July  there  must 
Amiuaimcet-   be  a  regular  annual   meeting  of  the  council,  and   such 
meeting  is  appointed  by  this  act,  and  no  notice  or  call 
thereof  is  necessary. 

Sec.  52.  A  majority  of  the  whole. number  constitu- 
ting the  council  is  a  majority  within  the  mean ii iff  of 
this  act,  and  not  otherwise,  nnless  expressly  so  provided. 
The  concurrence  of  a  majority  of  a  quorum  is  a  suffi- 
cient majority  to  determine  any  question  or  matter  otli- 
er  than  the  final  passage  of  an  ordinance. 


Quorum. 


CHAPTER.  VII. 

THE  MAYOR,  HIS  POWER  AND  DUTIES. 

Mayor,  duties  Section  53.  The  mayor  is  the  executive  oflBcer  of  the 
corponition.  It  is  his  duty  at  the  fii*st  regular  meeting 
in  July  and  January,  to  communicate  by  message  to  the 
council  a  general  statement  of  the  condition  and  affairs 
of  the  corporation;  and  to  recommend  the  adoption  of 
such  measures  as  he  may  deem  expedient  and  proper, 
and  to  make  special  communications  to  the  council  from 
timo  to  time  as  he  may  think  proper. 

Approve  bonds.      Pb  5.  54     lie  shall  take  and  approve  all  official  under 
takings  which  the  ordinances  of  the  city  may  require 
li-om  any  officer,  or  any  undertaking  which  may  be  re- 
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quired  of  contractors  for  the  faithful  performance  of 
c^fficial  duty,  or  of  contracts,  and  approve  the  same  and 
file  innnediately  with  the  city  clerk. 

Skc.  55.     He  shall  perforin  such  other  duties  and  ex- other dutiea. 
ercise  such  other  authority  as  may  be  prescribed  by  this 
act,  any  city  ordinance,  or  law  of  the  United  States,  or  of 
til  is  Territory. 

Sec.  56.  Any  ordinance  which  shall  have  passed  the 
council  shall,  before  it  becomes  a  law,  be  presented  to 
tlie  mayor  for  his  approval.  If  he  approves  the  sanie  he  Veto  power, 
shall  sign  it;  if  not,  he  shall  within  ten  days  return  it 
with  his  objections  in  writini;  to  the  council,  who  shall 
cause  the  same  to  be  entered  in  the  journal,  and  shall 
proceed  to  reconsider  the  ^ame.  If  after  such  recoiisid- 
eration  two-thirds  ot  the  council  shall  vote  to  pass  the 
same,  it  shall  become  a  law. 

Sec.  57.  During  any  temporary  absence  of  the  mayor  Mayor  pro  tem 
from  the  city,  or  if  he  be  nnable  to  act,  the  council  shull 
elect  one  of  their  members  who  shall  be  the  acting 
mayor,  and  perform  all  the  duties  of  sucli  office  during 
Buch  temporary  absence  or  inability,  except  as  is  other- 
^¥iBe  provided  by  this  act. 


CHAPTER  VIIL 

TEE  POWERS  AND  DUTIES  OP  OTHER  OFFICERS. 

Section.  58.  The  city  attorney  shall  represent  the  city  attomej. 
city  in  all  suits  or  proceed inirs  in  which  the  city  isleix^'lly 
interested,  and  give  his  advice  and  opinion  in  writin^r 
concerning  any  matter  in  which  the  city  is  interested, 
-when  required  by  the  mayor  or  council;  but  the  city 
may  employ  additional  counsel  when  deemed  advisable 
by  the  council. 

Sec.  59.     It  shall  be  the  duty  of  the  clerk  to  keep  aciert 
fair  and  correct  journal  of  the  proceedings,  and  to  lile 
and  keep  all  papers  and  books  of  the  city  council.     The 
clerk  is  authorized  to  administer  any  oath  required  to 
Le  taken  in  connection  wnth  the  duties  of  his  office. 

Sec.  60.  All  demands  an  .  accounts  against  the  city  j^ccounts. 
must  be  presented  to  the  clerk  with  the  necessary  evi- 
dence in  support  thereof,  and  he  must  submit  the  same 
to  the  council,  who  shall  by  a  vote  direct  whether  the 
same  shall  be  paid  or  any  part  thereof,  as  they  may  deem 
it  just  and  legal. 

Sec.  61.     When  the  council  orders  any  demand  or 
account  to  be  paid,  if  money  has  been  appropriated  for 
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that  purpose,  and  not  otherwise,  the  clerk  mnst  draw  a 

Warrant  on      warrant  upon  the  treasurer  for  the  amount  ordered  paid, 

^^^^^'         which  warrant  mnst  be  drawn  on  the  special  or  general 

funds  appropriated  therefor,  and  be  signed  by  the  mayor 

and  attested  bv  the  clerk. 

Seo.  62.  The  clerk  mnst  keep  proper  Iwoks  of  ae- 
connt,  showing  therein  all  sums  appropriated,  the  date 
thereof,  and  out  of  what  fund,  the  date  and  Rinonnt  of 
all  warrants  drawn  thereon,  and  to  whom  payable,  and 
all  such  other  matters  and  things  as  may  be  prescril)ed 
by  ordinance,  or  proper  and  necessary  to  a  correct  under- 
standing of  the  city  finances. 

Skc-  63.  Tlie  treasurer  is  receiver  of  taxes,  and  must 
receive  and  keep  all  money  that  shall  come  to  the  city 
by  taxation  or  otherwise,  and  pay  out  tlie  same  upon  the 
warrant  of  the  mayor,  attested  by  the  clerk. 

Sec.  64.  The  treasurer  must  keep  an  account  with 
the  general  fund  and  a  separate  account  with  each  special 
fund  that  may  be  raised  for  any  specific  object;  and 
when  a  warrant  is  drawn  on  any  particular  fund  it  can 
only  be  paid  out  of  such  fund. 

Sec.  65.  The  treasurer  mnst  make  a  report  of  the 
receipts  and  expenditures  toHlie  common  council  at  the 
first  regular  meeting  in  the  months  of  January  and  July 
of  each  year;  which  report  shall  be  published  in  any 
newspaper  published  in  the  city. 

Sec.  66.  The  assessor  must,  annually,  make  a  correct 
list  of  all  the  propert}'^  subject  to  taxation  by  the  city, 
with  the  valuation  thereof,  and  certify  and  return  the 
same  to  the  clerk. 

Sec  67.  A  person  feeling  himself  aggrieved  by  any 
such  assessment,  either  in  the  valuation  or  listing  of  the 
property,  may  apply  in  writing  to  the  council  to  have 
such  assessment  revised,  and  if  the  council  deem  the 
same  erroneous  they  must  correct  it.  The  party  apply- 
ing for  such  correction  may  be  examined  as  a  witness  in 
relation  to  the  matter  if  he  desires  it,  or  the  council  re- 
quire it. 

Sec.  68.  The  assessment  of  property  must  be  made 
in  the  manner  prescribed  by  law  for  assessing  prop- 
erty for  territorial  and  county  taxes:  But  the  form 
of  assessment  roll,  and  the  rule  for  ascertaining  the  own- 
ership of  property,  and  in  whose  name  it  may  be  as- 
sessed, may  be  prescribed  by  ordinance,  and  the  time  of 
making  such  assessment  and  the  return  thereof,  and  of 
applying  to  the  council  for  a  revision  thereof,  must  be 
prescribed  by  ordinance. 


Aoeasor. 


Appeal  fVom 
assessment 


Manner  of  as- 
sessment. 
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Sec.  69.  The  marshal  is  a  peace  officer,  and  must  ex-  Marshal 
ecnte  all  process  issued  by  the  justices  of  the  peace  of 
the  cit}^  or  directed  to  him  by  any  magistrate  of  the 
Territory.  lie  must  attend  regularly  upon  the  courts 
of  said  justices  of  the  peace,  and  meetings  of  the  coun- 
cil. He  has  power,  by  and  witli  the  approval  of  tlie 
council,  to  appoint  one  or  more  deputies,  who  shall  pos- Deputy, 
sess  the  same  power.  He  shall  make  arrests  for  breach 
of  the  peace,  or  for  commission  of  a  crime  within  the 
city  limits,  with  or  without  warrant,  as  a  peace  officer 
may  do  under  the  laws  of  the  Territory.  He  shall  exer- 
cise a  vigilant  control  over  the  peace  and  quiet  of  the 
cit3%  and  he  is  the  keeper  of  the  city  prison,  unless  oth- 
erwise prescribed  by  ordinance. 

Sec.  70.     The  marshal  must  keep  a  correct  record  of  Manharf 
all  arrests  made  by  him   or   his  deputies,   showing  the"^ 
time,  cause  or  coinplaint  upon   M'hich   said   arrest  was 
made,  and  must  make  a  full  and  complete  report  in  writ- 
iiiir  each  month  to  the  city  council. 

Sec.  71.  The  justices  of  the  peace  of  the  city  shall,  JosUce  of  the 
before  exercising  any  of  the  functions  of  his  office,  as 
snch,  give  a  bond  to  the  city  in  such  sum  and  such  con- 
ditions as  the  council  may  require.  He  must  keep  aBondi 
proper  account  of  all  fines,  costs  or  other  moneys  re- 
ceived by  him  when  acting  under  and  by  authority  of 
this  act,  and  he  must  pay  to  the  treasurer  monthly  all 
such  monej'S,  and  take  duplicate  receipts  therefor,  one 
of  which  he  must  file  with  the  clerk. 

Sec.  72.     The  powers  and  duties  of  all  other  officers  other  offloeis. 
of  the  city  shall  be  as  prescribed  by  ordinance. 

Sec.  73.     The  official  books  and  papers  of  all  the  city  official booki. 
officers  are  city  property,  and    must  be  kept  as  such  by 
such  officers  during  their  continuance  in  office,  and  de- 
livered to  their  successors. 

Sec.  74.     The  official  books  and  pa]>ers  of  any  officer  luspectioii  of 
mentioned  in  this  act  may  be  inspected  at  any  time  by  a^^ 
committee  of  the  council  appoinjted  for  that  purpose. 

CHAPTER  IX. 

ORDINANCES. 

Section  75.    Tlie  stvle  of  every  ordinance  shall  be:  Ordinance. 
"The  City  of  Lewiston  does  ordain  as  follows.''     All 
ordinances  and  resolutions  or  rules  for  tlie  approi)riation 
or  pavment  of  mo7iey,  shall  require  for  their  j)a88age  and 
adoption  the  concurrence  of  a  majority  of  all  the  mem- 
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Same.  bers  of  the  conncil.     No  ordinance  shall  contain   more 

than  one  subject,  which  shall  be  clearly  expressed  in  its 
title,  and  no  ordinance  or  section  thereof  shall  be  reviseii 
or  amended  unless  the  new  ordinance  contain  the  entire 
ordinance  or  section  revised  or  amended,  and  the  ordi- 
nance or  section  so  amended  shall  be  repealed. 

aJnied  a^d  ^  ^*^'  '^^'  ^'^  Ordinances  shall,  as  soon  as  may  be  after 
published.  their  passfl^,  be  recorded  in  a  book  kept  for  that  pur- 
pose, and  be  authenticated  by  the  signature  of  the  j>re- 
siding  officer  and  the  clerk;  and  all  those  of  a  general  or 
permanent  character,  and  those  imposing  any  fine,  pen- 
alty or  forfeiture,  shall  be  published  in  some  newspaper 
of  general  circulation  within  the  city,  and  it  shall  be  a 
sufficient  defense  to  any  suit  or  prosecution  for  such  tine, 
penalty  or  forfeiture,  to  show  that  no  such  publication 
was  made,  and  no  such  ordinances  shall  take  effect  and 
be  in  force  until  the  expiration  of  five  days  after  they 
have  been  published. 

CHAPTER  X. 

Section  77.  The  assessor  shall,  annually,  make  out 
a  list  of  the  names  of  all  persons  within  the  city  liable 
Boad  poll  tax.  to  pay  a  road  poll  tax,  as  provided  in  this  charter;  and 
at  the  time  of  making  such  list  the  assessor  shall  de- 
mand from  each  person  the  road  poll  tax  levied  for  said 
j'ear  by  the  council,  anJ  it*  the  said  road  tax  is  then  paid 
the  assessor  shall  mark  the  same  paid  on  said  list,  and 
give  to  the  person  so  paying  a  receipt  therefor,  and  the 
said  list  shall  be  returned  to  the  council  with  the  return 
of  his  assessment  of  property,  and  he  shall  pay  over  to 
the  city  treasurer  the  money  received  by  him  and  take 
his  receipt  therefor,  and  file  the  same  with  the  city  clerk. 
The  said  poll  tax  list  shall  be  given  to  the  city  marshal, 
and  he  shall  at  once  proceed  to  collect  the  unpaid  poll 
road  tax  thereon  from  the  persons  named  on  said  list. 
The  marshal  shall  also  place  u;x>n  said  list  the  names  of 
all  persons  found  in  said  city  liable  to  pay  said  poll  tax 
who  shall  fail  to  produce  a  receipt  for  the  payment  of  a 
road  poll  tax  for  the  current  year.  He  shall  d-inand  the 
amount  due  from  each  person  named  on  said  list  when 
assessable,  and  shall  proceed  at  once  to  collect  the  same 
from  any  person  who  shall  fail  to  pay  the  same  when  so 
demanded,  by  levy  and  sale  of  personal  property  of  such 
person  so  delinquent,  or  sufficient  thereof  for  that  pur- 
pose, and  to  pay  the  expenses  of  the  levy  and  sale;  Pro- 


CHARTER  OF  THE  CTTT   OF  LEWI8T0N.  401 

vided,  that  the  council  may  allow  any  person  to  pay  same. 
aaid  poll  tax  in  work  npon  tlie  streets  of  the  city,  under 
tbe  direction  of  the  street  commissioner,  at  the  rate  of 
two  dollars  per  day. 

Any  person  having  men  employed,  either  for  himself 
or  company,  shall,  when  required,  provide  a  list  of  the 
names  of  all  such  persons  so  employed  liablo  to  pay  such 
road  poll  tax,  and  if  such  employer  or  his  agent  shall 
fail  to  inrnish  such  list,  or  shall  furnish  an  incomplete  or 
otherwise  incorrect  one,  then  such  employer  or  company 
shall  be  liable  to  pay  such  road  poll  tax  of  his  or  their 
employees,  and  shall  pay  the  road  poll  tax  due  by  such 
men  so  employed,  on  being  notified  in  writing  by  the 
marshal. 

Sec.  78.  Whenever  any  special  or  general  tax  has 
"been  levied  as  provided,  and  authorized  by  chapter  two 
of  this  act,  every  part  thereof  shall  bear  interest  at  the  interest  on  de- 
rate of  one  and  one-half  per  cent,  per  month,  from  thetax^*"' 
time  it  becomes  delinquent  until  paid,  and  shall  be  a 
lien  from  said  date,  upon  any  real  property  owned  by  the 
party  assessed. 

Skc.  79.     The  city  council  must  provide  by  ordinance  Delinquent 
within  what  time  all  taxes  levied,  as  provided  and  au-'**®** 
thorized  by  the  provisions  of  chapter  two  of  this  act,  may 
be  paid  to  the  treasurer;  and  all  taxes  not  paid  within 
such  time  are  thereafter  delinquent  taxes,  and  shall  be 
collected  as  such  with  ten  per  cent? per  annum  additional. 

Sec.  80.     Within  five  days  from  the  expiration  of  the  Delinquent 
time   limited   for   paying   taxes   to   the    treasurer,   the***'°  ' 
treasurer  must  return  the  tax  roll  to  the  council,  distin-^ 
guishing  thereon  the  taxes  paid  and  those  remaining  un- 
paid. 

Sec.  81.  Tlie  council  must  thereafter  order  the  city 
olerk  to  deliver  the  said  delinquent  tax  roll  to  the  city 
attoi  ney,  with  directions  thereon  requiring  said  attorney 
to  ctnumence  civil  actions  against  all  persons  whose  taxes  civu  nctionn  to 
are  marked  delinquent  there<m  within  ninety  days  after  ^°"®<^' ^*<-'*- 
the  said  delinquent  roll  is  delivered  to  him;  Provided, 
that  the  council  may  by  resolution,  for  cause,  except  any 
whose  names  appear  thereon  as  delinquent  from  said 
civil  action. 

Sec.  82.  The  city  attorney  shall  give  notice  in  a  news- 
paper of  general  circulation  in  said  city,  that  said  delin- 
quent tax  roll  is  in  his  hands  for  collection,  and  shall 
give  thirty  days  after  the  first  publication  of  said  notice 
before  commencing  action  for  the  payment  of  said  taxes. 

At  the  expiration  of  said  thirty  days,  the  said  attorney 
26 
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Same.  gliall  proceed  to  collect  snch  taxes  with  interest  and  costs, 

as  remain  delinquent  according  to  the  territorial  laws  and 
regulations  for  tlie  collection  of  deh'nquent  taxes.  After 
action  commenced,  on  settlement  of  the  same  before  trial, 
there  shall  be  taxed  as  cost  an  attorney  fee  of  five  dollars; 
and  on  final  judgment  there  shall  be  taxed  as  costs  in  ad- 
dition to  other  costs  an  attorney  fee  of  ten  dollars. 

Seo.  83.  If  personal  property  be  not  found  whereon 
to  levy  the  execution  issued  on  the  judgment  obtained  in 
said  action,  or  if  levied  upon  it  is  not  sufficient  to  pay 
the  judgment,  levy  shall  be  made  upon  the  real  property 
of  the  person,  firm,  or  corporation  against  whom  the  tax 
is  levied  or  cliarged,  or  sufficient  thereof  to  satisfy  said 
execution,  including  interest,  fees  of  officers,  and  all  ex- 
penses of  sale. 

Sec.  84.  In  case  of  delinquent  tax  levied  upon  real 
property  in  the  name  of  an  owner  unknown,  the  execu- 
tion shall  be  executed  by  levying  upon  each  lot  or  part 
thereof  of  such  property,  for  the  tax  levied  thereon  and 
selling  it  separately. 

Sec.  85.  All  taxes  heretofore  levied  by  the  city  of 
Lewiston  and  remaining  unpaid  and  delinquent  may,  by 
order  of  the  council,  be  collected  from  the  person,  firm  or 
corporation,  whether  known  or  unknown,  against  whom 
the  same  was  charged  or  levied  by  execution  in  the  same 
manner,  and  with  the  effect  provided  in  this  chapter  for 
the  collection  of  delin(flient  taxes. 

Sec.  86.  When  real  property  is'  sold  for  delinquent 
taxes,  the  person  executing  the  executi(m  must  im- 
mediately make  a  deed  for  such  property  to  the  purchaser, 
stating  therein  that  the  same  is  made  subject  to  redemp- 
tion as  provided  by  law,  and  such  deed  shall  convey  to 
the  purchasers  (subject  to  redemption)  all  the  estate  or 
interest  therein  of  the  owner  whether  known  or  un- 
known. 

Sec.  87.  Real  property  sold  for  taxes,  as  provided  in 
this  chapter,  may  be  redeemed  by  the  owner  or  his  suc- 
cessor or  grantee  in  interest,  or  any  person  having  a  lien 
thereon,  either  by  judgment,  decree,  raortijage  or  other- 
wise or  any  part  thereof,  separately  sold,  within  two 
years  from  the  date  of  the  deed  therefor,  by  the  payment  of 
the  purchase  money  together  with  interest  on  the  pur- 
cliiise  money  from  the  date  of  the  sale  to  the  time  of 
payment,  at  the  rate  of  one  and  a  half  per  cent,  per 
month,  and  also  the  amount  of  any  and  all  taxes  which 
the  purchaser  may  have  paid  on  said  land  with  the  same 
interest  thereon.     A  redemption  discharges  the  property 
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from  tlie  effects  of  the  sale,  and  from  the  tax  levied  for 
which  it  was  sold.  If  made  by  the  owner  or  cjrantee  or 
successor  in  interest  the  estate  in  the  property  is  thereby 
restored  to  such  owner,  grantee,  or  successor  in  interest, 
but  if  made  by  a  lien  creditor  the  amount  so  paid  shall 
form  a  part  of  his  lien  and  bear4ike  interest. 

Sec.  88.  In  the  sale  of  real  property  for  delinquent 
taxes,  only  so  much  thereof  shall  be  sold  as  is  necessary 
to  pay  the  required  amount.  In  said  sale  the  said  real 
property  shall  be  sold  in  pieces  and  parcels  most  likely 
to  sell  for  the  amount  necessary  to  pay  said  taxes  and 
costs,  and  interests,  and  legal  charges;  and  the  person 
offering  to  pay  the  said  amount  for  the  least  amount  of 
said  real  property  shall  become  the  purchaser  and  receive 
the  deed  for  the  amount  so  purchased. 

Sec.  89.  Personal  property  sold  under  the  authority 
of  this  Chapter,  shall  oe  sold  to  the  highest  bidder  for 
cash,  and  the  bill  of  sale  therefor  shall  express  the 
amount  for  which  the  same  was  sold,  and  the  return  of 
the  person  executing  the  warrant  or  execution  must  spec- 
ify such  consideration  and  the  name  of  the  purchaser. 

Sec.  90.  The  council  may  provide  by  ordinance  with- 
in what  time  a  warrant  for  the  collection  of  delinquent 
poll  taxes  must  be  returned,  and  may  order  an  alias  war- 
rant to  issue  for  the  collection  of  any  such  taxes,  not 
made  on  a  previous  one.  All  costs  atid  charges  for  the 
collection  of  delinquent  poll  taxes  must  be  made  on  a 
warrant,  and  collected  as  a  part  of  the  tax.  The  council 
may  provide  by  ordinance  the  fees  and  compensation  for 
collecting  delinquent  taxes;  but  the  same  shall  in  no  case 
be  paid  out  of  tne  treasury  of  the  city. 

Sec.  91.  All  property  subject  to  levy  on  execution 
is  subject  to  levy  upon  a  warrant  for  the  collection  of 
delinquent  taxes,  or  execution  in  case  of  judgment,  and 
also  all  property  subject  to  assessment  for  taxes  as  pro- 
vided for  by  this  Chapter  whether  the  Fame  be  exempt 
or  not.  The  city  marshal  shall,  upon  entering  upon  the 
discharore  of  his  duties  as  tax  collector,  give  a  bond  to  the 
city  in  the  snra  fixed  by  the  council,  conditioned  for  the 
faithful  discharge  of  his  duties  as  collector,  and  that  he 
will  pay  over  all  moneys  collected  by  him  as  required 
by  law. 
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CHAPTER  XL 

MISCELLANEOUS  PROVISIONS. 

Section  92.  The  city»of  Lewiston  is  not  bonnd  by  any 
contract^  or  in  any  way  liable  thereon,  unless  the  same 
is  authorized  by  a  city  ordinance,  and  made  in  writin^r, 
and  by  order  of  the  city  council  signed  by  the  clerk, 
or  some  other  person  in  behalf  of  the  city.  But  an  ordi- 
nance may  anthorize  any  officer,  or  agent  of  the  city, 
naming  him,  to  bind  the  city  withont  a  contract  in  writ- 
ing for  the  payment  of  any  sam  of  money  not  exceeding 
fifty  dollars. 

Sec.  93.  The  city  of  Lewiston  shall  be  liable  to  any 
one  for  any  loss  or  injury  to  person  or  property  growing 
out  of  any  casualty,  or  accident  happening  to  any  such 
person  or  property  on  account  of  the  condition  of  any 
street  or  public  ground  therein:  But  this  section  does 
not  exonerate  any  officer,  of  such  city,  or  any  other  per- 
son from  such  liability  when  such  casualty,  or  acciaent 
is  caused  by  the  willful  neglect  of  a  duty  enjoined  upon 
Such  officer  or  person  by  law,  or  by  gross  negligence,  or 
willful  misconauct  of  such  officer,  or  person  in  any  other 
respect 

Sec.  94.  No  money  shall  be  drawn  from  the  city 
treasury  but  in  pursuance  of  an  appropriation  for  that 
purpose  made  by  an  ordinance;  and  an  ordinance  mak- 
ing an  appropriation  of  money  must  not  contain  a  pro- 
vision ui>on  any  other  subject,  and  if  it  does,  such  ordi- 
nance, as  to  such  provisions,  shall  be  void,  and  not  other- 
wise. 

Sec.  95.  A  member  of  the  council  for  words  uttei-ed 
in  debate  therein  shall  not  be  questioned  in  any  other 
place. 

Sec.  96.  The  fiscal  year  of  the  city  shall  commence 
on  the  first  day  of  July  and  end  on  the  last  day  of  June 
of  each  vear. 

Sec.  97.  In  any  action,  suit,  or  proceedings,  in  any 
court,  concerning  any  assessment  of  property,  or  levy  of 
taxes,  authorized  by  this  act,  or  the  collection  of  any 
such  tax,  or  proceeding  consequent  thereon,  such  assess- 
ment, levy,  consequent  proceeding,  and  all  proceedings 
connected  therewith,  shall  be  presumed  to  be  regular 
and  duly  taken  until  the  contrary  is  shown;  and  when 
any  proceedin<r,  matter  or  thing  is  by  this  act  committed, 
or  lett  to  the  discretion  of  the  council,  such  discretion  or 
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judgment,  when  exercised  or  declared,  is  final,  and  can- 
not be  reviewed  or  called  in  question  elsewhere. 

Sec.  98.  The  citj'  council  is  hereby  authorized  to  grant 
the  right  to  use  the  streets  of  said  city  for  the  purpose 
of  laying  gas  pipes,  intended  to  furnish  the  inhabitants 
of  said  city  with  light,  to  any  person  or  association  of 
persons  for  a  term  not  exceeding  twenty-five  years;  and 
the  council  may  adopt  such  rules  and  regulations  in 
I^Rinting  such  exclusive  right  as  they  may  think  proper, 
and  as  shall  not  be  inconsistent  with  law. 

Sec.  99.  In  making  a  deed  for  real  property  sold  for 
delinquent  taxes,  it  is  not  necessary  to  recite  or  set  forth 
the  proceedings  prior  tu  the  sale,  but  it  is  sufiicient,  if  it 
substantially  appear  from  such  deed,  that  the  property 
was  sold  by  virtue  of  an  execution  duly  issued  on  judg- 
ment for  a  delinquent  tax  and  the  amount  thereof,  to- 
gether with  the  date  of  the  sale,  and  the  amount  paid 
therefor  by  the  purchaser. 

Sec.  100.  The  mayor  and  aldermen  are  not  entitled 
to,  and  shall  not  receive  any  salary  or  compensation  for 
their  official  services. 

Sec.  101.  All  real  property  within  the  limits  of  the 
city  of  Lewiston  not  laid  off  in  blocks  at  the  time  of 
making  any  assessment  authorized  by  this  act,  must  be 
assessed  at  the  cash  value  per  acre  or  fraction  thereof, 
as  the  case  may  be. 

Skc.  102.  The  city  council  may  divide  the  city  into 
not  less  than  two  nor  more  than  three  wards,  and  shall 
apportion  the  members  of  the  city  council  to  be  elected 
in  each,  and  provide  the  places  for  holding  elections  in 
each,  and  appoint  officers  for  conducting  the  same. 

Sec.  103.  When  the  grade  of  any  street,  highway  or 
alley  shall  have  been  established  by  authority  ot  the  city 
of  Lewiston,  and  any  person  or  persons  shall  have  built, 
or  made  improvements  on  such  street,  highway  or  alley, 
and  the  city  shall  afterwards  change  the  established  grade, 
or  shall  cliange  the  boundary  line  of  any  block,  street, 
highway  or  alley,  in  such  manner  as  to  injure  or  dimin- 
ish the  value  of  the  prop^ty  which  shall  nave  been  im- 
proved, the  city  shall  pay  to  the  owner  or  owners  of  the 
property  so  injured,  the  amount  of  such  damages,  and 
when  the  parties  interested  are  unable  to  agree  with  the 
city  council  as  to  the  amount  so  to  be  paid,  the  same 
shall  be  assessed  by  three  persons,  one  of  whom  shall  be 
appointed  by  the  Mayor,  one  by  the  owner  or  owners  of 
the  property,  and  one  by  the  two  appointed;  or  in  case 
of  tneir  disagreement,   by   the  city  council.     Said  ap- 
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praisers  shall  be  sworn  to  faithfully  execute  their  duties 
iiccordino:  to  the  be>t  of  their  ability.  They  shall  view 
the  premises  and  receive  any  legal  evidence,  and  may 
adjourn  from  day  to  day,  but  shall  make  their  report 
within  thirty  days  from  the  time  of  their  appointment. 

They  shall  assess  the  damage  sustained  over  and  above 
the  additional  value  of  the  property,  by  reason  of  the 
change  or  improvements.  They  shall  sign  their  report 
and  oeliver  the  same  to  the  clerk  of  the  District  Court 
of  the  district  embracing  the  city,  and  if  no  objection  is 
made  thereto,  in  the  manner  hereinafter  prescribed, 
within  twenty  days  thereafter,  the  assessment  shall  be 
final,  and  the  city  shall  pay  the  amount  so  assessed;  and 
npou  filing  a  precipe  therefor  the  party  entitled  may 
have  a  judgment  entered  therefor.  If  the  damage  so 
assessed  be  excessive  or  insufficient,  the  clerk  shall,  npon 
filing  a  written  precipe  therefor,  by  the  city  or  any  per- 
son as:s:rieved,  within  said  twenty  davs.  enter  the  case 
upon  the  trial  docket  for  the  next  term.  The  party 
cJaiming  damages  shall  be  the  plaintiiF,  and  the  city 
shall  be  the  defendant.  The  usual  pleadings  in  a  civil 
action  may  be  filed  in  such  special  pleadings  as  the  Court 
shail  allow,  and  the  issues  thus  formed  shall  be  tried  as 
other  civil  actions.  The  costs  shall  be  taxed  against  the 
city  only  when  the  judgment  is  for  a  larger  amount  than 
was  awarded  by  the  appraisers;  or  the  same  lias  been 
tried  at  the  instance  of  the  city  for  the  puq)ose  of  reduc- 
ing the  amount  of  damages,  and  the  damages,  are  not  so 
reduced,  otherwise  the  costs  shall  be  taxed  against  tlie 
parties  claiming  damages. 

Sec.  104.  The  city  shall  have  the  power  to  regulate 
the  running  of  ferries  within  the  city  limits,  and  to 
license  the  same,  and  to  build  and  maintain  bridges  or 
ferries  across  the  Clear  Water  and  Snake  rivers;  and  for 
the  purp  >se  of  building  and  maintaining  such  bridges  or 
ferries  the  city  may  purchase  the  right  of  way  bej^ond 
its  limits,  and  expend  money  in  the  constructing  and 
maintaining  such  bridges  and  ferries  outside  the  city 
limits,  and  the  jurisdiction  df  the  city  shall  extend  l)e- 
yon  J  the  city  limits  so  far  as  such  bridges  or  ferries,  or 
the  approaches  thereto  inav  extend;  Provided^  that  tiie 
city  shall  have  no  authority  to  expend  money  for  said 
purposes  on  ferries  which  do  not  run  to  or  from  some 
point  within  the  city,  or  on  bridges,  some  portion  of 
which  is  not  within  the  city  limits. 

Sec.  105.  In  all  cases  where  private  property  is  con- 
demned, or  taken   for  public  or  private   use,  or  by  au- 
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tliority  of  this  charter,  the  city  or  the  party  for  whom  it 
is  taken  shall  pay  a  fair  compensation  therefor  to  the 
owners  of  such  property,  and  when  such  owners  and  the 
city  council,  or  parties  interested,  are  unable  to  at^ree  as 
to  the  amount  of  such  compensation,  the  same  shall  be 
assessed  and  determined  in  the  manner  provided  by  the 
general  laws  of  this  Ttrritory  relating  to  the  mode  of 
proceeding  to  appropriate  lands  by  private  corporations. 

Sec.  106.  The  city  of  Lewiston  shall  have  the  right  to 
commit  any  person  or  persons  for  violating  any  of  the 
ordinances  or  laws  of  the  city  of  Lewiston,  to  the  county 
jail:  until  the  erection  of  a  city  jail.  The  compensation 
ibr  keeping  city  prisoners  in  said  county  jail  shall  be  the 
same  as  allowed  for  keeping  prisoners  in  said  county, 
and  shall  be  a  charge  against  said  city. 

Sec.  107.  All  acts  and  parts  of  acts  that  are  incon- 
Bistent  with  the  provisions  of  this  Charter,  are  hereby 
repealed. 

Sec.  108.  All  city  ordinances  passed  in  pursuance  of 
previous  acts  or  charters,  and  in  force  when  this  act 
takes  effect,  and  not  inconsistent  therewith,  shall  be  and 
remain  in  full  force  after  this  act  takes  effect  thereafter, 
until  repealed  by  the  city  council;  and  all  rights  vested 
or  liabilities  incurred  under  any  former  charter  of  said 
city  of  Lewiston,  or  any  ordinance  of  said  city  when 
this  act  takes  effect,  shall  not  thereby  be  lost,  impaired, 
or  discharged. 

Sec.  109.  This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

Approved  February  9,  1881. 
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AlV    ACT 

SUPLEMENTARY  TO  AN  JiCT  ENTITLED  "AN  ACT  TO 
AMEND  THE  CHARTER  OF  THE  CITY  OF  LEWISTON," 
APPROVED  FEBRUARY  9,  1881. 

JBe  it  enacted  by  the  legislative  Assembly  of  the  Terri- 
tory  of  Idaho^  as  follows: 

Section  1.     The  City  Council  of  the  City  of  Lewistbn, 
in  addition  to   the  powers  conferred  upon  them  by  the 
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act  to  which  this  is  supplementary,  shall  have  power  and 
are  hereby  authorized  to  sell  or  lease  the  property  of  said 
city;  also  to  lease  the  water-front  to  any  person,  steam- 
boat or  railroad  company,  for  the  purpose  of  erecting 
warehouses,  wharves,  whart-boats,  or  for  any  other  pur- 
pose which  they  may  deem  proper;  Providedy  that  t^aid 
city  council  shall,  in  any  such  lease,  or  leases,  reserve 
tlie  right  to  fix  the  rate  of  toll  or  wharfaaje. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  10,  1881. 
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GRADED  SCHOOLS  IN  CITY  OF 

LEWISTOK,,,,..,^,^^ 

TO  PROVIDE  FOR  THE  ESTABLISHMENT  AND  MAINTE- 
NANCE OF  GRADED  SCHOOLS  IN  THE  CITY  OF  LEW- 
ISTON. 

Be  it  enacted  hy  the  Legislative  Assemlly  of  the  Terri- 
tory of  Idaho^  a%  follows: 

OiwniMtionof  Section  1.  That  portion  of  Nez  Perce  County  in  the 
MhoS'ditrict,  Territory  of  Idaho,  comprising  the  city  of  Lewiston  and 
No.  1  Ncz  th,3  school  districts  attached  thereto,  described  as  follows, 
to-wit : 

Commencing  at  the  junction  of  Snake  and  Clearwater 
rivers,  and  running  thence  easterly  to  the  west  line  of 
the  Nez  Perce  Indian  Reservation,  thence  southerly  to 
the  northeast  corner  of  section  twenty,  of  township 
thirty -live,  north  of  range  four,  west;  thence  west  on  said 
section  line  to  Snake  river,  and  thence  northerly  along 
said  river  to  the  place  of  beginning,  is  hereby  organized 
and  established  as  an  independent  school  district  number 
one,  with  the  powers  hereinafter  specified. 

Skc.  2.  All  inhabitants  of  said  district,  male  and 
female,  over  the  age  of  twenty-one  years,  belonging  to 
either  of  the  classes  mentioned  in  section  one  of  an  act 
entitled  "An  Act  relative  to  elections,"  published  in  the 
compiled  and  revised  laws  of  Idaho,  1875,  page  684,  and 
not  prohibited  by  section  two  of  said  act,  shall  be  eli- 
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gible  to  office  in  said  district,  and  shall  be  entitled  to  vote 
at  all  elections  for  district  ol&cers,  and  on  all  snbjects 
and  questions  submitted  to  a  vote  of  the  electors  of  said 
district,  at  any  and  all  elections  held  for  sach  pui*poses. 

Sec.  3.    The  electors  of  said  district  shall  assemble  at 
the  school-house  in  the  city  of  Lewiston,  on  the  third 
"Wednesday   of  May,  A.  D.   1881,  and  shall  then   an.d 
there  choose  by  ballot  five  directors  of  schools  of  said  to  elect  five 
district,  one  of  whom  shall  serve  one    year,   two  for  wefin^Jday^o^ 
two  years,  and  two  for  three  years,  tlie  time  that  each  *^*y  ^®^^- 
shall  serve  to  be  designated  on  the  ballot;  and  annually 
thereafter,  on  the  third  Monday  of  May,  in   the  same  Annual  eic<> 
manner,  and  at  such  place  in  said  district  as  the  Board  May.^^ 
of  Education  shall  designate  and  provide,  one  or  two  di- 
rectore,  as  may  be  necessary,  to  succeed  the  director  or 
directors  whose  term  of  office  is  about  to  expire,  shall  be 
elected,  and  each  of  said  directors  shall  serve  for  the 
term  of  thr.'C  years,  and  until  their  successors  are  elected  Teraa  of  ofB^ 
and    qualified.     The    term   of  office   of  said   directors  ?eari^  " 
shall  commence  on  the  first  day  of  July  next  succeeding 
the  day  of  their  election.     Each  director  so  elected  shall 
file  in  the  office  of  the  clerk  of  the  district  his  written 
acceptance  of  said  office  prior  to  the  first  day  of  July 
next  succeeding  the  day  of  his  election,  and  a  failure  to 
file  said  written  acceptance  shall  be  deemed  a  refusal  to  ^f/^*"%?^ 
serve,  and  it  shall  thereupon  be  the  duty  of  the  directors  Sow^ued.^  **' 
holding  over,  to  fill  such  office  by  appointment  until  the 
next  annual   meeting,  and   until   their    successors   are 
elected  or  appointed  and  qualified. 

SvA3.  4.  Said  directors  and  their  successors  in  office  incorporation 
shall  be  a  bodj'  corporate  by  the  name  of  the  Board  of  education. 
Education  of  the  city  of  Lewiston,  and  as  such  and  by 
such  name,  shall  have  perpetual  succession.  They  shall 
receive  all  moneys  and  other  property  accruing  to  said 
district  or  to  said  city,  or  to  any  part  of  the  same,  for 
the  use  and  benefit  of  the  public  schools  therein,  and 
succeed  to  all  the  rights,  and  to  be  subject  to  all  the  lia- 
bilities of  the  same. 

Tlie  said  board  shall  be  capable  of  contracting  and  be  ^awuty. 
ing  contracted  with,  suing  and  being  sued,  and  shall  also 
be  capable  of  receiving  any  gift,  grant,  bequest  or  devise 
made  for  the  use  of  the  public  schools  of  said  district, 
and  of  said  city,  under  any  law  of  the  Territory,  for  the 
use  of  public  schools  therein. 

Seo.  5.  Said  board  shall,  on  the  Ist  day  of  July,  A.  ^.[{^J^"^  ^ 
D.  1881,  succeed  to  all  the  rights  of  the  hoard  of  trus- ami  assume 
tees  of  the  districts  included  within  the  limits  of  said  i&Jif^"'^^^' 
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independent  school  district,  and  all  moneys  and  property 
belongini^  to  said  districts  shall  be  delivered  to  said 
board  of  education  on  demand  by  the  person  or  officer 
having  possession  or  control  of  the  same. 

iricts  vacant     elected  and  serviiyg  as  trnstees  of  said  districts  shall  be- 

juiy^utfi^    come  vacant,  and  the  said  board  of  education   shall  as- 

snine  and  thereafter  exercise  full  control  and   nianatre- 

ment  of  the  school  property  and  common  schools  of  said 

district. 

to^'ofboardof  ^^^*  ^*  ^^'^  board  of  oducation -shall,  on  the  1st  day 
educauon  July  July,  A.  D.  1881,  and  annually  thereafter,  unless  said 
irtofeach  j^y  occur  On  Sunday,  or  a  legal  holiday,  and  in  that  case 
on  the  second  day  of  said  month,  meet  and  or<raiiize,  by 
choosing  from  their  number  a  president  and  clerk,  who 
shall  hold  the  office  for  one  year,  and  until  their  suc- 
cessors are  elected  and  qualified.  Said  board  may 
also  elect  by  ballot  a  tax  collector  for  the  district,  ^vho 
shall  hold  his  office  for  one  year  from  the  1st  day 
of  July  of  each  year.  A  superintendent,  who  bhall  liold 
his  office  during  the  pleasure  of  the  board,  and  the  su- 
perintendent and  clerk  shall  receive  such  compensation 
ior  their  services  as  the  board  may  determine.  The  su- 
perintendent shall  be  ex-officio  a  member  of  the  board 
of  education,  but  not  entitled  to  vote  therein.  The 
Members  of  board  may  for  Satisfactory  reasous,  remove  any  member 
moved.  ^^  ^  Or  officer  of  the  board,  and  fill  the  vacancy,  as  provided 
by  section  nine;  Provided^  that  no  member  shall  be 
removed  except  at  least  four  members  of  the  board, 
at  a  meeting,  of  whose  object,  time  and  place,  said 
member  shall  be  duly  notified. 

TOmpensStoiTf  ^^'^'  ^'  ^^  Other  member  of  said  board  shall  receive 
'  any  compensation,  except  the  clerk  and  superintendent 

Quoram.  Sec.  8.     Three  members  of  said  board  shall  constitute 

a  quorum,  for  the  transaction  of  business  at  any  meet- 
ing. 

vacancTof  Sec.  9.    In  casc  of   a  vacancy  the  board  of  education 

SieboM^^^^  shall  have  the  power  to  fill  the  same  by  appointment 
imtil  the  next  annual  district  election,  when  the  electors 
of  said  district,  may  chose  a  suitable  person  to  fill  the 
remainder  of  said  term;  Provided^  the  clerk  of  said 
board  shall  give  notice  of  said  vacancy  as  required  in 
other  cases. 

ISiutendwit  ^^'^'  ^^'  ^^^  Superintendent  shall  visit  the  schools  of 
hedistrict,  and  report  their  condition  to  the  board,  as  often 
as  they  require.  He  shall  superintend  the  gradingof  the 
schools,  and  examination  for  promotion  and  shall  per- 
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form  snch  other  duties  as  the  board  may  prescribe.  He 
shall  also  make  the  Territorial  superintendent  of  public 
instruction  such  reports  as  may  be  required  thmus^h  the 
county  superintendent  of  schools,  or  directly  report  to 
the  Territorial  department  of  education. 

Sko.  11.    The  superintendent,    tax    collector,    clerk,  officers  to  file 
and  president,  shall  tile  in  the  office  of  clerk  of  the  d  istrict  »^«^'p^"««- 
their  written  acceptance  of  the  office  as  such.    The  Presi-  Duties  of  presi- 
dent shall  preside  over  all  meetint^s  of  the  board,  when  *^"'^    ^*'  ' 
present.     In  his  absence  a  President  pro  tempore  may  be 
chosen.     lie  shall   si«jn  all  orders  drawn  upon  the  treas- 
urer of  the  district  to  be  paid  by  him,  and  perform  such 
other  duties  as  the  board  may  prescribe. 

Sec.  12.     Tiie   clerk  shall  act  as  clerk  of  the  district  DutieA of 
and   of  the  board  of  education  when  present.     In    his^^^*^ 
absence,  inablity  or  refusal  to  act,  a  clerk  pro  tempore 
may  be  chosen.     He  shall  notify  in  writino;  all  persons  Notify  peraons 
elected  or  appointed  to  any  office  in  the  district  within  0^^^^^*^ 
five  days  after  the  election  or  appointment;  ijive  per- 
sonal notice  to  each  of  the  directors  of  the  district  of 
special    meetings  of  the  board  of  education,   on    the 
request  of  the  president  or  any  two  members  thereof; 
ana  give  notice  of  all  special  meetins^s  of  the  electors  of  cnii  meetings 
the  district,  and  the  object  of  the  same,  at  the  time  and  anddiKirict. 
in  the  manner  prescribed  by  this  act.     He  shall  keep  a 
record  of  the  proceedinors  of  all  district  meetinjjs,  and  Actascierkof 
of  the  meetings   of  the   board  of  education,  and  of  all  filgs" ndo?the 
reports   made  by  him  to  the  county  or  Territorial  super- ^gj^^^®^^"" 
intendent  of  public  instruction,  and  to  the  city  council 
of  the  city  of  Lewiston. 

He  shall  make  all  reports  to  the  county  and  Territorial  Reports, 
superintendent  of  public  instruction,  and  to  the  said  city 
council  required  by  law  to  be  made.     He  shall  keep  an 
account  of  the  expense  of  said  district,  and  a  correct  and 
full  list  of  the  property  of  the  district.     He  shall,  on  the 
order  of  the  board  of    education,  draw  and  sign  orders  Draw  orders, 
for  the  payment  of  money  on  the  treasurer  of  the  dis- 
trict, stating  in  every  such  order  the  consideration  for 
which  it  was  drawn  and  the  name  of  the  person  render- 
ing such  consideration,  and  the  particular  fund   upon 
which  it  is  drawn,  and  after  said  order  is  signed  by  the 
president  of  the  board,  and  not  before,  deliver  the  same 
to  the  party  entitled  thereto,  and  take  his  receipt  there- 
for.    He  shall,  within  ten  days  after  the  assessment  roll  procure  as- 
of  taxable  property  in  the  county  has  been  tiled  and  in-^SSct"'^ 
spected  by  the  board  of  equalization,  at  their  first  meet- 
ing in  each  year,  and  from  time  to  time  thereafter,  when- 
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ever  changes  shall  be  made  by  the  board  of  equal izatioii 
in  said  roll,  procure  from  the  county  auditor  a  certified 
duplicate  of  the  taxable  property  in  said  school  district, 
and  file  the  same  in  his  office,  and  notify  the  board  of 
education  that  said  duplicate  is  on  file.  lie  shall  there- 
U{X)n,  under  instruction  of  the  board  of  education,  com- 
Compute  tax.  pute  aud  Specify  the  amount  of  tax  clue  from  each  tnn- 
payer  in  said  district,  specifying  the  purpose  for  which 
said  tax  is  levied,  and  deliver  the  tax  list  thereof  to  tlie 
district  tax  collector  on  or  before  the  third  Monday  in 
September  of  each  year.  He  sliall  keep  all  books,  records 
and  papers  belonging  to  his  office  and  deliver  the  same 
to  his  successor,  and  perform  such  other  duties  as  the 
board  of  education  may  prescribe. 

Sec.  13.     The  tax  collector  of  said  district  shall,  before 
entering  upon    the  duties  of  his  office,  execute  to  the 
board  of  education  a  bond  in  double  the  amount  of  taxes, 
as  nearly  as  can  be  ascertained,  (the  amoutit  to  be  deter- 
mined by  the  board  of  education)  which  will  come  into 
his  hands  as  said  collector  within  the  fiscal  vear,  with 
not  less  than  two  sureties,  to  be  approved  by  the  board 
of  education,  and  conditioned  for  the  faithful  discharore 
of  his  duties  as  such  collector,  and  file  the  same  with  the 
clerk  of  the  district.     In  case  of  a  breach  of  conditions  of 
said  board,  the  board  of  education  shall  cause  an  action 
to  be  commenced  thereon  in  the  name  of  said  board,  and 
the -money  recovered  thereon  shall  be  applied  to  the  use 
of  the  district.     He  shall  receive  the  school  tax  list  from 
the  clerk  of  the  district  when  prepared,  and  give  his  re- 
ceipt therefor. 

He  shall,  immediately  upon  the  receipt  of  said  tax  list, 
publish  a  notice  for  two  weeks  in  a  newspaper  published 
and  having  general  circulation  in  said  district,  or  if  there 
be  no  paper  published  in  said  district,  then,  by  posting 
notices  in  at  least  five  of  the  most  public  places  in  said 
district,  stating  that  the  school  tax  levied  by  the  board 
of  education,  giving  the  date  of  the  levy  and  the  rate,  is 
now  due  and  payable,  and  that  the  law  will  be  enforced 
in  the  collection  of  the  same;  and  the  tax  collector  shall 
have  the  same  power  to  enforce  the  collection  of  said  tax 
as  is  given  to  the  county  assessor  on  personal  property, 
and  district  attorneys  on  real  estate,  in  the  collection  of 
Territorial  and  county  taxes.  He  shall  cause  suits  to  be 
commenced  for  the  collection  of  delinquent  taxes  in  the 
name  of  the  district,  in  any  court  of  competent  jurisdic- 
tion in  the  district  or  countv,  as  other  civil  suits  are 
brought  for  the  recovery  of  money. , 
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AU  taxes  remaining  unpaid  on  the  1st  day  of  Dec3in-  Taxes  become 
l^er  s];all  be  delared  deliuquent,  and  live  per  cent  shall  December  ist 
"be  ad«!e  I  thereto. 

The  tax  collector  shall,  on  the  1st  day  of  December  of 
each  year,  prepare  a  list  of  taxes  rennainin<2^  unpaid,  aud 
by  certificate  endorsed  thereon  declare  the  same  delin- 
quent, and  file  a  duplicate  of  said  delinquent  list  with  the  File  deifn- 
clerk  of  the  board  of  education,  together  with  a  written  ^"fi*Vh^^le^k. 
6t  itement  of  any  taxes  thereon  that  are  not  collectible, 
and  the  reason  why  said  taxes  cannot  be  collected. 

lie  shall  at  the  same  time  file  with  the  district  attor- And  district  at- 
ney  a  triplicate  of  said  list,  with  a  written  request  en-^^*^"®^" 
dorsad  thereon,  that  actions  be  properly  commenced  fur 
the  collection  of  such  delinquent  taxes  as  are  designated 
as  collectible. 

He  shall  pay  to  the   treasurer  of  the  district  on  theP^jj^^^scoi- 
first  day  of  each  month,  and  at  such  other  times  as  the  aukfs  on  is?*' 
board  of  educ^ition  may  direct,all  taxes  collected  by  him,  mo,ithf*^** 
and  take  duplicate  receipts  therefor.     lie  shall  report  to  Report 
the  board   of  education  at  the  expiration   of  each  fiscal 
year,  and  at  such  other  times  as  said  l)oard  may  require, 
all  taxes  collected  by  him   during  said  year,  ana  the 
amount  paid   to  the  district   treasurer,  and  the  amount  Report  to  the 
uncollected,  and  t^e  reasons  why  the  same  are  not  col- J^uemfa^ilS" '• 
le  jted,  and  file  said  report  with  duplicate  receipts  for  the  ^^^^^'^^^j^^lf  j}2<* 
amount  paid   to  the   treasurer,  with  the  clerk  of  said 
board. 

He  shall  make  personal  application  to  the  tax  P^y^''8i  na"\"  ^,"^ 
when  accessible,  for  the  payment  of  said  tax  before  the  tion^ior  taxes. 
eame  becomes  delinquent. 

If  the  tax  collector  fails,  neglects  or  refuses  to  perform  Maybere- 
liia  duty  in   regard  to  the  collection  of  said  taxes,  or  in  °***^®*^* 
causing  actions  to   be  commenced  for  the  collection  of 
delinquent  taxes,  the  board  may  remove  him,  or  cause 
said  action  to  be  commenced  by  a  resolution  of  the  board, 
delivered  to  the  district  attorney. 

The  tax  collector  shall  receive  for  his  services  five  per  compeiuKUion. 
cent,  of  all  taxes  collected  by  him. 

He  shall  at  the  expiration  of  his  term  of  ofiice  deliver 
all  books  and  papers  belonging  to  his  office  to  his  suc- 
ce:S8i>r. 

Sec.  14.     It  shall  be  the  duty  of  the  district  attorney  District  attor- 
to  enforce  collection  of  delinquent  taxes  of  the  district,  "*^^'^^**^ 
by  civil  actions  commenced  in  the  name  of  the  district^ 
in  the  same  manner  as  is  by  law  provided   for  the  collec- 
tion of  delinquent  coimty  and   Territorial  taxes.     He 
sliall,  upon  the  filing  in  his  office  of  the  triplicate  delin- 
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BMBOi  qnent  tax  list,  by  the  tax  collector,  and  a  written  reqnest 

of  the  tax  collector  of  the  district,  promptly  oommence 
^actions  ao^ainst  Bach  delinqncnts,  as  tlie  tax  collector 
shall  indicate  in  said  written  raqnest,  and  without  nn- 
necessary  delay  prosecute  said  actions  to  jadjs^nient,  and 
enforce  the  collection  of  said  taxes.  Said  taxes,  when 
collected  on  said  action,  shall  be  paid  to  the  tax  collector 
and  by  him  to  the  district  treasurer  as  in  other  cases. 

The  said  attorney  shall,  within  sixty  days  after  the  re- 
ceipt of  said  delinquent  tax  list,  and  at  sneh  other  times 
as  the  board  of  education  may  requ'ie,  make  to  said 
board  a  written  report  of  his  prosecutioiis  for  tlie  collec- 
tion of  said  delinquent  tax,  ana  the  amount  collected  anl 
paid  to  the  tax  collector,  and  the  reasons  why  any  of 
said  tax,  if  any  there  be,  remain  uncollected. 

Liabiiitiefl.  He  shall  be  held  r<?8ponsible  on  his  official  bond  for 

the  faithful  discharge  of  liis  duty  as  prescribeJ  in   this 

oompenaation.  section,  and  shall  receive  such  compensation  for  his  ser- 
vices as  is  by  law  allowed  to  the  district  attorney  in  the 
collection  of  county  and  Territorial  delinquent  taxes. 

Sko.  15.  It  shall  be  the  duty  of  the  county  auditor 
of  Nez  Perce  county  within  ten  days  after  the  assess- 
ment roll  of  taxable  property  in  said  county  has  been 
filed,  for  each  year,  and  inspected  by  the  board  of  equal- 
ization at  their  first  meetinf^  in  each  year,  to  prepare 

Make  a  lift  of   from  said  roll  an  assessment  roll  of  taxable  property  in 

ef^'S^JiSSct  said  district,  and  certify  the  same  on  blanks,  to  be  pro- 
vided by  said  board  of  education,  and  deliver  the  same 
on  demand  to  the  clerk  of  said  board  of  education,  to 
be  filed  in  theoftice  of  said  clerk;  and  thereafter,  when 
changes  are  made  by  the  board  of  equalizatiun  in  the  as- 
sessment of  taxable  property  of  said  district-,  the  said 
auditor  shall  furnish  the  clerk  of  the  board  of  educa- 
tion ill  like  manner,  on  demand,  a  certified  list  of  said 
chani2:es,  to  be  filed  in  the  office  of  said  clerk. 

The  county   auditor  and  county   treasurer    of   Nez 

KccpftiTif'i      Perce  county,  shall  keep  a  seperate  account  of  the  funds 

separate.  received  from  the  property  tax  collected  by  order  of  the 
board  of  County  Commissioners,  and  which  shall  bo  des- 
ignated the  Nez  Perce  county  property  tax,  general 
school  fund,  and  a  separate  account  of  all  other  general 
school  funds  received,  which  shall  be  designated  the  Ncz 
Pe  ce  Coujity  miscellaneous  general  school  fund.  Tiie 
school  superintendent  of  said  county,  shall  at  such  times, 
and  in  such  manner  as  is  provided  by  the  common 
school  law,  apportion  said  miscellaneous  school  fund 
among  the  several  school  districts  in  the  county,  inclnd. 
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ing  said  independent  school  district,   ninuber  one;  and 

tiie  fund  so  apportioned  [to]  said   independent  district 

shall  be  subject  to  the  order  of  the  board  of  [education] 

in  the  manner  provided  in  the  general  school  laws.     Tlie 

county    superintendent  shall   receive  such    compensa-compcnsatioii. 

tion  for  his  services  as  is  provided   for  in   the  general 

school  law,  and  to  be   drawn  by  order  of  the  board  of 

County  Commissioners  from  the  miscellaneous  general 

school  fund  of  the  county,  if  there  be  sufficient  money  in 

said  fund,  otherwise  the  balance  shall  be  paid  from  the 

property  tax  general  school  fund. 

Sec.  16.  Ihe  treasurer  of  the  city  of  Lewiston  shall  be  Tpeasurcr. 
ex-officio  treasurer  of  said  school  district.  Before  en- 
tering upon  the  duties  of  his  office  he  shall  execute  to 
said  board  of  education  a  bond  in  double  the  amount  of 
money  as  nearly  as  can  be  ascertained  (the  amount  to  be 
determined  by  said  board)  which  shall  come  into  his 
hand:^,  as  treasurer  of  said  district  during  his  term  of  of- 
fice, with  not  less  than  two  sureties,  conditioned  for  the 
faithful  discharge  of  his  duties  as  treasurer  of  said  dis- 
trict; said  bond  to  be  approved  by  said  board,  and  tile  Bond. 
the  same  with  the  clerk  of  said  board.  In  case  of  any 
breach  of  the  conditions  of  said  bond,  the  said  board  shall 
cause  an  action  to  be  commenced  thereon  in  the  name  of 
Baid  board,  and  the  money  recovered  thereon  shall  be  ap- 
plied to  the  use  of  said  district. 

The  said  board  may  require  said  treasurer  to  giveaddi-  Duttot, 
tional  security  from  time  to  time,  and  if  he  fails  to  give 
sufficient  security  when  required,  said  board  may  declare 
his  office  as   treasurer  of  said   district  vacant,  and  till 
the   vacancy  by  appointment. 

Said  treasurer  shall  receive  all  money  due  and  belong- 
ing to  said  district,  and  pay  all  orders  drawn  upon  him, 
signed  by  the  clerk  and  president  of  the  board,  paying 
such  order  only  on  the  particular  fund  upon  which  it  is 
drawn;  and  shall  keep  an  accurate,  detailed  and  sepa- 
rate account  of  each  fund  coming  into  his  hands,  and 
paid  out  by  him  as  said  treasurer,  in  books  provided  for 
him  for  that  purpose,  by  the  board  of  education. 

Said  treasurer  shall,  at  the  expiration  of  his  term  of  Report 
office  as  treasurer  of  said  city,  and  also  at  the  expiration 
of  the  fiscal  year  of  said  district,  tile  with  the  clerk  of 
said  board,  a  report  in  writing,  signed  by  him,  contain- 
ing a  statement  of  all  money's  received  by  him  during  the 
fiscal  year,  and  of  all  his  disbursements  as  said  treasurer. 
Said  report  shall  be  examined  by  the  board  at  its  annual 
meeting  or  within  ten  days  thereafter,  and  the  treasurer 
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shall  exhibit,  at  said  examination,  his  vouchers  for  all 
his  dislmrseinents,  and  if  said  statement  is  fonnd  to  be 
correct,  the  board  shall  approve  the  same  bj  resolation 
entered  on  the  records  ot  the  board.  Said  treasurer  shall 
also  make  from  time  to  time,  such  statements  of  the 
basiness  of  his  office  as  shall  be  required  by  the  boaixl. 

He  shall  keep  all  records,  books  and  papers  belon^in^ 
to  his  office,  and  deliver  the  same  to  liis  successor  in 
office  upon  demand.  He  shall  pay  to  liis  successor  in 
office  upon  demand,  after  his  successor  has  ^iven  bonds 
as  hereinbefore  prescribed,  all  money  and  property  in 
his  liands  belonging  to  said  district,  and  perform  snch 
other  duties  as  may  be  ordered  by  said  board. 

The  treasurer  shall  receive  such  compensation,  for  his 
services,  out  of  the  school  funds,  as  is  provided  and  {.»aid 
to  him  as  city  treasurer  by  said  city,  for  like  services. 

Sec.  17.  Said  board  may  hold  stated  meetings  at 
such  times  and  places  in  said  district,  as  they  may  ap- 
point. Special  meetings  thereof  ma}'  be  called  by  the 
president,  or  by  any  two  members,  on  giving  one  days 
notice  of  the  time  and  place  of  the  same,  and  said  board, 
by  resolution,  may  direct  the  payment  of  all  moneys  that 
shall  be  paid  out  of  the  treasury,  and  no  money  shall  be 
paid,  except  in  pursuance  of  such  resolution,  and  on  the 
written  order  of  the  clerk  countersigned  by  the  president 
of  the  board. 

Sec.  18.  Whenever  said  boai^  of  education  deems 
it  necessary  to  purchar^eor  erect  school  buildings  for  said 
district,  or  to  puichase  sites  therefor,  they  shall  submit  to 
the  city  council  of  the  city  of  Lewiston,  a  proposition  to 
levy  a  tax,  or  issue  the  bonds  of  the  district  for  the 
necessary  amount  of  money  for  that  purpose.  They 
shall  specify  in  said  proposition  a  general  description 
of  the  proposed  buildings,  or  the  sites  desired,  and  the 
maximum  amount  of  the  estimated  cost  thereof.  They 
shall  also  specify  therein  whether  they  desire  to  raise 
said  amount  by  tax  or  by  issuing  bonds  of  the  district.  If 
they  desire  to  issue  the  bonds  of  the  district  therefor,  they 
shall  specify  the  terms  and  conditions  of  said  bonds.  It 
shall  be  the  duty  of  said  city  council,  within  thirty  days 
after  said  proposition  has  been  submitted  to  them, 
to  approve  or  disapprove  of  said  proposition,  and  noti- 
fy tlie  board  of  education  by  a  resolution  adopted  by 
said  council  of  their  action  thereon.  If  the  city  coun- 
cil disapprove  said  proposition,  or  refuse,  or  neglect  to 
take  action  thereon,  then  and  in  that  case,  within  ninety 
days  after  the  expiration  of  the  thirty  days  in  which 
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time  the  city  conncil    should   liave  taken   action   on  same, 
said  proposition,  the   board   of  education   may   call    a 
special  meeting  of  the  qualified  voters  of  said  district, 
and  appoint  jnages  of  said  election,  and  submit  to  them 
the  said  proposition,  as  it  w^is  submitted  to  the  city 
conncil,  and  the  said  voters  shall  by  a  majority  vote,  by 
ballot,  approve  or  disapprove  of  said  proposition.    The 
board  shall  publish  a  notice  of  said  *  special  meetin  ji^,  by 
publishing  tne  same  for  two  weeks  prior  to  said  meeting, 
III  a  newspa])er  published,  and  of  general  circulation  in 
said  district,  and  specify  in  said  notice  the  time  and 
^  place  of  said  meeting  and  the  object  thereof.     If  the  city 
conncil,  or  the  said  voters,  shall  approve  of  said  proposi- 
tion, they  shall  certify  the  same  to  the  board  of  educa- 
tion, by  a  resolution  of  the  council,  or  a  certificate  of  the 
vote  of  the  meeting  signed  by  the  president  or  clerk  of 
the  meeting,  and  the  judges  of  election.     Upon  the  ap- 
proval of  tiie  proposition  to  levy  a  tax  or  issue  the  bonds 
of  the  district  tor  the  proposed  amount,  the  board  of 
education  may  proceed  to  levy  and  collect  [the]  tax  for 
said  purposes  on  the  taxable  property  in  the  district,  not 
exceeding  ten  mills  on  a  dollar  of  the  assessed  value  of 
said  property.     The  said  board  may  levy  and  collect  a 
tax,  not  exceeding  said  rate,  on  said  property  for  successive 
years;    Prf/vlded^  that  the  total  amount  thus  levied  and 
colUc'ed  does  not  exceed  the  maximum  amount  approved 
by  the  city  council,  or  b}'  the  votes  of  the  voters  of  tne  dis- 
trict.    If  the  proposition  approved  by  the  city  council,  or 
by  a  vote  of  the  voters  of  the  district  is  to  issue  bonds  of 
the  district  for  the  required  amount  then  the  board  of  ed- 
ucation  may  issue  and  nei^otiate  the  bonds  of  the  district,  Bwdsof  dii- 
contbrming  to  the  terms  and  conditions  voted  upon,  forSlied.  ^^ 
the  required  amount  of  money  for  said  purposes,  not  ex- 
ceeding the  maximum  amount  specified  in  said  proposi- 
tion. Said  bonds  shall  be  signed  by  the  president  and  clerk 
of  the  board  of  education,  and  attested  by  the  corporate 
seal  of  the  district,  and  said  board  shall  have  the  power, 
and  it  shall  be  their  duty,  to  provide  for  the  payment  of 
said  bonds,  and  the  interest  thereon,  by  levying  and  col- 
lecting the  necessary  tax  therefor,  on  the  taxable  prop- 
erty in  the  district,  without  any  further  approval  by  the 
said  city  council,  or  the  voters  of  the  district;  Providedy 
that  no  tax  exceeding  the  rate  of  ten  mills  on  a  dollar  be 
levied  any  one  year,  for  that  purpose. 

Skc.  19.     So  much  of  section  20  of  an  act  entitled  an  R,^JJ5!\!°f*{]'. 
'act  to  incorporate  the  town  of  Lewiston,  approved  De- cmlm-^uo act 
cjml)er27,  A.  D.  18GG,  as  coiistitntes  the  members  of  ^^i^*"***^*'""' 
27 
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the  city  council  ex-otiicio  school  trnstees  of  said  city  of 
Lewiston,  and  anthorizes  them  to  manage  and  control 
the  schools  of  said  city  is  hereby  repealed. 

Beard  of  edu-        ggo.  20.     The  board  of  education   shall  have  power 

ca  on,  po*«™-^^^  jj.  gj^jj]]  ^g  their  duty: 

1st.  To  establish  and  organize  such  grades  of  schools, 
inclndin:^  in  their  discretion  a  full  academic  course,  and 
alter  and  discontinue  the  same  in  said  district  as  thev 
may  deem  expedient. 

2d.  To  provide  necessary  rooms  or  buildings  for 
school  houses,  and  grounds  about  the  same. 

3d.  When  authorized  by  the  city  council  of  the  city 
of  Lewiston,  or  a  vote  of  the  district,  to  purchase  or  erect 
one  or  more  school  buildings,  and  purchase  sites  for 
the  same. 

4th.  To  purchase,  sell  and  exchange  school  apparatus, 
furniture,  stoves  and  other  appendages  for  school  build- 
ings, and  to  furnish  fuel  for  the  same. 

5th.  To  take  care  of  the  property  of  the  district,  pro- 
cure insurance,  ornament  and  improve  school  property, 
and  make  ordinary  repairs  upon  the  same  or  any  part 
thereof  when  deemed  expedient. 

6th.  To  contract  with,  employ  and  pay  teachers  who 
have  received  certificates  as  provided  herein,  and  to  dis- 
charge the  same; 

7th.  To  defray  the  necessary  expenses  of  the  board 
of  education,  pay  the  compensation  of  the  clerk,  treas- 
urer, collector,  and  superintendent,  and  for  such  reconi 
books,  printing,  stationery  and  otlier  incidental  expense; 
as  they  may  deem  proper. 

8tli.  To  superintend  and  manage,  in  all  respects,  the 
schools  of  saia  district,  and  from  time  to  time  adopt, 
alter,  modify,  and  repeal  rules  for  their  organization, 
government  and  instruction;  for  the  keeping  of  registers 
for  the  reception  of  pupils  resident  and  non-resident 
within  the  district,  their  suspension,  expulsion,  and 
transfer  from  one  school  to  another,  to  prescribe  text 
books  and  a  course  of  study  for  the  schools. 

9th.  To  make  rules  and  regulations  respecting  the 
protection,  care  and  safe  keeping  of  the  property  of  the 
district,  and  to  prescribe  penalties  for  the  breach  thereof, 
to  be  recovered  as  penalties  as  in  other  cases  l)efore  a 
justice  of  the  i)eace,  and  to  change  and  repeal  the 
same  : 

10th.  To  make,  change  and  repeal  rules  relating  to 
the  organization,  government  and  uusiness  of  said  board 
and  the  duties  of  its  officers  : 


GRADED   SCHOOLS   IN   CITY   OF  LEWI6TON.  419 

11th.  To  determine  the  amount  of  tax  to  be  raised 
for  the  current  expenses  of  the  school  for  the  district, 
find  to  levy  the  same  upon  the  taxable  property  in  the 
iistrict :  To  provide  for  the  prompt  payment  at  maturity 
^i'  tlie  principal  aud  interest  of  any  indebtedness  of  the 
district,  by  voting  from  time  to  time,  taxes  upon  the 
taxable  property  of  the  district  sufficient  to  meet  the 
BaiTie,  making  allowance  for  delinquency  in  paying  any 
part  of  such  taxes. 

12th.  To  furnish  the  board  of  examiners  the  neces- 
sary blanks  for  all  such  certificates  as  the  bonrd  of  ex- 
amination may  at  any  time  order,  which  certificates  shall 
severally  contain  the  branches  fixed  for  the  several  grades 
of  certificates. 

13th.  When  authorized  by  the  city  council,  or  by  a 
vote  of  the  district,  to  make,  execute  and  deliver  for  and 
in  behalf  of  said  district,  deeds,  mortgages,  releases, 
bonds  and  all  other  instruments,  relating  to  the  real 
property  of  the  district,  and  necessary  to  maintain  and 
support  the  schools  thereof,  or  to  provide  buildings, 
rooms  and  sjrounds  therefor. 

14th.     Tlie  said   board  of  education  shall    have    ti.e 
power,  and  it  shall  be  their  duty,  to  determine  and  levy 
the  amount  of  tax  to  be  raised  in  said  district  for  all  the 
necessary  exjienses  of  said  school  herein betbre  provided 
for,  in  their  own  discretion,  except  the  erection  of  school 
buildings  and  the  purchase  of  sites  therefor.    They  shall, 
during  the  month  of  July  of  each  year,  unless  there  are 
special  reasons  for  delay,  and  then,  so  soon  thereafter  as 
is   expedient,   determine   upon  the  amount  of  taxes  to 
be  raided  for  each  fiscal  year,  not  less  than  five,  or  more 
than  ten  mills  on  the  dollar,  and  as  soon  thereafter  as  a 
certified  assessment  roll  of  the  taxable  property  in  said 
district  can  be  obtained  from  the  county  auditor,  and 
tiled  with  the  clerk  of  the  board,  fix  the  rate  of  taxation, 
and  cause  the  clerk  of  the  board  to  compute  and  specify 
the  amount  of  tax  due  from   each  taxpayer  in  the  dis- 
trict, in  a  tax  list,  and  place  the  same  in  the  hands  of  the 
tax  collector  of  the  district  for  collection  on  or  before  the 
third  Monday  in  September  of  each  year.  The  said  board 
;  shall  have  fH>wer  on  the  filing  with  the  clerk  of  the  board 
■  by  the  tax  collector,  of  the  delinquent  tax  lis^  and  the 
i  statement  of  the  tax  collector  of  such,  of  the  delinquent 
taxes  as  he  deems  collectible,  and  the  amount  not  col- 
lectible, and  before  said  list  shall  be  placed  in  the  hands 
;  ot  the  district  attorney  for  collection,  to  approve,  or  re- 
vise and  correct  the  same,  and  by  order  suspend  the 
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comraencement  of  ac  ions  tor  the  collection  of  taxes  re- 
ported on  said  revised  or  approved  list  as  uncollectible, 
and  the  tax  collector  shall  file  a  dnplicate  of  sa.d  approved 
or  corrected  list  with  the  said  attorney,  as  is  provided 
herein  anion^  the  duties  of  said  collector.  To  keep  the 
said  schools  in  operation  not  more  than  nine  inonths  in 
eaclryear,  and  shall  keep  an  accurate  account  of  their 
proceedings,  and  of  tlicir  receipts  and  disbursements  for 
school  purposes,  and  make  a  report  of  such  receipts  and 
the  source  from  whicii  the  same  were  derived,  and  the 
disbursefnents  and  objects  to  which  the  same  were  ap- 
plied to  the  city  council,  of  said  city  of  I^wiston,  at  the 
expiration  of  each  fiscal  year  of  said  district. 

15th.  Said  board  shnll  ])rovide  for  the  examination 
of  all  teachers  employed  in  the  schools  of  the  district 
and  no  teacher  shall  be  employed  in  the  schools  of  the 
district,  who  has  ni*t  been  duly  examined  and  received  x 
certificate  of  qualiticaiion  as  teacher,  or  by  the  examin- 
ing otiicers  or  board  of  examiners,  as  said  board  of  edu- 
cation may  provide :  The  superintendent,  or  l)oard  of 
education  may,  for  sufficient  cause,  annul  said  certificate, 
and  when  so  annulled,  the  teacher  holding  the  same  shall 
be  discharged. 

16th.  To  appoint  and  pay  a  school  census  marshal  in 
accordance  with  the  provisions  of  the  general  sdiool 
law. 

Sec.  21.  The  fiscal  vear  of  said  district,  shall  com- 
mence  on  the  Isr  day  of  July,  and  end  on  the  30th  day 
of  June  of  each  vear. 

* 

Sec.  22.  The  ]H)wer  to  levy  taxes  for  scIkm»1  ])nrpose$ 
on  the  taxable  property  within  said  school  district,  is 
hereby  vested  exclusively  in  the  board  of  education,  and 
said  property  shall  be  exempt  from  the  levy  made  for 
school  purposes,  or  to  be  made  by  order  ot  the  county 
commissioners,  from  and  after  April  1st,  1881,  and  said 
district  shall  receive  no  part  of  the  geneml  property 
school  fund  so  levied  and  collected  by  order  of  the  board 
of  countv  commissioners. 

All  acts  and  parts  of  acts  of  the  general  laws  of  Idaho 
Territory,  authorizing  the  levy  of  a  tax  for  school  pur- 
poses on  the  taxable  property  within  said  district,  by  the 
the  l)oard  of  comity  commissioners,  is  hereby  repealed  as 
to  the  said  property  within  said  distric*^. 

The  said  district  shall  be  entitled  to  receive  of  all 
other  general  school  funds,  in  the  proportion  as  other 
school  districts  in  the  county. 

Sec.  23.     The    records   of    the    board    of  directors, 
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signed  by  the  president,  or  a  transcript  thereof,  or  any  Records  evi* 
part  thereof,  and  all  papers  beIon<^ing  to  the  ofBce,  or  a  *^"*^'  r 

transcript  thereof  certified  by  the  clerk,  shall  be  prima 
facie  evidence  of  the  facts  "therein  stated,  and  all  rec- 
ords, books  and  papers  belon,i:^in«r  to  said  board,  of  any 
le^al  voter  or  taxpayer  of  said  district. 

Sec.  24.     Said  district  shall  hold  in  its  corporate  name  Title  to  prop-     [ 
the  title  of  lands  and  other  property  now  owned  by  the*^^** 
district  within  its  corporate  limits,  or  which  shall  here- 
after be  acquired  for  school  district  purposes  in  said  dis- 
trict, and  no  property  held   by  it  for  public  school  pur- 
poses shall  be  subject  to  taxation. 

Sec.  25.  Admission  to  all  public  schools  taught  in  Admiwionto 
said  district  by  authority  of  this  act  shall  be  free  to  the  **^*^*^'*^ 
childi*en  of  all  actual  residents  in  said  district  between 
the  ages  of  five  and  twenty  years,  and. to  all  other  per- 
sons between  the  same  ages  who  may  be  in  good  faith 
living  in  said  district,  and  have  not  come  into  the  same 
for  the  purpose  of  attending  school.  Persons  non-resi- 
dent within  said  district  may  be  admitteil  to  said  schools 
on  reasonable  terms,  at  the  discretion  of  the  board  of 
education.  The  board  of  education  may  suspend  or 
expel  pupils  for  insubordination,  immorality  or  infectious 
diseases. 

Sec.  26.     The  board  of  education  may  prosecute  any  Aciiona. 
actions  in  their  oflieial  capacity,  in   the  following  cases: 
1st.     On  a  contract  made  with  them  in  their  official 
capacity; 

2d.     To  enforce  a  liability,  or  a  duty  enjoined  by  law 
in  favor  of  officers,  or  board,  or  district; 

3d.     To  recover  a  panalty  or  forfeiture  given  to  school 
Loard  or  district; 

4th.     To  recover  damages  for  an  injury  to  their  official 
rights  or  property,  or  to  the  property  of  the  district; 

5th.  An  action  may  be  brought  again,  t  n^embers  of 
the  board  in  their  official  capacity,  either  upon  contract 
made  by  such  board  in  their  official  capacity  and  within 
the  scope  of  their  authority,  or  for  an  injury  to  the  rights 
of  the  plaintiffs  arising  from  some  act  or  omission  of 
such  board,  or  of  the  district.  The  actions  authorizetl 
by  this  section  may  be  brought  b}'  or  against  said  mem- 
bers of  said  boaixl,  upon  a  cause  of  action  which  accrued 
within  the  time  of  their  predecessors,  as  well  as  within 
their  own  term  of  office;  and,  when  brought,  may  bo 
continued  by  or  against  tlie  successors  in  office  ot  the 
parties  whose  names  may  for  that  purpose  be  submitted 
in  the  action; 
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6th.  Ill  legal  proceed i!i<i:s  nir^iinst  the  directors  in 
their  ofBcial  capacity,  all  prucesseB  and  papere  may  be 
served  on  any  one  of  tlieni,  and  the  party  served  sliall 
notify  the  others  of  the  fact  of  snch  service. 

7th.  When  a  jud:rn»ent  is  recovered  ao^ainet  any 
the  directors  in  any  action  prosecuted  by  or  against  tliera, 
in  their  name  of  office,  no  execution  shall  issue  on  said 
judgment,  but  the  same,  if  for  the  recovery  of  money, 
shall,  unless  reversed  or  stayed  on  appeal,  be  paid  by  tlie 
treasurer  of  the  district  upon  demand,  and  the  delivery 
t()  him  of  the  certified  copy  of  the  docket  of  the  judg- 
ment, if  there  is  sufficient  money  of  said  district  in  his 
hands  not  otherwise  appropriated.  If  there  are  no  funds 
in  his  hands  in  the  treasur}^  available  for  the  payment 
of  said  jndgment,  the  board  of  education,  on  tne  filing 
of  a  certified  copy  of  said  judgment  with  the  clerk  of  the 
board,  shall  inchide  the  amount  of  said  judgment  in  the 
amount  of  tax  to  be  raised  by  the  next  levy,  and  canse 
the  same  to  be  levied  and  collected  as  in  other  cases,  and 
the  judgment  paid. 

Skc.  27.  All  acts  and  parts  of  acts  of  the  general 
laws  of  Idaho  Territory  in  conflict  with  the  provisions 
of  this  act,  are  hereby  repealed. 

Sec.  28.  This  act  shall  take  effect  from  and  after  its 
passage. 

Approved  December  30, 1880, 


BRIDGE  ACROSS  PAYEITE  RIVER, 


TO  PROVIDE  ?0R  THE  BUILDING  OF  A  BRIDGE  ACRO.^S 
PAYETTE  RIVER,  AT  OR  NEAR  HUNT'S  FERRY,  ON 
THE  BOISE  AND  UMATILLA  STAGE  ROAD." 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Terri- 
tory of  Idaho^  as  follows: 

n-Mrcrcm-         Section  1.      The    County    Commissioners    of    Ada 

mui.nonjrH.       Coiinty  are  hereby  authorized  and  empowered,  and  it  is 

made  their  duty  to  appoint   five   individuals,  three  of 

whom  shall  be  residents  of  Ada  County,  and  two  of 

whom   shall  be  residents  of  Washington  County,  and 
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all  of  whom  shall  be  owners  of  real  estate  in  said  conn- 
ties,  and  who  shall  be  styled  Bridge  Coiumissioners. 

It  shall  be  the  duty  of  said  bridge  Commissioners  to 
locate  and  construct  a  bridge  at  or  as  near  Hunt's  Ferry  Location  of 
as  possible,  and  it  shall  in  no  case  be  one-half  mile  above  ^'^***^' 
or  below  said  ferry.      It  shall  be  their  furtlier  duty  to 
detennine  on  the  plans  and  specifications  for  such  bridge, 
and  to  let  the  contract  for  the  buildin<]f  of  said  bridge,  contract. 
and  all  necessary  embankments  or  work  connected  there- 
with, to  the  lowest  responsible  bidder,  in  such  manner 
and  under  such  regulations  as  said  bridge  Commission- 
ers shall  agree  upon.     It  shall  be  the  further  duty  of 
said  Bridge  iCommissioners  to  contract  with  the  individ- 
uals to  whom  such  contract  shall  be  let,  in  the  name  of 
Ada  and  Washington  Counties,  and  it  shall  be  at  the 
option  of  said  Bridge  Commissioners  to  require  security 
of  any  contraclor  tor  the  faithful  performance  of  his  con- 
tract.    And  it  shall  be  the  further  duty  of  said  Bridge 
Commissioners  to  inspect  said  work  from  time  to  time  inspection  of 
during  its  progress,  and  when  any  part  thereof  has  been  ^^^^ 
faithfully  completed   according  to  the  terms  of  the  con- 
tract, to  receive  the  same.     It  shall  also  be  the  duty  of 
said  Bridge  Commissioners  to  make  a  full  report  as  to 
the  location    selected,  and  as  to  the  plans  and  specifica- 
tions adopted,  and  of  the  performance  and  acceptance  of  any 
work,  to  the  board  of  County  Commissioners  of  Ada  and 
Washington  Counties,  which  report  shall   be  dulv  filed  Reports  of 
with  the  clerks  of  said  boards.     Also  all  conti-acts  en- ~"'"^'**"^° 
tered  into  and  all  bonds  taken,  shall  be  filed  with  the 
clerks  of  the  board  of  County  Commissioners  of  Ada 
and  Wasliington  Counties;     Provided^  that  no  contract 
for  building  said  bridge  shall  be  taken  by  either  of  the 
persons  appointed  as  such  Bridge  Commissioners. 

Skc.  2.     The  board  of  County  Commissioners  of  Ada 
County  are  required  to  fill   any  vacancy  that  may  occur,  vacancies  in 
from  any  cause,  in  the  number  of  said  Bridge  Commis-  board. 
«ioners,  until  the  final  completion  and  acceptance  of  said 
bridge.     Said  Bridge  Commissioners  shall  receive  such 
compensation  as  shall  be  allowed  by  the  board  of  County  compenBation 
Commissioners  of  their  respective  counties,  to  be  paid  as^^*^**"*' 
other  current  expenses  of  the  county  are  paid. 

Sec.  3.  For  tne  purpose  of  raising  money  for  the  build- 
ing of  the  bridge  required  by  this  act,  it  is  made  the  duty 
of  the  County  Commissioners  of  Ada  and  Washington 
Counties  to  issue  bonds  not  to  exceed  five  thousand  dol-  Bonds. 
Inrs,  in  sums  of  not  less  than  one  hundred  nor  more 
than  five  hundred  dollars,  bearing   interest  at  the  rate 
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ot  eight  percent,  per  annum.     The  county  of  Wasliiug- 
ton  sliall  issue   two  thousand  dollars  of  the  amount  re- 

Snired  by  this  act  tor  the  buildin;;  of  said  bridc^e,  and 
le  county  of  Ada  three  thousand  dollars.    The  interest 
on  these  bonds  shall  be  payable  semi-annually  at  the  of- 
fices of  the  county  treasui'ers  of  the  respective  comities. 
Said  bonds  shall  have   interest  coupons   attached,  and 
shall  be  made  payable  not  more  than  twenty  yestrs  from 
date,  but  may  oe  redeemed  at  any  time  after  ten  years. 
Said  bonds  shall  be   numbered  consecutively  and  reg-Is- 
tered  in  the  office  of  the  county  recorders  of  the  respect- 
ive counties,  in  a  book  to  be  kept  for  that  purpose,  not- 
ing in  such  registration  the  number,  date,. ana  amount 
of  each  bond.     Said  bonds  shall  be  signed  by  the  treas- 
urers of  the  respective  counties  and  countersigned  by  the 
recorders,  and   have  the  seal   of  the  county  recorders 
thereon.     Said  bonds  shall  be  negotiated  and  sold  by  the 
county  treasurers,  and   the   proceeds  thereof  kept  in    a 
separate  fund  called  the  bridge  fund,  and  said  treasurers 
shall  render  an  account  to  tlie  County  Commissioner  of 
Ada  and  Washington   Counties,  of  the  bonds   received 
by  them,  of  the  cash  received   by  them  for  said  bonds, 
and  all   necessary  expenses  attending  their  nc^gotiition 
and   sale.     And  such  account  shall  be  subject  to  the  al- 
lowance and  approval  of  the  boards  of  County  Commis- 
sioners of  the  respective  counties. 

Skc.  4.  All  expenses  incurred  in  issuing  said  bonds, 
as  well  as  all  expenses  incurred  in  the  negotiation  and 
sale  of  said  bonds,  shall  be  paid  out  of  the  bridge  fund 
of  said  counties,  and  shall  be  presented  to  and  hIIowckI 
by  the  County  Commissioners  of  the  respective  c<.>nnties. 
AH  claims  arising  on  account  of  building  said  bridge 
under  the  provisions  of  this  act,  except  as  otherwise 
herein  provided  for,  shall  be  presented  to  the  County 
Commissioners  as  other  claims  are  presented,  and  shall 
be  allowed  on  and  paid  ont  of  said  bridge  funds. 

Sec.  5.  Whenever  the  proceeds  of  said  Ixinds  bhall  be 
sufficient  to  pay  the  expenses  of  issuing  said  bonds,  and 
of  their  negotiation  and  sale,  and  the  expense  of  build- 
ing said  bridge  provided  for  by  this  act,  no  more  bonds 
shall  be  sold. 

Sec.  6.  After  any  bridge  shall  have  been  built  in  ac- 
cordance with  the  provisions  of  this  act  it  shall  thereaf- 
ter be  county  property,  and  shall  be  under  the  control  of 
the  County  Commissioners  of  Ada  and  Washington 
Counties,  to  be  kept  in  repair  as  other  county  property. 

Sec.  7.    Any  surplus  that  may  arise  from  the  sale  of 
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said  bonds  shall  continue  in  the  brid^^e  funds  of  Ada 
and  Washington  Counties,  and  shall  be  applied  to  the 
payment  of  the  interest  on  said  bonds. 

Sec.  8.     It  shall  be  tiie  duty  of  the  County  Com mis- 
Bioners  of  Ada  and  Washington  Counties  to  levy  annu- 
ally, at  the  same  time  other  county  and  territorial  taxes 
are  levied,  a  sufficient  tax  on  the  taxable  property  in  said  Tnx  for  interest 
counties  to  pay  the  interest  on  said  bonds,  in  addition  to 
the  other  county  and  territorial  taxes,  and  the  same  shall 
be  collected  as  other  county  and  territorial  taxes  are  col- 
lected, and  when  collected  shMll  be  kept  i\\  a  separate 
fund  called  the  bridge  fund,  and  shall  be  applied  to  the 
payment  of  the  interest  on  suid  bonds  as  tne  same  falls 
due,  and  after  the  lapse  of  ten  years  said  tax  shall  be  in- 
creased so  as  to  reduce  the  principal  of  said  bonds  not  to  Tax  for  pay- 
exceed  in  Ada  County  the  sum  of  one  thousand  dollars '"*^"'^^^°*^' 
per  annum,  and  in  Washinii^ton  County  the  sum  of  five 
hundred  dollars  per  annum. 

Sec.  9.     This  act  shall  take  ellect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  10,  18S1. 


BRIDGE  ACROSS  BEAR  RIVER. 


AN    ACX 

TO  PURCHASE  AND  REPAIR,  OR  CONSTRUCT  A  BRIDGE 
ACROSS  BEAR  RIVER  IN  ONEIDA  COUNTY. 

Se  it  enacted  by  the  Legislative  Assembly  of  the  Ter- 
ritory of  Idaho ^  as  follows: 

Section  1.     That  the  County  Commissioners  of  Oneida 
County  are  hereby  authorized  and  empowered  to  contract  (,^^^^^4^^. 
with  the  owner  or  owners  of  the  brid^re  known  as  the  purchase. 
*' Packer  Bridge,"  across   Bear  river,  on  the   Montana 
stage  road  via  Franklin,  in  said  connty,  for  tlie  [)urcha^e 
of  the  same,  on  or  befoi-e  the  1st  Monday  in  April,  18S1; 
Provided^  that  the  price  paid  for  thf^same  shall  not  ex- 
ceed three  hundred  dollars,  and  said  commissioners  are 
empowered,  in  the  event  of  such   purcliase,  to  expend  lu-iwi™. 
upon  the  repair  of  such  brid«re  an  amount  not  to  exceed 
the  sum  of  one  thousand  dullai  s. 

Sec.  2.     That  in  the  event  of  a  failure  to  purchase  said 
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bridge  as  above  set  forth,  said  commissioners  are  hereby 
authorized  and  enipowered  to  contract  tor  the  construc- 
tion of  a  new  bridge  across  said  Bear  River  at  some  con- 
venient point,  to  be  designated  by  said  boai-d  of  County 
Commissi  oners;  Provided^  that  tlie  cost  of  constriiction 
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Payment 


of  said  bridge  shall  not  exceed  the  snm  of  three  thou- 
sand dollars. 

Skc.  3.  The  cost  of  snch  purchase  and  repaii-s  or  of 
swch  construction,  l)e  audited  and  paid  out  of  the  ^n- 
eral  fund  of  said  cx)un<y,  as  other  claims  are  audited  and 
paid. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passa;e. 

Approved  February  7,  1881. 
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AN  ACT 

TO  PROVIDE  A  FREE  BRIDGE  ACROSS  BOISE  RIYER  NEAR 
BOISE  CITY,  IN  ADA  COUNTY,  AND  TO  ESTABLISH 
A  BRIDGE  COMMISSION  IN  SAID  COUNTY. 

Be  it  enacted  by  the  Legislative  Assemhly  of  the  Ttfrri- 

tory  of  Idaho^  as  follows: 

iSkction  1.  Ada  County  shall  purchase  or  construct, 
and  sliall  maintain  a  free  bridge  over  Boise  River  oppo- 
site or  near  Boise  City,  the  county  seat  of  said  county. 

Skc.  2.  There  shall  be  in  said  county,  a  commission 
of  live,  to  be  known  as  Bridji^e  Commissioners,  all  of 
whom  sliall  be  residents  and  free  holders  of  the  county 
and  at  least  three  of  whom  shall  be  residents  of  Boise 
City,  and  a  majority  of  whom  shall  constitute  a  quorum 
for  tlie  transaction  of  business  and  shall,  from  time  to 
time,  fill  any  vacancy  in  the  commission.  Christopher 
W.  Moore,  Thomjis  E.  Loirm,  Jei*emiah  Brnmback, 
George  Goodrich  and  Isaac  W.  Coston  shall  constitute 
such  commission ;  but,  if  a  majority  of  said  persons  shall 
fail  to  quality  and  act  as  such,  or,  if  at  any  time  before 
the  expiration  of  the  oommijasion  there  shall  be  less  than 
three  commissioners,  the  board  of  County  Commissioners 
of  said  county  shall  till  the  vacancies  in  said  commission 
.by  the  appointment  of  some  suitable  and  qualified  per- 
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son.      Said   commission  shall  continue  until    the  first  Duration  of 
dav  of  January,  18S2,  and  until  the  completion  and  ac-*^^*^™    ^^'^ 
ceptaiice  of  the  bridiije  antliorizod  hv   tin's  act  aud   the 
ctMupietion  of  any  other  hridire  which  Ada  county  may 
be  authorized  and   required   hy   the  present  Leirislative 
Assembly  to  construct  in  whole  or  in  part,  and,  hetore 
entering  upon  the  duties  of  their  office,  each  BridoreCt»m- 
niissioner  shall  take  and  sul^cribe  an  oath   before  the 
eierkof  the  board  of  County  Commissioners,  faithfully 
t<»  }>eif<»rni  the  duties  of  his  office   to   the  best   of  his 
kiiowledore,  skill  and  ability;  and  the  members  of  the 
coiinuission  shall  receive  such  compensation  for  their  compensation 
htMvices  a3  the    board   of  County  Commissioners   shall sionori!""*" 
allow,  not   to  exceed   five  dollars   per  day  for  the  time 
Hftujilly  employed  by  each;  and  no  member  of  the  com- 
mission shall  be  interested  in    any   contract  let  or  made 
by  the  commission,  or  in  any  labor  done  or  supplies  or 
materials   furnished  for  or  by  or  under  the  direction  of 
the  commission,  or  a  surety  for  the  performance  of  any 
contract,  or  the  ai^ent  or  partner  of  any  contractor  with 
the  commission;  and  no  action   shall   be   maintained  or 
recovery  had  a«rainst   said    county   or  said  commission 
upon  anv  contract  in  which  anv  member  of  the  commis- 
sion  is  so  interested,  but  the  same  shall  be  void. 

Sk(\  3.     It  shall  l)e  the  dutv  of  said  commission  with- 
in thirty  days  from  the  passaire  of  this    act,  to  make  a 
thorough  examination  of  the  bridires  over  l>oise  Kiver  Examination 
opposite  Boise  City,  known  as  Kidenhaugh's  bridge,  aiid<^^'^'*^8e». 
of  the  abutments,  piers,  timbers,  embankments  and  ap- 
proaches to  the  same,  and  of  the  channel  of  the  stream, 
the  sloughs  and  bars  to  be  crossed,  and  for  such  purpose 
they  may  employ  one  or  more  exi>ert8  or  assistants,  and  Experts, 
sucii  laborers  as  they  may  find   necessary;  and   if,  after 
such  examination,  they  shall  conclude  that  the  purchase 
of  said  bridge  by  tlie  county  is  expedient,  they  shall 
enter  into  negotiations  with  the  owner  or  owners  thereof 
for  its  ))urchase  by  the  county,  subject  to  the  limitations 
and   restrictions   in    this   act  contained  ;    and,   if  such 
bridges  can  be  purchased  and  a  sufficient  title  obtained, 
on  terms,  the  pria%  condition  and  location  of  the  bridge 
and  its  approaches  considered,  more  advantageous  to  the 
county  than  would  be  the  erection  of  a  new  bridge,  said 
commission  shall  en t^r  into  a  contract  for  the  convey- conirnot  for 
ance  of  the  y)remises,  and  every  part  and  parcel  thereof,  p^^reiiuuc. 
to  the  county  of  Ada,  and  shall  report  their  proceedings 
to  the  board  of  County  Commissioners  of  said  county  at 
their  regular  meeting  in  April  next,  and  file  such  con- 
tnict  of  purchase  with  the  clerk  of  said  board. 
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Sec.  4.  If  said  coin  mission  shall  not  effect  a  pnrcliasj 
of  said  bridge,  as  provided  in  the  last  section,  they  shall, 
during  the  inanrh  of  April  next,  proceed  to  select  a  loca- 
tion for  a  new  bridge  opposite  Boise  City,  and  in  no  case 
more  than  one  mile  above  the  point  where  the  easterly 
end  of  the  plat  of  Boise  Cit\%  if  extended,  jvonld  cross 
Boise  River,  or  more  than  one  mile  below  the  point  where 
the  westerly  end  wonld  cross  said  river;  and  shall,  withont 
unnecessary  delay,  procaine  and  adopt  plans  and  specili* 
cations  for  the  proposed  bridge,  and  shall  make  a  careful 
estimate  of  the  probable  cost  of  the  same  and  of  all  ne- 
cessary abutments,  piers,  embankments  and  protections 
to  the  same,  and  of  the  roads  and  rights  of  way  leadin*^ 
to  and  from  the  same;  and  no  plans  and  specitications 
adopted  by  the  commission  shall  involve  a  greater  ex- 
penditure than  as  hereinafter  authorized.  They  shall  file 
the  plans  and  speciiiciitions  in  the  otiice  of  the  clerk  of 
the  ooard  of  County  Commissioners,  where  they  shall  be 
subject  to  public  inspection,  and  shall  immediately  pro- 
ceed to  advertise  for  four  successive  weeks,  in  such  news- 
papers as  they  may  think  proper,  for  sealed  proposals  for 
the  erection  of  said  bridge  and  its  approaches  and  pi"o- 
tections,  according  to  the  plans  and  specifications  on  fi.e, 
in  which  notice  they  shall  reserve  the  right  to  reject  any 
and  all  bids;  and  at  the  expiration  of  said  notice,  an'l  at 
a  time  and  place  to  be  named  therein,  the  commission 
shall  publicly  open  said  bids,  and  shall  award  the  con- 
tract to  the  lowest  responsible  bidder,  if  not  in  excess  <»f  the 
expenditure  hereinafter  autliorize<l,  unless  they  shall  for 
good  and  sufficient  reasons  reject  all  the  bids, — in  whicii 
case,  and  as  often  as  they  shall  for  snfficient  reasons  re- 
ject all  the  bids  offered,  they  shall  immediately  readver- 
tise  as  before,  and  receive  and  open  bids  as  above  direot- 
ed.  But  the  commission  may,  if  in  their  judgment  ex- 
pedient, receive  separate  bids  and  let  separate  con  tracts  for 
theerection  of  the  bridge  and  for  the  bnildingof  embank- 
ments, appR>aches,  and  roads  to  and  tr  m  the  same.  The 
commission  shall  require  from  all  contractors  a  bond  in 
such  sum  as  the  commission  shall  fix,  with  two  sufficient 
sureties,  conditioned  for  the  faithfnl  performance  of  their 
contract,  and  all  such  contracts  and  bonds  made  under  this 
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act  shall  be  made  to  or  in  the  name  of  Ada  Count  v.  Tie 
commission  shall  s  cure  by  purchase  or  condemnation  the 
right  of  way  for  the  necessary  approaches  to  the  bridge, 
and  shall  file  all  contracts  entei*eu  into,  with  the  clerk  ot 
the  l)oard  of  County  Commissioners,  and  shall  make  a 
report  in  writing  of  the  proceedings  of  the  commission 
to  each  regular  nteeting  of  the  board. 
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Skc.  5.     Any  piircliase  or  purchases  made  and  any  and 
sill  plans  and  specifications  adopted  and  contracts  let  by 
the  conimission,  shall  be  on  the  basis  of  an  expenditure 
not  to  exceed  twelve  thousand  dollars  of  the  bonds  of  Amnm  toic 
the  county  as  hereinafter  described,  for  the  purchase  of  ^'^p  •^^'^'^ 
the  bridore  mentioned  in  section  three,  and  putting  the 
same  and   the  approaches  thereto   in  good   repair,  and 
jirotecting  the  same,  and  removing  any  bar  or  obstruc- 
tion that  may  endanger  the  bridge  or  its  approaches,  or 
for  theccmstrrction  and  completion  of  anew  bridge  with 
all  nece:»sary  protections,  approaches,  embankments  and 
mads  leading  to  and  from  the  same  and  connecting  with 
public  roads  or  streets  now  traveled.     The  contracts  let, 
may  provide  for  partial  payments  as  the  work  progresses,, 
but  no  part  of  the  work  embraced  in  one  contract  shall  be 
accepted  until  the  entire  contract  is  completed;  and  any 
j»artial  payments  made  shall  not  exceed  seventy  per  cent.  parttAi  pny- 
of  the  actual  value  of  the  part  performed,  and  the  re-  ™*"^ 
main  er  shall   be  reserved  as  an  additional  security  for 
the  faithful  performance  of  the  contract. 

Sec.  6.  In  case  of  the  purd  ase  of  said  bridge  men- 
tioned in  section  three,  the  bridge  commissioners  shall 
cause  the  same  to  be  put  in  good  repair,  and  the  bridge 
and  its  approaches  to  be  secured  and  protected  against 
injury  from  floods  and  high  water,  and  may  cause  an}- rvcpaira. 
Imr  to  be  removed  or  the  current  of  the  stream  to  be 
turned,  when  necessary  or  expedient  for  the  protection 
of  the  bridge.  And  in  case  of  the  construction  of  a  new 
bridge  as  authorized  by  this  act,  all  work  done  shall  he 
under  the  supervision  of  said  commissioners,  and  it* shall 
be  their  duty  to  see  that  the  work  and  materials  are  ac- 
cording to  contract. 

Sec.  7.     To  carry  out  the  foregoing  provisions  of  this 
act,  there  shall  be  issued  not  to  exceed  twelve  thousand 
dollars  of  negotiable  coupon    bonds   of  said  county  of  Bonds  to  be 
Ada,  in  denominations  of  one   hundred,   live  hundred,  ****"*-***• 
and  one   thousand  dollars  each,  bearing  interest  at  the 
rate  of  eight  per  cent,  per  annum,  payable  semi-annu- 
ally, on  the  1st  day  of  January  and  tne  Ist  day  of  tluly 
of  each  vear:  and  two  thousand  dollars  of  said   bonds 
shall  mature  and  become  due  and  payable  on  the  1st  day  Maturity  of 
of  July,  A.  D.  1890,  and  the  principal  of  two  thousand  ^'"^-•» 
dollars  on  the  1st  day  of  July  annualh'  thereafter  until 
all  are  paid;  and  the  principal  and  the  interest  thereof 
shall   be  payable   at  the  office  of  the  treasurer  of  said 
county  in  Boise  City;  and  the  length  of  time  that  each 
of  said  bonds  runs  before  maturity,  shall   be  expressed 
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.«umo.  on  the  face  tliereof,  and  each  shall  have  attached,  when 

negotiated,  seini-annual  interest  coupons  covering  the 
interest  thereon,  at  the  rate  aforesaid,  from  the  Ist  daj 
of  January  or  the  1st  day  of  Jnly  next  after  its  sale 
until  its  maturity,  as  expressed  in  the  bond,  and  do 
more.  Said  bonds  shall  ue  signed  by  the  chairman  of 
the  board  of  Countv  Commissioners  of  said  conntv.  and 
attested  by  the  clerk  of  the  board  and  its  seal,  and  coun- 
tersigned by  the  treasurer  of  Ada  County  ;  they  shall 
express  on  their  face  tliat  they  are  issued  under  the  pro- 
visions of  this  act,  and  the  treasurer  shall  number  said 
bonds  consecutively  and  register  the  name  in  a  book  kept 
in  his  office  for  that  purpose,  which  shall  be  a  public 
record,  and  which  shall  shoWthe  dates  of  the  negotiation 
and  maturity  of  each,  and  the  number  of  coupons  at- 
tached to  each  when  negotiated;  and  said  treasurer  shall 

Coupons.  cancel  each  coupon  detached  from  each  bond  before  its 
negotiation,  and  each  coupon  and  bond  redeemed,  in  the 
presence  of  the  board  of  (.-ounty  Cr)mmis6ioners,  at  their 
next  meeting  after  any  such  coupon  is  so  detached,  or 
any  coupon  or  bond  is  so  redeemed,  after  which  they 
shall  be  at  the  disposal  of  the  board. 

Sec.  8.  The  board  of  Countv  Commissioners  of  said 
county  shall  immediately  aflcr  the  passage  of  this  act- 
secure  the  proper  engraving  and  printing  of  the  bonds 
authorized  oy  this  act,  and  shall  pay  the  necessary  ex- 
pense thereof  out  of  the  county  treasury;  and  said  board 
shall,  without  delay,  negotiate  and  sell  sufficient  of  said 
bonds  to  pay  the  purchase  price,  if  said  bridge  commis- 
sioners shall  have  entered  into  an  agreement  for  ihe  pur- 
chase b\'  the  county  of  the  bridge  and  premises  men- 
tioned in  section  three,  and  sufficient  to  put  the  same  and 
the  approaches  thereto  in  good  repair,  and  to  protect 
the  same,  and  remove  anv  bar  or  obstruction  that  the 
bridge  commissioners  may  deem  it  necessary  to  remove, 
and  to  pay  the  salary  of  the  bridge  commissioners  and 
their  necessary  experts  and  assistants,  and  no  more;  but 
if  said  purchase  is  not  made,  they  shall  negotiate  and 
sell  sufficient  of  said  bonds  as  may  be  required  to  meet 
the  contracts  of  said  bridge  commissioners  for  the  con- 
struction and  completion  of  a  new  bridge,  with  all  neces- 
sary protecticms,  approaches,  embankments,  riglits-of-way 
and  roads  lead  ins:  to  and  from  the  same,  as  described  in 
section  five,  together  with  the  salary  and  pa}- of  members 
of  the  commission,  their  experts  and  assistants;  and  if 
from  an}'  unforeseen  cause  it  shall  become  necessar}'  for 
the  completion  of  said  bridge  or  its  approaches  as  afore- 
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said,  or  for  its  protection  as  aforesaid,  and  shall  be  so  <k»-  ^^uw. 
clared  by  a  maj«>rity  of  said  bridge  commissioners;  tlie 
board  of  Connty  Commissioners  may  issue,  negotiate  and 
sell    not  to  exceed  tliree  thousand  dollars  of  said  bonds  in  AcuiitioiKU 
addition  to  said  twelve  thousand  dollars;  and  the  pro- ^^"'^^ 
ceedsof  all  bonds  negotiated  under  the  provisions  of  this 
act,  shall  be  placed  in  the  county  treasury,  and  devoted  to 
the  pnrposes  in  this  act  directed,  and  any  surplus  of  such 
proceeds  shall  be  devoted  to  the  payment  of  the  interest 
of  said  bonds. 

Sec.  9.     For  the  payment  of  the  principal  and  inter- 
est  of  the  bonds  issued   under  this  act,  the   board  of 
Connty  Commissioners  of  said  county  shall  at  the  time 
of  their  levy  of  other  county  taxes,  include  therein  a  levy 
of  sufficient  tax  upon  all  the  taxable  property  in  said  Tnx  for  nny- 
connty  to  pay  the  interest  and  such  part  of  the  principal  {lJr"i*5ui"" 
of  said  bond,  if  any,  as  will,  according  to  the  terms  there-  {)|^,' j^^^  "*' 
of,  become  due  during  the  ensuing  3'ear,  after  making  all 
due  allowances  for  delinquencies  and  the  cost  of  collect- 
ing the  same,  and  aft»r   deducting  any  moneys  in  hand 
subject  to  be  so  applied;  and  such  tax  shall  be  known  as 
tlie  bridge  bond  tax,  and  shall  be  collected  and  paid  into 
the  county  treasury  as  other  county  taxes  are  collected 
and  paid,  and  shall  constitute  a  separate  fund  to  be  known 
as  the  bridge  bond  fund,  and  shall  not  be  diverted  or 
used  on  any  pretense  or  for  any  purpose  except  as  above 
provided.     And  for  the  paymentof  the  principal  and  in- 
terest of  said  bonds,  according  to  the  terms  thereof,  all 
the  taxable  property  of  said  county  is  hereby  solemnly  Pr  nerv 
and  irrevocably  pledged.  ^^^'  ^ 

Sec.  10.    This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  10,  1881. 
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AlV  ACT 

TO  AMEND  AN  ACT  ENTITLED  '*  AN  ACT  TO  ESTABLISH  A 
PUBLIC  SCHOOL  SYSTEM,  AND  TO  PROVIDE  FOR 
THE  MAINTENANCE  AND  SUPERVISION  OF  PUBLIC 
SCHOOLS/'  APPROVED  FEBRUARY  21,  1879. 

Be  it  enacted  by  ths  LegJshitive  Assembly  of  the  Terri- 

toi^y  of  I  da  ho  ^  as  follows: 

Section.  1.     That  all  that  portion  of  section  seven- 
teen (17)  of  the  act  of  the  Le^ifislative  Assembly  of  the  Ter- 
Section  ritory  of  Idaho,  entitled  ''An  Act  to  e^taUlisli   a  Public 

amended.  School  System  and  to  provide  tor  the  maintenance  and 
supervision  of  Pnblic  Schools,"  approved  February  21, 
1879,  contained  in  the  ]>n»vi8o  at  the  end  of  said  section 
seventeen,  and  included  in  the  last  sentence  of  said  sec- 
tion, commencing  with  the  word  ''provided,"  be  and  the 
same  is  hereby  amended,  to  read  as  follows: 
iMspopaiot  ^''Provided^  that  in  the  county  of  Owyhee  one-third  of 

Sr**«h<°M?ur^ ^  moneys  reported  b\' 

p^«"»t'Y;^  the  county  treasurer  shall  be  divided  equally  among  the 
several  organized  districts,  and  the  remaining  two-thirds, 
per  capita^  as  provided  in  this  section. 

Sec.  2.     That  this  act  shall  take  effect  and  be  in  force 
from  the  date  of  its  passage. 
Approved  February  10,  1881. 
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SCHOOL  SUPERINTENDENTS  IN  BEAR 

LAKE,  ALTURAS,  CUSTER,  LEMHI, 

AD  A  AND  BOISE  COUNTIES. 


A.1V  AOX 

TO  PROVIDE  FOR  THE  ELECTION  OF  COUNTY  SCHOOL 
SUPERINTENDENTS  IN  CERTAIN  COUNTIES  OF  THIS 
TERRITORY. 

Be  it  enacted  iy  the  Legislative  Assembly  of  the  Terri- 
tory of  Idaho ^  as  follows: 

Section  1.     There  shall  be  elected  biennially  at  each  Election. 

?eneral  election  in  the  counties  of  Bear  Lake,  Altnras^ 
Inster,  Lemhi,  Ada  and  Boise  by  the  qualified  voters  of 
said  counties,  a  county  school  superintendent,  whose  term  Term  of  office. 
of  office  shall  commence  on  the  first  Monday  of  January 
succeeding  his  election;  and  continue  for  two  years  there- 
after, and  until  his  successor  is  elected  and  qualified. 
The  board  of  County  Commissioners  of  his  county  shall 
fix   his  compensation,  which  shall  be  paid  out  of  the  compenmtion. 
county  treasury,  and  before  entering  upon  his  duties,  he 
shall  take  and  subscribe  an  oath  before  tlie  county  re- oath, 
corder  faithfully  to  perform  the  duties  of  school  superin- 
tendent for  his  county.     And  the  board  of  County  Com- 
missioners of  each  o/said  counties,  shall,  at  their  regular  ^ppoint^g^j 
meeting  in  April  next,  or  at  any  subsequent  meeting,  if  Jjy  county 
from  any  cause  they  shall  fail  so  to  do  at  said  regular  sioners! 
meeting,  appoint  some  suitable  person   county   school 
superintendent  for  their  county,  and  shall  fix  his  compen- 
sation,  and   the  person   so  appointed  shall  qualify  as 
aforesaid,   and  shall  serve  until  the  first  Monday  in 
January,  1883,  and  until  his  successor  is  elected  and 
qualified.    Such  superintendent  shall,  in  addition  to  the 
other  duties  imposed  by  an  act  to  establish  a  public 
school  system,  and  to  provide  for  the  maintenance  and 
supervision  of  public  schools,  approved  Feb.  21,  1879, 
visit  each  public  school  in  his  county  at  least  twice  each  visit  achoois. 
year. 
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Sbc.  2.  Section  thirty-nine  of  said  act  shall  not  app]j 
to  the  counties  named  in  section  one. 

Seo.  3.  'This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  rebrnary  10, 1881, 


TKESPAS8  OF  HOGS  IN   CERTAIN 

COUNTIES. 


REGULATING  HOGS  POUND  TRESPASSING  IN  THE  COUN- 
TIES OF  ADA,  NEZ  PERCE,  ONEIDA,  ALTURAS,  BEAR 
4  3r  2  -^  - 1  "^  ^  LAKE,  LEMHI.  AND  A  PART  OP  WASHINGTON,  IN  THE 

"^         ^  TERRITORY  OP  IDAHO. 

Be  U  enacted  hy  the  Legislative  Assemhly  of  the  Terri- 
tory of  Idaho  ^  as  follows: 

Hogs  trespam-  Seotion  1.  That  any  hog  or  hogs  found  trespassing 
iten  upland"  "P^°  *'^®  premises  of  any  person  or  persons,  in  the  oonn- 
kept.  ties  of  Ada,  Nez  Perce,  Oneida,  Alturas,  Bear  I^e, 

Lemhi,  and  all  of  Washington  excepting  what  is  known 
as  the  Upper  Weiser  Valley.  The  rightful  occupant  or 
proprietor  of  such  premises  may  take  up  and  safely  keep, 
at  tne  expense  of  the  owner  or  owners  thereof,  any  such 
hog  or  hogs  so  found  trespassing^,  and  hold  the  same  until 
the  payment  of  the  expense  anddamages  by  them  created 
has  oeen  made  by  the  owner  or  owners  thereof. 

Sec.  2,     Any  person  or  persons  taking  up  a  hog  or 
hogs  under  this  act,  shall  immediately  thereafter  write 
Notices.  out  three  notices   in  a  plain,  legible'  hand,  giving  a 

correct  description  of  each  and  every  hog  so  taken  up, 
with  the  marks  and  brands,  if  any,  on  said  hog  or  hogs, 
and  the  time  and  place  of  taking  up,  and  shall  proceed 
at  once  to  post  up  said  notices  in  a  good  and  substantial 
manner,  in  three  conspicuous  places  in  the  precinct  in 
which  said  hog  or  hogs  have  been  taken  up. 

Seo.  3.     If  the  owner  and  taker  up  of  such  hog  or 

Arbitnttion of  hogs Cannot  agree  as  to  the  amount  of  damages  so  created, 

^*™'*^        they  shall  call   upon   (one  each)  disinterested  persons 

residing  in  the  precinct  where  such  trespass  has  been 

committed,  who  shall,  after  first  hearing  all  the  facts  in 
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the  case,  from  both  parties  interested,  fix  the  amount  of 

damages,  if  any,  to  oe  paid,  and  the  same  shall  be  a  lien  Uen. 

upon  snch  hog  or  hogs,  until  paid  by  the  owner,  and  if 

said  amount  is  not  paid  within  live  days,  together  with  the  . 

costs  of  keeping  said  hog  or  hogs,  the  taker  u  p  shall  proceed 

to  notify  the  constable  of  the  precinct,  whose  duty  it  shall 

be  to  sell  said  hog  or  hogs  at  public  auction,  on  thepreni-saio. 

ises  where  they  were  taken  up,  after  first  giving  five  days' 

notice  of  such  sale  in  the  manner  prescril)ed  in  section 

2  of  this  act  for  notices,  and  the  proceeds  of  such  sale 

shall  be  applied,  first,  to  the  payment  of  the  constable's  Application  of 

fees,  whicn  shall  be  the  same  as  on  execution;  second, ^®®*^*'' 

the  payment  of  the  award  and  subsequent  charges  for 

keeping  to  the  taker  up  of  such  hog  or  hogs,  and  the 

remainder,  if  any,  shall  be  paid  to  the  owner  or  owners 

of  such  hog  or  hogs;  Provided^  that  either  party  feeling 

aggrieved  by   the  award   shall  have   the   to   appeal   toAppcaL 

any  Justice's  or  Probate  Court  within  the  county,  within 

five  days  after  said  award;  Provided^  further^  that  the  *  '- 

party  so  appealing  shall  file  a  good  and  sufiicient  bond  Bond. 

for  the  payment  of  all  costs  and  expenses  arising  from 

said  appeal. 

Sto.  4.     If  the  owner  or  person  entitled  to  the  possess- 
ion of  such  hog  or  hogs  does  not  appear  and  substanti- Failure  of 
ate  his  title  thereto,  and  pay  the  charges  thereon,  within  p^Sf  °"^ 
ten  days  after  notice  has  been  given,  as  provided  in  sec- 
tion 2  of  this  act,  such  hog  or  hogs  shall  be  sold  by  the 
sherifi^or  any  constable  of  the  county  at  public  auction,  saie. 
upon  first  giving  public  notice  thereof  in  writing,  by 
posting  the  same  in  three  of  the  most  public  places  in 
the  precinct  where  such  hog  or  hogs  may  have  been  taken 
up,  ten  days  before  such  sale.     After  deducting  all  thenjspoeaiof 
lawful  charges  of  the  taking  up,  and  the  fees  of  the  ofti-  p*"**^*^'*^*^ 
cers,  which  shall  be  the  same  as  on  execution,  the  re- 
maining proceeds  of  such  sale  shall  be  by  said  ofiicer 
selling  paid  to    the  County  Treasurer,  taking  his  receipt 
therefor,   which    he  shall    immediatelv  file    with    the 
auditor  and  recorder  of  the  county;  an5  if  at  any  time 
within  six  months  after  the  filing  of   said  receipt   the  when  owner 
owner    or  owners  shall  make  satisfactory  proof  to  tlieSSd^'**"^*"^ 
board   of  County  Commissioners  that  he  or  they  were 
the  lawful  owner  or  owners  of  said  hog  or  hogs    at 
the  time  they  were  taken  up  and  sold,  the  board  of  Coun- 
ty Commissioners  shall  direct  the  auditor  and  recorder 
to  draw  a  warrant  on  the  county  treasurer  in  favor  of 
such  party  for  the  amount  paid  to  snch  county  treasurer 
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from  the  proceeds  of  the  sale  of  such  hog  or  hogs,   a 
shown  by  the  receipt  of  said  treasurer. 

Seo.  5.     All  acts  and  parts  of  acts,  in  conflict  with  the 
provisions  of  this  act,  are  hereby  repealed. 

Seo.  6.    This  act  to  take  effect  and  be  in  force  from 
and  after  its  approval  by  the  Governor. 

Approved  January  22,  1881. 


STALLIONS. 


Section 


A.N  ACT 

TO  AMEND  AN  ACT  ENTITLED  "AN  ACT  TO  ALLOW  VAL- 
UABLE STALLIONS  KEPT  FOR  BREEDING  PURPOSES 
TO  HUN  AT  LARGE  WITH  THE  BANDS  OF  THEIR 
OWNER  OR  OWNERS,"  APPROVED  FEBRUARY  20, 1879. 

£e  it  efUUJted  hy  the  Leaislative  Aasevihly  of  the  Terri- 
tory of  idaho^  asj^ollows: 

Secjtion  1.  That  Section  1  of  said  act  be  amended  by 
striking  out  the  words  *'  and  Idaho"  in  said  section,  and 
inserting  in  lieu  thereof  the  words  "  Idaho  and  Cassia." 

Seo.  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  7, 1881. 


STOCK— MAKKS  AND  BRANDS. 


Section  re- 
pealed 


AJS  ACT 

TO  REPEAL  THE  TENTH  SECTION  OF  AN  ACT  ENTITLED 
"AN  ACT  TO  REGULATE  MARKS  AND  BRANDS  OF 
STOCK/*  APPROVED  JANUARY  12,  1877. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Terri- 

toi^y  of  idaho^  as  follows  : 

Section  1.    Section  ten  of  said  act  is  hereby  repealed. 
Sec.  2.     This  act  shall  take  efi*ect  and  be  in  force  from 
and  after  its  passage. 

Approved  January  10,  1881. 


DESK   FOR   OFFICE   OF   CLERK   OF   SUPREME   COURT.  437 


DESK  FOR  THE  OFFICE  OF  THE  CLERK 
OF  THE  SUPREME  COURT, 


A.N   ACT 

TO  PROVIDE  AN  ADDITIONAL  DESK  FOR  THE  OFFICE  OP 
THE  CLERK  OP  THE  SUPREME  COURT. 

Be  it  enacted  by  the  LegislatU)e  Assembly  of  the  Ter- 
ritory of  Idaho^  as  follows: 

Section  1.     The  siiin  of  two  hundred  dollars,  or  so 
much  thereof  as  may  be  iiecospary,  is  hereby  approprin-  Appropriuiiun 
ted  out  of  anvmonevs  in  the  Territorial  treasury,  for  tlie^"'" 
purpose  of  procuring  a  suitable  book-case  or  desk  for  the 
office  of  the  clerk  of  the  Supreme  Court,   in  which  to 
keep  the  records,  transcn])ts  aud  tiles  of  said  court. 

Sec.  2.  The  labor  shall  be  performed  in  a  workman- 
like manner,  and  the  bill  for  the  same  shall  be  approved  Rni  forh^w 
by  one  of  the  Justices  of  the  Supreme  Court  of  the  Ter-  ^ 
ritory;  and  the  controller  is  hereby  authorized  and  re- 
Ojuired,  upon  receivin<^  such  approved  bill,  to  issue  a 
warrant  for  the  same,  not  exceeding  the  sum  mentioned 
in  section  one;  and  the  Territorial  treasurer  shall  pay 
such  warrant  out  of  any  moneys  in  the  Territorial  treas- 
ury not  otherwise  appropriated. 

Sec.  3.     This  act  snail  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  10,  1881. 
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RELIEF  OF  EDWARD  McCONVILLK 


AN   AOX 

FOR  THE  RELIEF  OF  EDWARD  McCONVILLE. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Terri- 
tory of  Idaho  y  as  follows: 

Amount  appro-  SECTION.  1.  That  the  suin  of  one  hundred  ($100) 
^  ^^  '  dollars,  be  and  the  same  is  hereby  appropriated  for  the 

claim  of  Edward  McConville,  against  the  Territory  of 
Idaho,  for  the  care,  drayage  and  storage  of  arms  and 
ammunition  belonging  to  the  Territory,  from  the  first 
day  of  April,  1878,  to  the  first  day  of  December,  1880. 

Sec.  2.  The  Controller  of  Idaho  Territory  is  hereby 
authorized  and  directed  to  draw  liis  warrant  on  the  Ter- 
ritorial Treasurer,  in  favor  of  Edward  McConville,  for 
the  sum  appropriated  by  this  act,  payable  out  of  any 
money  in  the  Territorial  treasury  not  otherwise  appro- 
priate. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

Approved  February  10,  1881. 


LEAVE  OF  ABSENCE  OF  E.  T.  BEATTY. 


GRANTING  LEAVE  OF  ABSENCE  TO  E.  T.  BEATTT,  PRO- 
BATE JUDGE  OF  LEMHI  COUNTY. 

3e  it  enacted  by  the  Leaislative  Assembly  of  the  Terri- 
tory of  Idaho^  a^  follows: 

Section  1.     That  E.   T.   Beatty,  Probate  Judge  of 
Lemhi  County,  be  and  is  hereby  granted  leave  of  absence 
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frolu  the  Territory  of  Idaho,  for  a  period  of  sixty  days, 
during  the  year  of  1881,  the  time  of  sach  absence  to 
selected  by  himself  within  such  year,  and  such  absence 
sliall  not  create  a  vacancy  in  such  office. 

Seo.  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  JDecember  24, 1880. 


DIVORCING  —  FALLON  AND  FALLON. 


AN  A.OT 

TO  DISSOLVE  THE  BONDS  OP  MATRIMONY  NOW  EXISTING 
BETWEEN  MARTIN  FALLON  AND  MARY  FALLON,  HIS 
WIFE. 

£e  U  enacted  hy  the  Legislative  Aeeemhly  of  the  Terri- 
tory of  idahoy  as  follows: 

Sechok  1.  That  the  bonds  of  matrimony  heretofore 
and  now  existing  between  Martin  Fallon  and  Mary  Fallon, 
bis  wife,  be,  and  the  same  are  hereby  dissolved  and  de- 
clared void. 

Seo.  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  9, 1881. 


D1V0RC&-HEED  AND  HEED. 


TO  DISSOLVE  THE  BONDS   OP  MATRIMONY    BETWEEN 
MARY  HEED  AND  ALBERT  HEED,  HER  HUSBAND. 

Be  it  enacted  hy  the  Legislatvoe  AssembVy  of  the  Terri- 
tory of  Idaho ^  as  follows: 

Section  1.  That  the  bonds  of  matrimony  now  and 
heretofore  existing  between  Mary  Heed  and  Albert  Heed, 
her  husband,  be  and  the  same  are  hereby  dissolved,  and 
said  marriage  declared  null  and  void. 

Sso.  2.  This  act  to  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  7, 1881. 
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DIVORCING  POLLARD  AND  POLLARD. 


AN    AOT 

TO  DISSOLVE  THE  BONDS  OF  MATRIMONY  BETWEEN 
JANE  E.  POLLARD  AND  JOHN  POLLARD,  HER  HUS- 
BAND. 

Be  it  enacted  hy  the  Leaislative  Assembly  of  the  Terri- 
tory of  Idaho ^  as  follows: 

Section  1.  That  the  bonds  of  matrimony  heretofore 
existing  between  Jane  E.  Pollard  and  John  Pollard,  her 
husband,  be  and  the  same  are  hereby  dissolved. 

Seo.  2.  This  act  to  take  efiBsct  from  and  after  its  pas- 
sage. 

Approved  February  10,  1881. 


DIVORCING  ROBBINS  AND  ROBBINS. 


jiln  act 

to  dissolve  the  bonds  op  matrimony  now  and 
heretofore  existing  between  orlando  rob- 
bins and  malinda  robbins,  his  wife. 

Be  it  enacted  hy  the  Legislatvve  Asseiribly  of  Idaho 

Territory  J  as  follows: 

Section  1.  That  the  bonds  of  matrimony  now  and 
heretofore  existing  between  Orlando  Robbins  and  Mah'n- 
da  Bobbins,  his  wife,  are  hereby  dissolved  and  the  same 
declared  void. 

Seo.  2.  That  this  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

Approved  February  10,  1881. 
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DIVORCING  STINE  AND  8TINE. 


AN  A.OT 

TO  DISSOLVE  THE  BONDS  OP  MATRIMONY  BETWEEN  AL- 
FARETTA  STINE  AND  EUGENE  V.  STINE,  HER  HUS- 
BAND. 

Se  it  enacted  by  the  Legislative  Aseemoty  of  the  Terri- 
tory of  Idaho  ^  as  follows: 

Section  1.  That  the  bonds  of  matrimony  now  and 
heretofore  existing  between  Alfaretta  Stine  and  Eugene 
V.  Stine,  her  husband,  are  hereby  dissolved,  and  said 
marriage  declared  null  and  void. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  f  ebruary  10,  1881. 


LEGISLATIVE  ATTACHES, 


COUNCHi  JOINT  RESOLUTION  NO.  1. 

Iteeolved^  hy  the  Council  of  the  Legislative  Assembly 
of  the  Territory  ofldahoj  the  House  of  Repre- 
sentatives therein  concurring: 

That  in  addition  to  the  sabordmate  officers  of  each 
branch  of  said  legislature  provided  for  by  ch^ipter  329  of 
the  statutes  of  the  forty-fifth  Congress,  entitled  "An  act 
making  appropriations  for  the  legislative,  executive  and 
judicial  expenses  of  the  government  for  the  fiscal  year 
ending  June  30,  1879,  and  for  other  purposes,"  each 
brancEof  said  Legislative  Assembly  shall  elect  one  assist- 
ant chief  clerk,  one  assistant  enrolling  and  engrossing 
clerk,  and  one  door-keeper,  "the  compensation  ot  each  of 
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whom  shall  be  at  the  rate  of  four  (4)  dollars  per  day  from 
the  date  of  their  electioD." 

Said  compensation  to  be  paid  out  of  the  general  fond. 
And  the  Territorial  controller  is  hereby  authorized,  and 
directed  to  draw  his  warrants  on  the  Territorial  treasury 
for  the  respective  amounts  which  may  become  dne  in 
favor  of  such  persons  ast  he  Council  and  House  of  Bepre- 
sentatives  may  select  for  such  positions. 

Approved  December  17, 1880. 


GOVERNOR'S  PRIVATE  SECRETARY. 


COUNCIL  JOINT  RESOLUTION  NO.  3. 

Be  it  resolved  by  the  Legislative  Assembly  oftJie  Terri- 
tory of  laahoy  (18 follows  : 

That  the  sum  of  one  hundred  and  fifty  dollars,  be  ap- 
yropriated  out  of  any  money  in  the  Territorial  treasnrj, 
tor  services  as  private  secretary  to  his  excclleuOT  John  B. 
Neil,  Governor  of  Idaho  Territory,  and  the  Territorial 
controller  is  hereby  authorized  and  directed  to  draw  his 
warrant  on  the  Territorial  treasurer  for  said  sum  of  one 
hundred  and  fifty  dollars,  in  favor  of  the  person  whom 
the  Governor  may  designate  as  such  private  secretary, 
and  the  Territorial  treasurer  is  hereby  authorized  and 
required  to  pay  the  same  out  of  any  money  in  the  Ter- 
ritorial treasury  not  otherwise  appropriated. 

Approved  December  24,  1880. 


CONCERNING  TERRITORIAL  CON- 
TROLLER AND  TREASURER. 


COUNCIL  CONCURRENT  RESOLUTION  NO.  8. 

Be  it  resolved  by  the  Council^  the  House  of  Repi^esenta- 

tives  concurring: 

That  the  committee  on  Finance  of  the  Council,  and 
the  committee  on  ways  and  means  of  the  House  of  J{ep- 
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resentatives,  be  iiiBtructed  to  make  a  thorough  investiga- 
tion into  the  condition  of  affairs  in  the  office  of  the  Ter- 
ritorial controller  and  treasurer,  with  power  to  send  for 
persons  and  papers,  and  make  their  report  at  as  early  a 
day  as  possible. 

Approved  December  24,  1880. 


POSTAGE  STAMPS  FOR  LEGISLATURE. 


COUNCIL  JOINT  RESOLUTON  NO.  4. 

Be  it  resolved  hy  the  LegUlative  Assemhly  of  the  Terri- 
tory of  Idaho: 

That  the  sergeant-at-arms  of  the  House  of  Represen- 
tatives, and  the  sergeant-at-arms  of  the  Council,  oe  re- 
quired to  procure  from  the  Territorial  controller,  pos- 
tage stamps  for  the  use  of  the  members  of  the  Council, 
and  members  of  the  House  of  Representatives  of  the 
eleventh  session  of  the  Legislative  Assembly  of  Idaho 
Territory,  not  to  exceed  five  (5)  dollars  in  value  to  each 
member,  and  the  Territorial  controller  is  hereby  direct- 
ed to  audit  their  accounts,  and  draw  his  warrants  on  the 
Territorial  treasurer,  for  the  amounts  that  may  be  due 
them  respectively,  payable  out  of  any  funds  in  the  treas- 
ury not  otherwise  appropriated. 

Approved  December  30,  1880. 


PUBLIC   PRINTER. 


COUNCIL  CONCURRENT  RESOLUTION  NO.  4. 

Resolved  by  the  Council^  the  House  of  Hepresentatives 

concurring: 

That  the  Council  and  House  of  Representatives  of 
the  Legislative  Assembly  of  Idaho  Territory,  will  meet 
at  the  council  chamber  in  joint  convention  on  the  23rd 
day  of  December  inst,  at  7  o'clock  P.  M.,  for  the  election 
of  a  public  printer. 
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STATUTE  LAWS. 


SUBSTITUTE  FOR  HOUSE  C50NCURRENT  RESOLUTION  NO.  5. 

Resolved  hy  the  House  of  Hepresentatwes^  the  Council 

concurring: 

That  the  judiciary  committees  of  the  two  houses  of 
the  Legislative  Assembly  be,  and  they  are  hereby  instruct- 
ed to  inquire  into  the  desirability  of  a  revision  of  the 
statute  laws  of  the  Territory,  and  to  report  the  best 
means  of  effecting  the  same,  and  the  terms  and  condi- 
tions upon  which  a  thorough  revision  can  be  secured,  to 
be  submitted  to  the  next  legislative  assembly. 


HISTORICAL  SOCIETY   OF  IDAHO   PIO- 
NEERS. 


COUNCIL  JOINT  RESOLUTION  NO.  6. 

Be  it  resolved  hy  the  Legislative  Assembly  of  the  Ter- 
ritory of  Idaho^  as  follows: 

That  the  sum  of  two  hundred  and  fifty  dollars  per  an- 
num be  appropriated  out  of  any  money's  in  the  Territo- 
rial treasury  not  otherwise  appropriated,  to  the  trustei'> 
of  the  Historical  Society  of  Idaho  Pioneers,  to  enable 
them  to  collect  and  prepare  a  reliable  histor^r  of  tlie  early 
settlement  of  the  Territory,  and  a  correct  statistical  reconl 
showing  the  facilities  for  settlement  and  cultivation,  the 
inducements  which  the  Territory  offers  to  labor  and  capi till 
together  with  a  reference  to  its  financial  resources,  and 
report  a  synopsis  of  their  findings  to  the  next  Legislative 
Assembly.  And  the  Territorial  controller  is  hereby  an- 
thorized  and  directed  to  draw  his  warrant  on  the  Terri- 
torial treasurer,  for  the  sum  of  two  hundred  and  fifty 
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dollars  per  annum  to  the  trustees  of  said  Historical 
Society  of  Idaho  Pioneers,  and  the  Territorial  treasurer 
is  hereby  authorized  and  requii*ed  to  pay  the  same  out 
of  any  money  in  the  Territorial  treasury  not  otherwise 
appropriated. 

Approved  February  10, 1881. 


DISTRIBUTION  OF  SESSION  LAWS. 


HOUSE  CONCURRENT  RESOLUTION  NO.  12. 

Be  it  resolved  by  the  Hovrse  of  Representatives^  the 

Council  concurnng: 

That  whenever  the  laws  passed  at  this  the  eleventh 
session  of  the  Legislative  Assembly  of  Idaho  Territory, 
are  printed,  and  the  journals  of  the  Council  and  House 
are  printed; 

That  the  secretary  of  the  Territory  is  hereby  directed 

W  WW 

to  forward  to  each  member  of  each  legislative  body  one 
copy  of  the  session  laws  and  one  copy  of  the  journals  of 
each  House. 
Approved  February  10,  1881. 
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TO  THE  CODE  OF  CIVIL  PEOCEDURE. 


[fW  The  references  are  to  the  sections.] 

ABATEMENT  AND  REVIVOR—  Section. 

action  shall  not  abate  by  death  or  other  disability 200 

action  shall  not'  abate  by  transfer  of  interest  therein 200 

action  may  be  continued  by  or  against  representatives,  when 200 

action  in  the  name  of  the  orisrinal  party,  when 200 

transferee  may  be  substituted  in,  when 200 

of  nuisance  or  waste 471 

ib 472 

ABBREVIATIONS— 

may  be  used  in  written  proceedings 71 

ABSENCE— 

of  Judge,  Court  to  be  adjourned 48 

of  Judge,  term  saved,  how 49 

waives  a  juiy,  when 889 

of  testimony,  when  trial  to  be  postponed 864 

of  evidence,  cause  for  continuance 864 

of  witness  out  of  Territoiy,  deposition  taken,  when 961 

ABSENTEE— See  Non-resident. 

ABSTRACT— 

of  title  in  action  for  partition  when  cost  of,  allowed 583 

ABSCONDING— 

arrest  of  debtor  when  there  is  danger  of  his 461 

ACCIDENT— 

grounds  for  new  trial,  when 411 

ACCOUNT— 

items  of,  need  not  be  pleaded,  but  may  be  demanded 251 

stated  in  pleadings,  how 251 

copy  of,  may  be  demanded 251 

a  further,  may  be  ordered,  when 251 

reference  of,  after  judgment  by  default,  when 856 

ACCOUNTING— 

action  for,  rent  pending  redemption 457 

ACCUSATION— 

verification  of 129 

citation  to,  answer  to,  when 180 

(449) 
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AOeUSATfON— Co«/mw«rf.  Section. 

appearance  to  anawer 131 

how  answered 132 

demurrer  to 133 

answer  forthwith  to,  when 134 

trial  of 135 

reference  of 136 

judgment  on 137 

ACT — ^See  Code  of  Civil  Procedube. 

ACTS— 

executive,  as  evidence 914 

municipal  corporation,  as  evidence 914 

ACT10N&- 

not  affected  by  this  Code,  except 5 

only  one  form  of 138 

parties  to,  how  designated • 139 

commencement  of 141 

when  cannot  be  brought  by  the  people 142 

seizin  within  five  years,  when  necessary  for  real  property 143 

seizin  when  necessary  in,  or  defense  rising  out  of  it 144 

against  husband  and  wife,  wife  may  defend  alone,  when 186 

against  bail  on  arrest,  when 282 

against  two  or  more  defendants 223 

against  joint  debtors 672 

for  official  acts  against  Sheriff 720 

to  be  in  name  of  party  in  interest 182 

by  an  assignee 183 

when  married  woman  is  party,  by  and  against 185 

by  guardian  for  death  of  ward 191 

by  guardian  for  seduction  of  ward 190 

by  guardian  for  iivjury  to  ward 191 

for  her  own  seduction,  unmarried  female  may  bring 189 

what  to  be  commenced  within  six  years 155 

what,  are  to  be  commenced  within  five  years 156 

what,  are  to  be  commenced  within  four  years 157 

what,  are  to  be  commenced  within  three  years 158 

what,  are  to  be  commenced  within  two  years 159 

what,  are  to  be  commenced  within  one  year 160 

what,  are  to  be  commenced  within  six  months 161 

for  relief,  when  to  be  commenced 164 

for  balance  of  mutual  accounts 162 

by  the  people,  subject  to  same  limitations  as  by  i)rivate  persons. .  165 

when  deemed  commenced 168 

exception,  where  defendant  is  out  of  Territory 169 

exception  as  to  persons  under  disabilities 170 

provisions  where  person  entitled  dies  before  limitation  expires. . .  171 

provisions  where  judgment  on,  has  been  reversed 173 

provisions  where  staid  by  iigunction 174 
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ACTIONS—  (Continued.)  Section. 

disability  must  exist  when  right  of,  accrued 175 

limitation  against  director,  etc.,  of  coiporations 177 

existing  cause  of,  not  affected 180 

includes  a  special  proceeding 181 

by  father  or  mother  for  iiyuiy  of  child 191 

by  father  or  mother  for  death  of  child 191 

by  father  for  seduction  of  daughter 190 

by  mother  for  seduction  of  daughter,  when 190 

by  representatives  for  death  of  person  by  wrongful  act 192 

by  tenants  in  common,  joint,  and  coparceners 107 

when,  and  when  not  to  abate .  •  •  • 200 

place  of  trial  of  certain 201 

to  be  tried  where  subject,  or  some  portion  of,  is  situate 205 

to  be  '^tried  where  cause  of,  arose 206 

against  counties,  where  tried 207 

to  be  tried  where  parties  reside 208 

may  be  tried  in  any  counfy,  unless  defendant  demands  triul  in 

proper 209 

place  of  trial  of,  may  be  changed  in  certain  cases 21 1 

papers  in,  to  be  transferred  on  transfer  of 212 

questions  of  fact,  when  in  issue  may  be  tried  in 140 

order  for  trial,  how  made • 140 

how  commenced 214 

pending  of,  notice  how  given 218 

for  recovery  of  real  property,  description 252 

for  partition  of  real  property ^ 487 

to  quiet  title ! 476 

not  to  be  prejudiced  by  alienation 485 

for  nuisance 471 

for  waste « , 472 

fbr  trespass 473 

against  persons  severally  liable  on  promissory  notes,  etc 198 

to  foreclose  mortgage 468 

for  libel  and  slander 257 

for  usurpation  of  office 535 

for  damages  against  non-attending  witness 948 

for  delivery  of  personal  property 297 

on  written  instrument 246 

against  joint  debtors 672 

title  of,  to  be  named  in  complaint 230 

what  causes  of,  may  be  joined 231 

when  may  be  dismissed,  or  nonsuit  entered 354 

concerning  mining  claims  governed  by  lex  loci 486 

defaulting  witness,  for  damages  against 948 

by  Territory 245 

by  officer  thereof '. 245 

deposition  in,  when  witness  out  of  Territory 961 
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AOnO^B— {Continued,)  Section. 

deposition  in,  when  witness  resident  of  Territory 9G2 

for  condemnation  of  land 856 

complaint  in,  contains  what 857 

against  defaulting  witness,  damages  for 948 

to  determine  adverse  claims,  by  sureties 715 

purchaser  at  SheriflTs  sale,  after  eviction,  may  bring 458 

when  several,  costs  of  one  allowed  only 694 

costs  allowed  when,  of  course , 693 

defendant's  cost  must  be  allowed  in  certain 695 

costs,  when  discretionary  with  Court 698 

when  costs  in,  may  be  severed 697 

continued,  costs  may  be  imposed  as  condition  of 700 

in,  by,  or  against  an  administrator,  etc.,  costs  in 702 

if  security  be  not  given,  mp.y  be  dismissed 707 

when  Territory  is  party  to,  ctosts 708 

when  county  is  party  to,  costs 709 

for  usurpation  of  office  or  franchise,  for  damages 539 

clerk  must  keep  a  registry  of  all 717 

for  condemnation  of  land. 856 

for  condemnation  of  land,  complaint  must  state  what 857 

for  death  or  ii^juiy,  who  may  bring. 191 

ib 192 

I)ersonal  property,  for  delivery  of 297 

pen^onal  property,  for  delivery  of,  affidavit,  etc 298 

form  of,  for  foreclosure 468 

of  liens,  for  foreclosure 823 

who  may  bring,  for  seduction 189 

ib 190 

when  several,  may  be  consolidated 713 

limitations  of.  Sec.  141  to ^ 180 

limitations  of,  how  affected 6 

to  postpone,  for  absence  of  testimony 364 

may  be  postponed,  for  determination  of  claims 509 

when  court  may  postpone.  Sec.  586  to 588 

on  failure  of  verdict  or  discharge  of  jury,  may  be  retried 380 

receivers  have  power  to  bring,  when  and  how 345 

after  judgment,  may  proceed  against  one  of  several  defendants. .  352 

to  release  attachment,  before  whom  taken 335 

may  be  commenced  on  undertaking,  when 333 

on  submission  to  arbitration,  revoked 884 

successive,  on  same  contract 712 

change  of  place  of  trial  of.  Sec.  210  to 213^ 

bonds  in,  not  required  of  Territory 722 

Clerk,  when  to  take  testimony  on  trial  of. 716 

facts  not  in  issue,  how  tried 140 

limitations  on  the  right  to  change 5*15 

to  what  court  transferred 516 
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Ai:TIONS— (C<Mf/fnii«(f.)  Section. 

proceedingrs  after  changfe  of  place  of 547 

effect  of  order  changing  place  of. 548 

certain,  must  be  tranef'erred  to  District  Court 549 

Redemptioner  or  debtor  may  bring,  for  rents  and  profits 457 

plaintiff  must  file  notice  of  pendency  of 490 

another,  pending  ground  for  demurrer 232 

when  deemed  pending 714 

personal,  may  be  had  for  lien  of  labor 828 

to  redeem  mortgage,  except  when 166 

Justices'  and  Probate  CJoukts — 

place  of  trial  of,  Sec.  543  to 549 

d^il,  to  be  brought  in  defendants  township 543 

when  to  be  brought  elsewhere 543 

after  change  of  place  of,  proceedings  in 547 

manner  of  commencing,  Sec.  550  to 561 

who  may  appear 553 

for  arrest  of  defendant  in  civil.  Sec.  572  to 577 

daim  and  delivery,  how  enforced  in 582 

when  defendant  fails  to  appear,  judgment 583 

against  defendant  on  demurrer,  judgment 584 

by  attachment,  Sec.  578,  to 581 

pleadings  in.  Sec.  562  to 571 

provisions  of  Code  applicable  to 636 

ADJOURNMENT— 

of  District  Court 28 

of  Court  on  absence  of  Judge 48 

of  drawing  of  jury  when  officers  are  absent 92 

on,  of  Court,  disposition  of  jurors'  ballots 95 

may  be,  while  juiy  is  absent 381 

final,  for  the  term,  discharges  the  jury 381 

of  Supreme  Court,  when 23 

in  case  of,  testimony  to  be  token  by  deposition 365 

effect  of,  to  non-judicial  day  . . .'. 47 

ADMINISTRATORr- 

may  sue  without  joining  cestui  que  trust 184 

ADMISSION— 

of  attorney  to  practice,  certificate  of 113 

application  of,  for,  testimonials  required  of  what 114 

.certificate  of,  of  attorney,  when  granted 115 

by  failure,.to  verify  answer 245 

of  service,  how  made 224 

of  testimony,  avoids  postponement 364 

of  genuineness  of  instrument,  if  answer  not  verified 246 

execution  of  instrument,  unless  denied  by  plaintiff 247 

exception  to  preceding  section 248 

ADMONITION— 

of  Court  to  juiy  on  separation 875 
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ADVERSE  CLAIM—  Section. 

to  real  property,  how  determined 476 

to  personal  property,  how  determined 715 

ADVERSE  POSSESSION— 

relation  of  landlord  and  tenants  as  affecting 151 

by  actual  occupation  under  claim  of  title 149 

under  written  instrument  or  judgment 147 

ib 1 143 

by  occupation  not  under  written  instrument 150 

ADVERSE  PARTY— 

how  known  in  civil  actions 1^ 

when  deemed  to  have  excepted  to  verdict,  ruling,  decision,  etc 403 

exceptions,  how  settled,  upon  notice  to 406 

may  file  counter  affidavits,  when 413 

who  is,  on  appeal 641 

in  intervention 202 

writings  in  possession  of,  notice  to  be  given  to 924 

AFFIDAVIT— 

for  what  purposes  used 954 

before  whom,  may  be  taken  in  this  Territory 957 

when  made  in  another  State  or  Territory,  before  whom  taken 958 

when  made  in  foreign  country,  before  whom  taken 959 

when  made  before  Judge  of  Court  out  of  this  Territory  to  be  certi- 
fied by  Clerk  of  Court 960 

for  arrest  of  judgment  debtor  on  suplementary  proceeding 461 

must  contain  what,  to  obtain  writ  of  attachment 319 

that  a  contempt  has  been  committed 832 

to  obtain  injunction 31 1 

to  be  served  with  injunction 31 1 

of  confession  of  judgment  by  defendant 777 

requisites  of  for  writ  of  mandate 7:^ 

of  service  of  summons,  Sec.  219  to 224 

for  service  of  summons  on  non-residents 221 

of  service  of  summons 224 

to  obtain  order  of  arrest 273 

on  arrest,  copy  to  be  given  to  defendant 27<3 

requisites  of,  for  writ  of  prohibition 752 

on  motion  to  continue  cause 364 

for  order  allowing  amendment  to  pleadings 267 

in  Justice's  and  Probate  Court,  necessary  for  order  of  arrest 574 

of  plain tiif,  denying  admissibility  of  copy  of  instrument 247 

on  motion  tx)  vacate  order  of  arrest 295 

in  replevin,  where  delivery  is  claimed 293 

service  of,  in  replevin 300 

on  bond,  in  replevin 301 

on  bond,  in  replevin,  where  redelivery  is  claimed 302 

of  title  by  claimant,  other  than  defendant 307 

in  replevin,  where  to  be  filed 308 


INDEX  TO  CODE  OF  CIVIL   FBOCEDCJBE.  455 

A  FFIDA  VIT—  (Continued. )  Section. 

for  order  for  ez^mmatlon  of  prisoner  as  witness 952 

for  postponement  of  trial 588 

of  party  applying  for  postponement 588 

u  to  unknown  non-resident  party  in  partition 492 

for  publication  of  summons  in  partition 492 

for  writ  of  review,  by  what  party 728 

to  reality  of  oontioversy  in  submitting  action 780 

by  elector,  to  contest  election 762 

to  accompany  process  against  joint  debtors 674 

for  arrest  of  usurper  of  ofSce 586 

of  applicant  to  perpetuate  testimony 986 

may  be  taken,  when,  where,  and  by  whom 66 

of  concealment  of  witness 944 

to  cost  bill  on  judgment 703 

;of  justification  by  sureties  to  bonds 721 

not  affected  by  not  giving  titie  to  action 711 

by  bail  in  justification 287 

in  verification  of  pleadings 245 

by  non-resident,  corporation 245 

for  new  trial,  misconduct  of  jury,  Subd.  2 411 

of  newly  discovered  evidence,  Subd.  4 411 

for  new  trials,  when  to  be  made 412 

when  to  be  filed  for  new  trial « 413 

on  application  to  dissolve  iivjunction 816 

in  objections  to  referee  may  be  read 398 

by  redemptioner,  Subd.  3 455 

to  copy  of  assignment,  Subd.  2 455 

in  opposition  to  discharge  of  attachment 338 

in  proceedings  supplementary  to  execution 461 

for  writ  of  iigunction,  Subd.  2 310 

of  exemption  from  arrest 981 

of  printer  to  publication,  evidence 955 

where  filed,  of  printer 956 

by  sole  trader,  form  of 892 

of  filing  award  of  judgment 880 

of  property  or  debts  due  judgment  debtor .' 463 

AFFIRMATION— 

included  in  oath 13 

optional  to  swear  or  affirm,  form  of 996 

AFFIRM— 

may,  instead  of  swear 996 

AGE— See  Iwpa»t. 

ALIEN— 

limitation  in  time  of  war  not  computed  against 172 

ALIENATION— 

of  real  property  cannot  pr^'udice  in  action  to  recover 485 
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ALLEGATIONS—  gection. 

formal,  are  pleadings 226 

denial  of,  in  answer 237 

in  complaint,  deemed  true  unless  controverted  by  ^swer 239 

materia],  defined 260 

when  not  deemed  at  vananoe 265 

against  joint  debtors  in  pleadings 676 

to  be  construed  liberally 249 

redundant,  to  be  stricken  out 250 

essential,  defined 260 

answer  to  contain  what 237 

of  complaint,  how  denied 237 

essential  to  obtain  writ  of  injunction 810 

must  be  supported  by  verification 811 

ALLOWANCE— 

of  costs  in  civil  actions  to  plaintiff  of  course 693 

of  costs  in  civil  actions  to  defendant  of  course 695 

of  costs  discretionaiy  with  Court 696 

ALTERATION— 

in  writing,  must  be  accounted  for  by  party  producing  it. ...  ^ 940 

AMBIOUITy— 

in  complaint  groimd  for  demurrer 232 

AMENDMENT— 

to  complaint,  how  filed  and  served 234 

when  Court  may  order,  of  pleadings 263 

ib 264 

to  pleadings  of  course  after  demurrer 266 

to  pleadings  and  proceedings  generally,  how  made 267 

to  pleadings,  where  complaint  is  in  fictitious  name 268 

Court  may  order,  of  process 42 

of  pleadings  in  Justice's  and  Probate  Courts 570 

terms  of,  may  be  imposed  when 267 

when  permitted  to  complaint 261 

to  be  served  on  opposite  party,  and  filed 262 

in  furtherance  of  justice 267 

on  affidavit  of  merits 267 

AMICABLE  ACnON— 

submission  of  controvery,  how  made 780 

judgment  in,  how  entered 781 

judgment  in,  how  enforced 782 

ANSWERr- 

citation  of  attorney  to  answer  accusation ,. L30 

to  accusation,  how  made 182 

if  demurrer  overruled,  accused  must 134 

on  intervention  by  assignee,  or  transferee 202 

waives  summons  by 215 

when  defendant  must  file,  various  times  given 216 

part  of  pleadings,  demurrer  to 241 
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ANSWER—  {Continued,)  Section. 

may  demur,  atsame  time 288 

to  amended  complaint 234 

objections  to  complaint  taken  by,  when 285 

to  complaint,  what  to  contain 287 

may  contain  several  defenses,  or  cross  demands 241 

when  contains  new  matter,  plaintiff  may  demur 248 

yeiiflcation  of 24o 

to  complaint  on  written  instrument 246 

copy  of  written  instrument,  when  deemed  admitted 247 

sham  and  redundant  matter  in,  may  be  stricken  out 2>0 

in  actions  for  libel  and  slander 258 

when  deemed  controverted 259 

supplemental,  allowed  on  motion,  when 261 

may  be  amended 266 

in  certain  case  time  for  filing,  may  be  extended 267 

return  of  property  required  before 297 

when  iivjunction  may  issue  after  filinfif 812 

judgment  on  failure  to,  by  default 856 

issue  of  law  raised  by  demurrer  to 858 

issue  of  fact  raised  by 359 

court  may  require  judgment  debtor  to  appear  and 460 

counter  claim  in.  defined 2SS 

omission  to  set  up  counter  claim  fatal 289 

ib 567 

takes  place  of  cross-bill 240 

grounds  of  demurrer  to  what 244 

needs  no  verification  denying  execution  of  writing,  when 248 

to  be  liberally  construed 249 

need  not  set  out  account,  when .' 251 

must  describe  leal  property,  how 252 

how  to  plead  a  judgment 258 

how  to  plead  condition  precedent 254 

how  to  plead  statute  of  limitations 2o5 

how  to  plead  private  statute 256 

must  be  filed  with  the  clerk,  and  served 262 

when  issues  arise  on,  what  they  are 857 

concerning  property  by  judgment  debtor 461 

by  person  or  corporation  as  to  debts,  etc.,  of  judgment  debtor —  46.''» 

refusing  to,  punished  as  foi^  contempt 467 

in  probate  and  justice's  court 566 

in  proceedings  for  contempt,  on  arrest 888 

in  action  for  partition,  what  to  contain 498 

disclaimer  in  action  to  quiet  title 477 

must  set  up  value  of  improvements  as  set-off,  when 479 

material  allegations  in,  defined 260 

in  proceedings  after  judgment  against  joint  debtors 075 
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Pi^BWER—iContinued.)  Socfckm. 

to  petition  for  mandate,  how  made 742 

ib » 747 

to  complaint  amended 571 

APPEALS— 

To  Supreme  Court — 

what  may  be  reviewed  on,  in  civil  actions 6^9 

X>arty  aggrieved  may  take 641 

within  what  time,  may  be  taken 642 

how  taken 643 

preparation  for,  by  exceptions,  see  Sees.  402  to 409 

undertaking  on,  to  be  filed  in  five  days 644 

nndertakmg  on,  from  money  judgment 64-1 

from  judgment  for  deh'very  of  documents 646 

from  judgment  directing  execution  of  conveyance 647 

stay  of  proceedings  on 649 

efiect  on  attachment 649 

by  executor,  administrator,  or  trustee.  Court's  discretion  in 649 

undertaking  on,  where  real  properly  in  action 64S 

undertaking  on,  may  be  in  one  instrument 6i>0 

justification  of  sureties  on  bond  of 6^^! 

other  undertakings  on 652 

what  papers  used  on,  from  judgment 653 

what  papers  used  on  other 654 

what  papers  used  on  appeals  when  new  trial  asked 655 

papers  and  copies  on,  how  certified 656 

when,  may  be  dismissed 657 

when  may  not  be  dismissed 657 

from  controversy  without  action 7S2 

efiiect  of  dismissal 658 

what  reviewed  on,  from  judgment 659 

remedial  powers  of  Court  on 660 

remittitur  on  judgment  on  certified,  how 661 

costs  on 704 

District  Court — 

from,  when  may  be  taken 6^2 

from  what  taken 642 

from,  to  Supreme  Court,  in  what  cases 642 

who  may  appeal  to,  and  within  what  time 665 

what  notice  must  contain 665 

statement  on,  what  to  contain , 666 

statement  must  be  prepared  within  what  time 666 

amendments  to,  and  filing  statement,  etc 666 

when  no  statement  is  required 667 

trial  de  novo  on 667 

when  transcript  on,  to  be  certified  up 66^ 

what  transcript  must  contain. 669 

undertaking  on  appeal,  what,  etc 669 
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APPEALS  (To  District  Court)— {Contintted,)  Section. 

supersedeas  to  execution,  if  issued 670 

costs  on  execution  must  be  first  paid 670 

proceedings  on  appeal  in  District  Court 671 

conduct  of  the  trial,  etc 671 

Pbobatb  Court — 

to  Supreme  Court,  from  what 6C2 

administrator's  official  bond  is  appeal  bond  on 663 

effect  of  appellate  judgment  on  acts 664 

APPEARANCE— 

of  all  i>arties  at  place  appointed  to  hold  Court 51 

of  accused  attorney  to  answer  proceedings 131 

of  married  woman,  how,  when,  and  by  whom 185 

required  in  summons 216 

service  of  summons,  written  admission 2ll4 

voluntary,  equivalent  to  service  of  summons 2'25 

of  judgment  debtor,  by  order  of  Court 460 

proceedings  to  compel^  of  judgment  debtor 461 

what  constitutes,  on  part  of  defendant 688 

by  demurrer,  answer,  or  notice 688 

failure  in,  at  trial,  waiver  of  findings 392 

failure  in,  at  trial,  waiver  of  jury 389 

failure  in,  in  Justice  *s  Court,  trial  to  proceed 596 

in  Probate  Court,  id 596 

in  writing,  waives  summons  and  service 215 

APPELLANT— 

party  aggrieved  may  become 641 

what  he  may  appeal  from  to  Supreme  Court 642 

what  he  may  appeal  from  District  Court 642 

what,  from  Probate  Court 662 

what,  to  District  Court 665 

undertaking  to  be  filed  by 644 

executors  and  administrators  as,  need  not  file  bond 649 

must  furnish  what  papers 653 

to  fiimish  statement  and  notice,  when 655 

how  to  prepare  to  become.    (See  £xception3) 402 

See  Apfeals. 
APPLICATIONS— 

to  become  sole  trader.  Sec.  885  to 893 

for  new  trials.  Sec.  410  to 415 

for  change  of  name,  Sec.  871  to 874 

for  change  of  venue.    (See  Place  of  Trial) 210 

for  exercise  of  right  of  eminent  domain 8')7 

for  dissolution  of  corporation H45 

for  liens  for  mechanics  and  others.  Sec.  815  to 829 

for  discharge  of  person  held  on  civil  process.  Sec.  783  to 794 

for  entry  of  confession  of  judgment.  Sec.  776  to 779 

for  contest  of  election.  Sec.  758  to 775 
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APPLICATION—  [flonixnutd:)  Section. 

for  writs  of  review,  mandatei  and  prohibition 755 

for  writ  of  mandate 741 

for  writ  of  review 728 

for  admission  to  bar  as  attorney 114 

for  substitution  in  case  of  death,  etc.,  of  party 20O 

for  publication  of  summons 221 

to  file  supplemental  pleading 261 

to  make  amendments  to  pleadings,  etc 267,  268 

for  arrest  in  civil  cases,  Sec.  270  to 296 

for  claim  and  delivery  of  personal  property,  Sec  297  to 906 

for  iiviunction  writ  of,  Sec.  809  to 317 

for  attachment,  Sec.  818  to 340 

for  receivers.  Sec.  841  to 346 

for  judgment  by  default 356 

for  postponement  of  trial 361 

for  reference  to  be  ordered.  Sec.  894  and 395 

to  Supreme  Court  for  removal  of  case,  on  refusal  (tf  the  Court  be- 
low to  allow  exceptions 408 

for  writ  of  execution 430 

for  execution  after  death  of  party 435 

for  redemption  of  property,  Sec.  461  to 453 

for  examination  of  party,  etc.,  after  execution,  Sec.  460  to 467 

for  foreclosure  of  mortgages.  Sec.  468  to 470 

to  determine  conflicting  claims  to  realty.  Sec.  476  to 486 

in  partition.  Sec.  487  to 583 

for  removal  from  office.  Sec.  534  to 542 

to  amend  pleadings  in  Justice's  and  Probate  Courts 570 

for  postponement  of  trial  in  Justice's  and  Probate  Courts 588 

for  abstract  of  judgment  in  Justice's  and  Probate  Courts 608 

for  writ  of  execution  from  Justice's  and  Probate  Courts 612 

for  renewal  of  execution  in  same 614 

for  one  Justice  to  act  for  another 633 

for  judgment  against  joint  debtors  not  summoned 672 

for  inspection  of  writings 679 

by  way  of  motion  and  notice  thereof,  Sec.  680  to 684 

for  cost,  by  filing  cost  bill 703 

for  security  for  costs 7t)6 

to  supply  loss  of  paper 710 

for  consolidation  bf  actions 713 

for  possession  to  realty  prior  to  action 797 

to  punish  for  contempt 832 

to  vacate  award 881 

to  correct  award 882 

to  produce  writing,  Sec.  924  to 925 

for  warrant  to  arrest  witness 949 

for  Commission  to  take  deposition 963 

by  notice  to  take  deposition 968 

to  perpetuate  testimony , 986 
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APPRAISERS—  Section. 

Probate  Court  haa  power  to  appoint 31 

ARBITRATION— 

who  may  submit  controyeisy,  what,  and  exception 875 

submission  to,  in  writing,  to  one  or  more 870 

stipulation  in  what 877 

duty  of  Clerk  in  submission  by  Court 877 

order  cannot  be  revoked 877 

award  may  be  compelled 877 

arbitrators'  powers  defined 878 

arbitrators  must  be  sworn *  879 

how  questions  determined  in 879 

award  and  proceedings  thereunder 880 

proceedings  to  vacate  or  otherwise  dispose  of  award 881 

grounds  for  revocation  or  resubmission 881 

grounds  for  modification  or  correcting 882 

what  Court  may  do  with  award 882 

decision  of  Court  on  motion  appealable 883 

judgment  before  motion  non-appealable 883 

submission  being  revoked,  what  may  be  recovered 884 

all  arbitrators  must  meet,  but  the  majority  control 718 

title  to  real  property  cannot  be  submitted  to 87-3 

ARGUMENT— . 

order  of,  on  trial 871 

duty  of  Clerk  when  cause  reserved  for 38S 

when  cause  may  be  reserved  for 418 

may  be  brought  before  Court  for,  by  either  party 419 

ARREST— 

order  for,  on  what  obtained . , 273 

no  one  subject  to,  in  civil  action  other  than 270 

in  what  cases  it  may  be  made ' 271 

order  for,  by  whom  made 272 

written  undertaking  given  prior  to  order 274 

when  order  may  be  made,  its  form 275 

what  Sheriff  must  have  and  do 276 

how  made,  disposition  of  defendant 277 

when  defendant  may  be  discharged  from 278 

bail  of  defendant,  how  given  and  for  what 279 

surrender  of  defendant ^ 280 

what  sureties  may  do  to  surrender  defendant 231 

bail,  when  exonerated 281 

bill  may  be  proceeded  against,  when 282 

bail  exonerated  by  death,  etc.,  of  defendant 28^] 

return  and  other  proceedings  of  Sheriff 284 

justification  of  sureties  and  notice  of 285 

new  undertaking,  when  to  be  given 285 

qualification  of  bail 286 

juEitificaticn  of  ba'l,  how  made 287 
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ARREST— {Continued.)  Sectiaa. 

certificate  of  Judge  or  Clerk  to  sufficiency  of  bail 2Si 

when  SherifiP  exonerated  from  liability 288 

deposit  of  money  instead  of  bail 289 

what  may  be  done  when  bail  reduced 289 

duty  of  Sheriff  to  certify  to  deposit 289 

duty  of  Sheriff  to  pay  deposit  into  Court 290 

substitution  of  bail  for  deposit. 291 

deposit  to  be  refunded. 291 

€nal  disposition  of  the  deposit 292 

when  judgment  for  defendant  what  done 292 

if  defendant  escape,  Sheriff  liable 293 

how  Sheriff  may  relieve  himself 293 

proceedings  on  judgment  against  Sheriff 294 

motion  to  vacate  order  of  arrest  or  reduce  bail 295 

what  affidavits  may  be  used  on  this  motion 295 

proceedings  on  the  application 296 

affidavit  for,  in  Justice's  and  Ph)bate  Courts 574 

for  contempt,  and  bail  allowed 836 

grounds  of,  in  Probate  and  Justice's  Courts 5?2 

when  order  may  be  executed  in  any  part  of  Territory 573 

defendant  to  be  taken  before  court  or  justice,  proceedings  there. .  575 

officer  who  makes,  to  notify  plaintiff  and  his  return 576 

defendant  to  be  kept  till  discharged 577 

of  witness,  officer  liable  for,  when 9^1 

cannot  be  made  except  under  Code 270 

of  judgment  debtor  supplementary  to  execution 461 

no  woman  is  subject  to 572 

of  one  who  usurps  office,  when 596 

of  witness  refusing  to  testify 950 

of  witness  cannot  be  made,  when 980 

of  witness  when  a  contempt 979 

plaintiff  may  order  defendant  discharged  from 79S 

actions  for  malicious,  may  be  united  with  what 231 

APtTICLES— 

of  Code,  how  construed,  2  to 14 

ASSAULT  AND  BATTERY— 

jurisdiction  of  Justice  Court  in 39 

civil  actions  for,  may  be  united,  Subd.  6 231 

ASSESSMENT— 

to  be  paid  by  redemptioner 453 

of  property  for  condenmation,  how  made 861 

of  damages  by  jury 356 

of  treble  damages  in  forcible  entry  and  detainer 475 

of  costs  in  partition  suits 503 

ASSIGNEE— 

of  thing  in  action,  may  sue  without  prejudice,  etc 1^ 

of  judgment  debtor,  is  a  redemptioner 451 
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ASSIGNEE—  {Continued.)  Section. 

of  purchase  at  SherifTs  sale,  dispossessed  for  irregularity 458 

of  purchaser  at  SherifiTs  sale,  may  revive  judgrment,  when 458 

of  purchaser  faling  to  give  xedemptioner  statement 457 

of  purchaser  entitled  to  oonveyanoe,  when • 453 

ASSIGNMENT— 

of  thing  in  action  not  to  prejudice  set-off 183 

of  accounts,  assignee,  if  real,  must  sue  in  his  own  name 182 

of  account  not  set  up  as  counter  claim  gives  no  action 239 

one  who  becomes  redemptioner  by,  must  produce  copy 455 

ASSIGNOR-— See  Abbiqnee;  AauaNMBNT. 

ASSOCUTIONS— 

how  sued • • 203 

See  COBFOBATION. 

ATTACHMENT— 

in  what  cases  issued 318 

afiBdaviton,  what  to  contain 819 

undertaking  on 320 

writ  of,  and  its  requirements 321 

what  may  be  attached 322 

time  and  manner  of  executing  writ  of :  323 

released  by  undertaking 321 

ib 335 

ib 336 

several  writs  of,  may  be  issued  at  the  same  time 321 

rights  and  shares  in  stock  corporations  subject  to 322 

of  real  property  standing  in  name  of  defendant 823 

of  real  property  standing  in  name  of  other  persons,  belonging  to 

defendant 323 

of  personal  property. 323 

of  stocks  and  shares 323 

of  debts  and  credits 323 

of  credits  and  personal  property  in  hands  of  other  persons 324 

liability  of  such  persons  on « 325 

such  persons  may  be  examined  on  oath 326 

Sheriff  to  make  inventory  of  property,  and  return  with  writ  of . . . .  327 

Court  may  order  ](&roperty  sold  under,  when  to  the  interest  of  parties  329 

Sheriff  may  sell  perishable  property 328 

ib 329 

Sheriff  may  collect  debts  and  credits  under 328 

when  personal  property  claimed  by  third  party,  how  determined. .  330 

judgment  to  be  satisfied  out  of  property  attached 331 

after  judgment  satisfied,  remainder  to  be  paid  to  defendant 332 

undertaking  on  release  from,  may  be  prosecuted 333 

effect  of  judgment  for  defendant  on 334 

application  for  order  to  discharge  from 335 

motion  made  on  affidavit  for  such  order  may  be  opposed 338 

discharge  of 835 
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ATTACHMENT—  {Continued.)  Section 

discharge  of 337 

ib 339 

when  writ  of,  to  be  returned 340 

In  Probate  and  Ju8Ticb*s  Court — 

affidavit  for 578 

what  undertaking  required 579 

writ  of,  what  must  require 580 

duty  of  officer  under. 580 

8ec8.  applicable  to 581 

to  compel  witness  to  attend,  who  may 64 

may  issue  to  compel  witness  to  attend d49 

ATTENDANCE  AT  COURT— 

of  witness  by  subpoena 941 

by  witness  with  books 941 

subpoena,  how  issued 942 

■ervice  to  procure  witness 94^) 

how  procured,  if  conceded 944 

when,  may  be  compelled 94-'> 

warrant  to  compel 949 

if  witness  is  prisoner 951 

on  whose  motion  required^ 952 

of  party.     (See  Summoks) 215 

by  citation—- See  Citatioit;  Witness;  Summons. 

ATTORNEY  AT  LAW— 

Judges  not  to  act  as,  in  their  own  Courts 60 

certain  Judges  precluded  from  practice 61 

who  may  be  admitted  as/  by  Supreme  Court  only 115 

what  constitutes  license • 115 

qualifications 114 

oath,  what  to  perform 116 

of  other  States,  may  be  admitted 117 

roll  of,  to  be  kept  by  each  Clerk 118 

X>enalty  for  practicing  without  license 119 

general  duties  of 120 

general  authority  of 121 

when  and  how  changed t 122 

notice  of  change  and  substitution 1^^ 

death  or  removal  of 124 

removal  or  suspension 12-j 

conviction  of  felony,  moral  turpitude 126 

proceedings  for  removal  or  suspension 127 

accusation  made  by  another  to  be  written 128 

what  accusation  must  charge 129 

charge  must  be  verified 129 

duty  of  court  to  issue  citation,  when IHO 

accused  to  appear  and  answer l*'l 

accused  may  demur  or  answer Iv2 
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ATTORNEY-AT-LAW—  {Contimied,)  Section. 

demurrer  or  objection  to  be  written 133 

if  demurrer  overruled,  he  must  answer 134 

judgment  on  refusal  or  plea  of  guilty 135 

trial  on  plea  of  not  guilty 135 

Court  may  refer  to  take  testimony 136 

judgment  of  the  Court  must  be  what 137 

what  acts  subject  him  to  contempt  of  Court 830 

appearance  by  vraiver  of  summons 22*) 

appearance  by,  in  Justice's  and  Probate  Courts 552 

how  and  who  may  appear  and  act  as,  in  Justice's  Court- ^53 

must  not  be  receiver 343 

measure  and  mode  of  compensation  of 692 

amendments  to  be  served  on,  how 234 

exemption  from  service  on  jury 81 

privileged  communication  to 899 

to  instruct  Sheriff  how  to  execute  attachment 324 

may  require  what  of  officer  in  replevin 299 

may  waive  jury  trial,  how 389 

may  waive  findings  of  fact,  how 392 

papers  may  be  served  on 689 

who  may  act,  as  in  Justice's  and  Plrobate  Courts 558 

pleadings  to  be  subscribed  by 245 

name  of  plaintiff,  to  be  indorsed  on  summons •  216 

BAII/- 

when  given,  defendant  to  be  discharged 278 

how  given  after  arrest 279 

may  surrender  defendant,  by  whom  and  when 280 

what  may  do  to  surrender  defendant  to  Sheriff 281 

when  discharged  finally 282 

are  exonerated  by  death,  etc 283 

not  accepted  by  plaintifiP,  when 284 

justification,  notice  of,  and  how  made 285 

qualifications  of 286 

what  must  do  to  justify 287 

plaintiff  may  examine  on  justification 287 

when  found  sufficient  what  Judge  or  Clerk  must  do 288 

deposit,  instead  of 289 

may  be  given  a  id  deposit  withdrawn 291 

when  finally  charged 281 

Sheriff  liable  as,  when 293 

usurper  of  office  to  give,  when 536 

in  cases  of  contempt 836 

j  d^pnent  against  Sheriff  as 294 

defendant  on,  may  apply  to  vacate  order 295 

may  be  reduced,  when 296 

by  judgment  debtor  in  proceedings  supplementary  to  execution . . .  461 
30 
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CERTIFICATE—  [Continued,)  Secstion, 

of  sale  of  property  nofc  movable  under  execution 449 

of  the  sale  of  realty  under  execution 450 

purchaser  to  file  duplicate,  when 450 

of  service  of  summoni,  to  show  what 224 

to  papers  and  transcript,   on  appeal .' 656 

to  public  writings  in  evidence 919 

to  transcript  from  sister  State  or  Territory,  what  to  state 918 

to  judicial  record  of  sister  State  or  Territory 911 

to  judicial  record  of  foreign  country 912 

every  one  entitled  to,  to  copy  of  public  writings 902 

public  oflBoer  to  give,  to  copies ; . .  903 

seal  to,  as  evidence 907 

and  seel  to  foreign  judicial  record 913 

to  public  or  priviate  writings,  as  evidence 915 

to  judgment,  on  review 735 

to  transcript  to  be  reviewed 730 

of  purchase  of  land  primary  evidence  of 920 

official  contents  of,  to  be  evidence 919 

CERTIORARI,  WRIT  OF— 

to  be  known  as  writ  of  review 726 

See  Rbvibw. 

CHALLENGE— 

to  jurors,  number  of  peremptory 367 

to  jurors,  for  cause,  what  sufficient 368 

to  juror,  for  cause,  how  tried 369 

to  jurors  in  Justices'  and  Probate  Courts •  597 

See  Jury. 

CHAMBERS— 

to  be  provided  for  Judges  on  order,  when 52 

powers  and  duties  of  District  Judges  at 58 

may  do  at,  all  acts  of  certain  character 63 

writs  of  review,  mandate,  and  prohibition,  ordered  at 755 

See  Judicial  Officeb. 

CHANGE— 
Of  Names — 

jurisdicti'on  of  applications  for • 871 

petitions  for,  what  to  show 872 

publication  of  petition  for,  how  made 873 

hearing  and  proceedings  thereon 874 

Of  Place  of  Trial — 

grounds  for. 210 

to  what  Court  may  be  transferred 211 

pleadings,  etc,,  to  be  transmitted.    Costs  to  be  paid  by  whom ....  212 

on  what  grounds  may  be  had,  in  Justice's  and  Probate  Courts. . .  •  544 
Of  Court — 

Justice,  when 6^3 

to  be  had  not  more  than  once 545 
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CHANGE,  Op  CovBT-iCantinued).  Section. 

to  what  Court  changfed 546 

proceedings  on,  when  once  ordered 547 

jurisdiction  of  the  Court  receiting  transfer 548 

Jutftioe  and  Probate  Court  to  transfer  to  District  Court  trial  of  title 

to  realty 549 

Op  Judges — 

one  District  Judge  may  act  for  another,  when 57 

Governor  may  designate  one  for  another,  when '. 57 

other  cases  when,  made 

Op  Parties — 

by  death,  marriage,  or  interest 200 

CUARGE— 

to  jury,  of  the  Court 872 

when,  to  be  given  in  order,  Subd.  6 371 

Judge  must  fiimish  copy  of,  if  demanded 872 

in,  may  state  the  testimony 872 

further,  in  presence  of  parties 378 

See  Tbial. 

CITY— 

how  summons  served  against 220 

no  sureiy  required  of,  in  actions  by .* 722 

CIVIL  ACTIONS— 

must  be  commenced,  when 141 

limitations  of,  in  actions  concerning  realty 148 

within  what  time  to  begin  against  corporation 177 

arising  in  other  States  and  Territory,  when  to  commence 179 

how  they  are  commenced 214 

right  of  existing,  not  affected  by  Code 5 

for  condemnation  may  be  united H57 

may  be  arbitrated 875 

See  Actions. 

CLAIM— 

of  a  third  party,  in  replevin. . : 307 

of  a  third  party,  of  property  attached : 330 

of  a  third  party,  of  property  under  execution 438 

of  liens,  when  to  be  filed 820 

adverse,  to  be  determined  by  action 715 

same,  as  to  real  property 476 

CLAIM  AND  DELIVERY— 

of  personal  property,  when  may  be 297 

affidavit  and  its  requisites 298 

requisition  to  sheriff  to  take  and  deliver  the  property 299 

security  on  the  part  of  the  plaintiff 300 

serving  the  order 300 

exception  to  sureties  and  proceedings  thereon 301 

failure  to  except 301 

defendant,  when  entitled  to  redelivery 302 
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CLAIM  AND  DELIVERY— {Coniinued).  ^eAioa. 

justification  of  defendant's  sureties i)OB 

qualification  of  sureties 304 

property,  how  taken,  when  concealed 905 

property,  how  kept 306 

of  property  by  third  person - 307 

notice  and  aflidavit,  when  and  where  to  be  tiled 308 

judgment  in  the  alternative 421 

limitation  of  the  action  for  the : 1*^ 

proceedings  for,  in  Justicen'  and  Probate  Courts 582 

for  specific,  in  actions  for,  verdict 387 

execution  for  specific,  to  whom  issued 436 

execution  for  specific,  to  contain  what,  Subd.  5 431 

judgment  for,  how  enforced 433 

costs  in  action  for,  recovered,  Subd.  2 693 

CLERGYMAN  OR  PRIEST— 

privileged  communication  to 899 

See  Privileged  Cohmumication. 

CLERK— 

must  take  down  testimony,  when 716 

how  must  indorse  complaint 215 

to  keep  register  of  actions 717 

to  issue  citation  in  contest  of  election 766 

of  contest  of  election,  must  give  notice 765 

issue  subpoenajs  in  contest  of  election 767 

must  file  complaint  and  issue  summons 215 

duty  in  entering  confession  of  judgment 778 

enter  note  of  stipulation  to  arbitrate 877 

file  such  stipulation 877 

to  transmit  what,  in  action  for  mandate 746 

to  return  transcript  with  mandate 729 

list  of  persons  to  serve  as  jurors  to  be  filed  with 86 

duty  of,  on  receiving  lists 87 

to  notify  Judge  and  Sherifi'  of  time  of  drawing  jury 90 

to  draw  the  jurors 91 

duty  of,  if  officers  fail  to  attend  drawing,  Sees.  92  and 9^^ 

how  must  conduct  the  drawing 94 

duty  of,  in  regard  to  the  ballots,  after  a4Joumment  of  Court 95 

must  fiimish  copy  of  list  on  application 96 

to  call  list  of  jurors 108 

must  keep  roU  of  attorneys 118 

to  transmit  papers  on  transfer  of  cause 212 

duty  of,  after  judgment  on  transferred  cause 213 

duty  of,  after  receiving  transcript  of  proceedings  on  such  cause .   .  213 

duty  of,  when  complaint  filed 215 

summons  must  be  signed  by 216 

afiidavit  for  order  of  arrest  to  be  filed  with 273 

to  issue  writ  of  attachment 319 
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CLERK— {Continued) .  Section . 

money  to  be  deposited  with 347 

duty  of,  on  receiving^  such  deposit 348 

to  enter  dismissal  of  suit 354 

to  enter  default  of  defendant 856 

to  enter  cause  on  calendar 862 

to  draw  juiy,  when 866 

to  read  verdict  to  juiy 882 

to  enter  verdict  on  minutes 888 

special  verdict  to  be  filed  with 885 

to  enter  waiver  of  juiy  trial  on  the  minutes 889 

to  enter  agreement  of  reference  on  minutes 394 

exceptions  to  be  filed  with 405 

affidavit  on  motion  for  new  trial  to  be  filed  with 412 

notice  of  motion  for  new  trial  to  be  filed  with 413 

to  enter  judgment 418 

to  keep  judgment  book 422 

shall  make  judgment  roll 424 

how  shall  keep  judgment  docket 426 

to  arrange  the  several  dockets 427 

duty  on  filing  judgment  roll 425 

duties  of,  on  appeals.  Sec  642  to 661 

to  file  notice  of  appeal 648 

to  file  undertaking  on  appeal 648 

copies  of  certain  papers  on  appeal  to  be  certified  by 656 

certificate  of,  to  remittitur 661 

CODE  OF  CIVIL  PROCEDURE— 

when  takes  effect 1 

not  retroactive 2 

construction  of 8 

construction  of,  with  regard  to  existing  laws 4 

actions  not  affected  by 5 

limitations  continue  to  run 6 

.  terms  used  in,  defined 18 

provisions  of,  apply  to  enforcement  of  liens 829 

apply  to  Justices'  and  Probate  Courts,  what  provisions 686 

for  condemnation  of  lands,  what  applicable 869 

CODICILS— 

induded  in  will 13 

COMMENCEMENT  OF  ACTION— 

by  filing  complaint 214 

summons,  how  signed  and  directed 216 

by  alias  summons,  when 217 

lis  pendens  filed,  when 218 

in  Justices*  and  Probate  Courts 550 

See  Actions. 

COMMISSION— 

to  take  testimony  in  this  Territory,  when  may  issue 962 
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COMMISSION— (Con/iVt«erf).  Section. 

cases  in  which  to  issue  enumerated 962 

to  take  testimony  out  of  the  Territory 963 

upon  what,  how,  and  to  whom  issued 9^ 

interrogatories  annexed  to 964 

or  it  may  be  without  interrogatories 964 

authorizes  what  to  be  done 965 

not  being  returned,  doesnot  postpone  case 966 

deposition  taken  by,  who  may  use 967 

how  to  be  returned 965 

See  JusTiCBs'  Coubtj  Witness;  Evidence. 

COMPENSATION— 

of  attorneys,  to  be  agreed  on 692 

tenants  entitled  to,  in  partition  suits 513 

when  to  be  fixed  by  the  Court 514 

when,  to  make  land  equal  in  partition 527 

allowed  for  land  condemned 862 

of  referees  and  surveyor,  in  partition 503 

COMPLAINT— 

when  filed,  action  deemed  commenced 168 

by  intervenor  in 202 

to  be  answered  as  if  an  original 202 

actions  commenced  by 214 

how  indorsed 215 

copy  of,  when  to  be  served  with  summons 219 

grounds  of  demurrer  to 232 

demurrer  to,  must  distinctly  specify  grounds  of  objection 233 

objection  to,  may  be  made  by  answer 235 

objections  to,  when  deemed  waived 236 

answer  to,  what  to  contain 237 

veiification  of 245 

upon  written  instrument 246 

to  describe  real  property,  how 252 

what  to  contain  in  actions  for  libel  and  slander I . . .  257 

material  allegations  in,  deemed  true  unless  specifically  dinied 259 

supplement^,  may  be  allowed  on  motion 261 

parties  may  amend,  after  demurrer,  of  course 266 

may  be  amended  in  other  cases,  when *x67 

when  injunction  may  be  granted  on 310 

when  injunction  may  be  granted  on 311 

what  to  contain  to  authorize  an  ii\junction 310 

on  injunction,  must  be  verified 311 

issue  of  law  arises  by  demurrer  to 358 

issue  of  fact  arises  by  answer  controverting 359 

in  partition  action 488 

ib 496 

ib ;.  498 

pleadmg  by  plaintiff 228 
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COMPLAIST—iCantinued).  Section. 

first  pleading  by  plamtiff 229 

must  contain  what 230 

cause  of  action  in 280 

relief  most  be  prayed  for  in 280 

what  qauses  may  be  joined  in 281 

how  stated  in 2:^ 

amendments  to,  how  made  and  served 2:«4 

how  conditions  pleudedin 2'A 

supplemental,  when  and  what 2G1 

constitutes  part  of  judgment  roll 424 

in  usurpation  of  office,  action 5-S6 

in  Justice's  and  Probate  Courts 564 

in  forcible  entry  and  detainer 804 

for  condemnation  of  lands 8-')6 

for  dissolution  of  corporation 845 

in  contested  elections 762 

amended,  incertain  events 810 

See  Actions;  Dbscubbbr. 

COMPROMISE— 

offer  to,  and  proceedings  on 678 

offer  in  Justice's  and  Probate  Courts 606 

eifect  of  offer  on  costs 606 

effect  of,  on  costs  elsewhere 678 

joffei  not  accepted,  cannot  be  proved 678 

COMPUTATION  OF  TIME— See  Time. 

CONCEALED— 

property  claimed,  how  obtained  by  Sheriff 305 

defendant,  how  served  with  process 221 

¥dtne8s,  how  served  with  process j 944 

property  fraudulently,  defendant  subject  to  arrest  for 271 

CONDEMNATION  OF  LAND— See  Eminent  Domain. 

CONDITION— 

precedent,  how  pleaded 254 

CONFESSION— 

of  judgment,  when  and  how  made 776 

cf  judgment,  what  must  set  forth 777 

of  judgment,  must  be  indorsed,  filed,  and  entered,  how.  etc 778 

of  judgment,  in  Justices*  and  Probate  Court,  having  authority, 

how  entered 779 

of  judgment,  for  what  it  may  be  entered 776 

CONFLICT— See  Construction. 

CONSANGUINITY— 

disqualifies  Judge,  when 59 

disqualifies  juror,  when 868 

disqualifies  referee,  when ^97 

CONSOLIDATION— 

of  actions  condemning  lands 857 
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CONSOLIDATION— (Conrtnii«i). 

of  causes  of  action  in  one  complaint 231 

of  actions,  when  may  be  ordered 713 

CONSENT— 

to  rieferenoe  of  cause 394 

CONSTABLE— See  Justice's  Court. 

CONSTRUCTION— 

of  terms  used  in  tlie  Code 13 

of  the  provisions  of  the  Code • 4 

the  common  law  rule  of. 3 

on  actions  commenced 5 

of  statutes  of  limitation 6 

of  words  conferring  authority  to  three  or  more 11 

of  words  and  phrases  used 12 

of  statute  law  or  rule 14 

civil  and  criminal  remedies  not  merged 16 

CONTEMPT— 

judicial  pfScers  may  punish  for,  in  what  cases 65 

application  to  Court  for  order  refused,  is  a 68 

of  Probate  and  Justices*  Courts,  what  acts  constitute €17 

how  punished,  when  committed  in  presence  of  Justice 618 

what  punishment  may  be  imposed  by  Justice 620 

when  not  in  presence  of  Justice 619 

judgment  against  for,  must  be  entered 621 

actjt  constituting,  enumerated 830 

re-entry  on  realty,  after  eviction,  isa.^ 831 

when  punished  summarily 832 

when  must  be  shown  by  affidavit 832 

warrant,  or  notice  to  issue,  when 883 

bail  may  be  given  by  one  arrested  for 834 

warrant  for,  how  executed 835 

bail  bond  on,  form  of. 896 

warrant,  how  returned  witii  undertaking 837 

hearing  the  charge  of. 888 

judgment  and  penalty,  if  guilty 8S9 

to  be  imprisoned  till  performance,  when 840 

if  party  fails  to  appear,  proceedings 841 

illness,  excuse  for  non-performance 842 

continement  for 842 

judgment  in  case  of,  final 84^3 

pro\risions  which  do  not  apply  to  proceedings  in 690 

disobedience  of  subpoena  a. 947 

forfeiture  by  witness 948 

may  arrest  witness  in • 949 

commitment  in 950 

See  Citation. 

CONTESTING  ELECTIONS— 

who  may  contest,  and  grounds  of  contest •  758 
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CX>:NTEST1NG  elections— (Conftnued).  Section. 

inegularity  and  improper  conduct  of  Judges 759 

at,  annual  electiouB 759 

when  not  to 760 

illegal  votes,  when  not  to  vitiate  election 761 

proceedings  on  contest 762 

statement  of  cause  of  contest 763 

when  based  on  reception  of  illejgral  vote,  contestant  to  deliver  to 

respondent  a  list  of  votes  claimed  to  be  illegal 763 

statement  of  cause  of 764 

want  of  form  not  to  vitiate 764 

Judge  to  hold  term  for  trial  of  contest 765 

Clerk  to  issue  citation  to  respondent 766 

witnesses,  attendance  of,  how  enforced 767 

power  of  Court,  adjournment  of  Court 768 

rules  to  govern  Court  in  trial  of  contest 769 

Court  may  declare  who  was  elected 770 

fees  of  ofiBcers  and  witnesses 771 

costs,  judgment  for 772 

.    appeal,  when  to  be  taken 773 

when  election  void,  and  office  vacant 774 

District  office 775 

CONTINUANCE—See  Postponembnt. 

CONTRACTORS— 

liens,  enforcement  of 815 

See  Liens. 

CONTRACTS— 

conditions  in,  how  pleaded 254 

express  or  implied,  joined,  how 231 

attachment  may  issue  on,  when 318 

actions  on,  authorize  arrests,  when 271 

in  actions  on,  jury  waived,  when 889 

judgment  by  default  on , 856 

when  judgment  on,  to  be  for  gold  coin 421 

specific,  enforced 421 

CONTRIBUTION— 

action  for,  by  joint  debtor  or  obligor  . . .  • 459 

CONTROVERSY— 

submission  of,  without  action 780 

Court  may  decide 204 

See  Abbitbatiok. 

CONVERSION— 

of  money  or  property  ground  for  ajrest 271 

CONVENIENCE— 

of  witness,  change  of  venue  for 210 

CONVEYANCE— 

who  may  take  acknowledgments  of 66 

mortgages  not  considered  as,  when 482 

purchaser  at  Sheriff 's  sale  or  assignee  entitled  to 453 
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CONVICTION—  SectioiL 

of  attorney  of  felony,  effect  on  license 12S 

COPARTNERSHIP— 

may  be  sued  by  firm  name 203 

COPY— 

of  written  instrument  in  complaint  admitted,  when 2i6 

of  complaint  to  be  served  with  summons 219 

of  summons  when  being:  served 220 

of  summons  to  be  mailed  to  defendant 222 

of  complaint,  when  served,  jurisdiction  had 225 

of  amendments  to  pleadings  served 234 

of  affidavit  to  be  given  defendant,  when 276 

of  undertaking  by  surety  indorsed,  authority  to  arrest 281 

sheriff  to  return  copy  of  undertaking,  when 284 

of  affidavit  and  undertaking  to  be  served,  when SOO 

of  complaint,  etc.,  served  with  injunction Sll 

of  attachment,  how  used  by  sheriff 323 

of  attachment,  how  used  in  garnishment 324 

from  receiving,  garnishee  bound 325 

of  papers  to  be  supplied  by  redemptioner «. .  4^5 

of  complaint  in  partition  suits 493 

of  account  is  complaint  in  Probate  and  Justice^s  Court 564 

of  Justice's  judgment  to  be  filed 609 

of  notice  of  appeal,  how  served 643 

of  notice  of  appeal  to  be  furnished  on  appeal 6-53 

of  notice  of  appeal  to  be  furnished,  when 654 

of  motion  for  new  trial 655 

to  be  certified,  how,  and  by  whom 656 

of  notice  of  appeal  in  Probate  and  Justice's  Court 665 

of  docket,  etc.,  on  appeal 668 

party  may  demand,  of  writings 679 

of  writ  served  by  telegraph 691 

of  lost  paper  to  supply  original 710 

of  judgment  in  mandamus 735 

of  judgment  to  the  return  on  mandamus 786 

of  verdict  in  mandamus  trial 746 

of  notice  served  in  forcible  entry  and  detainer  cases 798 

of  writing,  when  evidence 932 

seal  affixed  to 907 

copy  of  judicial  record 911 

copy  of  judicial  record  of  foreign  country 913 

of  official  documents  certified 914 

public  record  of  private  writing 915 

or  transcript  of  Probate  and  Justice's  docket 917 

certificate  to 918 

what  certificate  must  state 919 

See  Summons  ;  Citation  ;  Notice. 
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CORPORATION—  Section. 

how  Bummons  to  be  senred  on 220 

verificatioii  of  pleading  by  officer  of 245 

when  insolyent  or  dissolyed,  receiver  for 341 

Toluntary  diBsolntion  of 844 

application  of,  for  diseolntion  in  writing,  and  to  set  forth 845 

application,  by  whom  signed,  and  how  yerified 846 

what  order  the  Judge  msikes  thereon 847 

notice  by  publication,  etc 847 

proceedings  to  dissolve.  Sec  844  to 850 

receiven  or  trostees  for,  when  applied 342 

CORRECTION— 

of  pleadings,  etc,  when  allowed 267 

of  verdict,  when  permitted  and  directed  for 383 

COSTS— 

on  nonsuit,  to  be  paid  by  plaintiff 354 

on  judgment  by  default 356 

in  foreclosure  suits,  how  paid 468 

prevailing  party  entitled  to 693 

when  plaintiff  cannot  recover 477 

in  Justice's  and  Probate  Court  allowed  to  prevailing  parly 635 

to  be  included  in  judgment  by  Clerk 705 

must  be  taxed  by  the  Court 607 

in  what  cases  allowed  to  plaintiff,  of  course 693 

in  what  cases  to  defendant  of  course 695 

when  allowed  to  plaintiff,  in  only  one  of  several  actions 694 

when  to  certain  defendants,  and  not  to  others 697 

when  of  appeal,  discretionary  with  Court 698 

of  referees,  what,  except  in  agreed  cases 699 

on  postponement,  may  be  imposed  as  condition 700 

on  tender  pleaded 701 

against  executor  or  administrator,  how  taxed  up 702 

memorandum  of,  when  to  be  filed 703 

memorandum  of,  when  filed  after  remittitur 704 

insertion  of,  in  blank  and  docket,  by  Cleric 705 

security  for,  when  required 706 

if  security  for,  is  not  given  action  dismissed 707 

against  Territory,  how  paid 708 

against  county,  how  paid 709 

of  referees  in  partition,  apportioned 503 

in  proceedings  for  condemning  lands 868 

in  contested  election  cases 771 

in  usurpation  of  office,  action " 541 

in  partition,  for  abstract  of  title 533 

lien  of,  in  partition  suit 531 

and  damages,  on  frivolous  appeal 660 

in  disclaimer  of  title  to  reality 477 

in  what  cuses  sevorv? J 697 


478  IKDKX  TO  CODE  OF  CIVIL  PROCEDURE. 

COUNSELORS  AT  LAW—  Section. 

See  Attornets. 

COUNTER  CLAIM— 

may  be  set  np  by  answer 238 

when  omission  to  set  up,  fatal  to 239 

defined * 238 

what  it  aiisee  from 238 

effect  of  omission  to  set  ap,  in  Probate  and  Justices'  Court 557 

judgment  for  excess  of 420 

finding  of  the  verdict  in  case  of \ . .  386 

demurrer  to  answer  containing 243 

COUNTY— 

service  of  summons  on • 220 

costs  against,  paid  how 709 

cannot  be  required  to  give  security  for 722 

verification  of  pleading  by  officer  of 245 

Probate  Court  in  each • 30 

actions  to  be  tried  in  which 205 

ib 206 

offense  in  two  or  more,  where  tried 2i^ 

trial  of  actions  against  or  between 207 

may  be  in  any,  unless  defendant  wishes  change 209 

in  what,  complaint  filed,  to  be  stated  in  summons 216 

to  be  specified  in  complaint 230 

District  Judge  of  another,  to  hold  Court  in 57 

Governor  to  designate  Judge  for 57 

COURTS,  PROBATE— 

has  a  seal 53 

Clerk  of,  to  keep  the  seal 54 

to  what  seal  of,  need  not  be  fixed 55 

in  contested  elections 768 

proceedings  in,  in  contested  elections 769 

special  terms  of,  for  what  purpose 765 

appeals  from,  in  what  cases 662 

tranf^er  of  cause  from,  to  District  Court 211 

COUNTY  OFFICERS— 

not  subject  to  jury  duty 81 

contesting  elections,  Sec.  758  to 774 

actions  for  osurpation.  Sec.  534  to 542 

See  Officers. 

COURTS— 

of  this  Territory,  where  enumerated 17 

of  record,  which  are 18 

manner  of  summoning  jury  for,  of  record 97 

manner  of  summoning  jury  for,  not  of  record 100 

of  record,  may  order  jury  drawn,  when 9S 

proceedings  in  drawing , . .  366 

when  not  jurors  enough,  duty  of « ; 99 
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COURTS— (Cofi/fiit««d).  Section. 

District,  Seo.  26  to 29 

Probate,  Sec.  80  to 34 

Justices,  Sec.  85to 39 

pabliciiy  of  proceedings  of 40,  41 

powers  incidental  to,  .42  to 44 

seals  of,  Sec.  58  to 55 

miscellaneous  provisions  respecting,  Sec.  67  to 72 

sittings  of  all,  to  be  public 40 

excepting  in  divorce  suit 41 

"powen  of,  enumerated 42 

of  record  may  make  rules 43 

when  such  rules  take  effect 44 

days  on  which,  may  be  held 45 

days  when,  not  to  be  held 46 

exception  as  to  business 46 

when  a  holiday  interferes,  what  day  is  legal 47 

if  no  Judge  attends,  what  done 48 

if  none  for  a  week,  what  done 49 

place  of  holding.  Judge  may  change 50 

parties  to  appear  at  appointed  place 51 

rooms  for,  to  be  provided • 52 

what  have  seals 53 

affixed  to  what,  seal  of. 55 

powers  of  Judges  out  of 63 

powers  of  Judges  in.  Sec.  64  to 66 

may  determine  controversies,  when 204 

when  may  order  parties  to  be  brought  in 204 

jurisdiction  of,  to  which  cause  is  tranferred 212 

where  action  is  brought  to  be  mentioned  in  summons 216 

when  acquires  jurisdiction  of  action 225 

name  of,  to  be  stated  in  complaint  •••••..• 280 

may  order  bill  of  items  of  account 251 

when  may  order  amendment  of  pleadings 264 

may  allow  amendments  before  or  after  demurrer 266 

may  impose  terms  on  amendment 267 

must  disregard  errors  and  defects  in  pleadings 269 

may  order  arrest  of  defendant 272 

to  indorse  allowance  on  bail  bond 288 

may  grant  iigunction 309 

when  may  grant  injunction • 810 

when  may  not  grant  iigunction 812 

to  restrain  defendant  till  decision  in  injunction 812 

to  require  security  on  iigunction 313 

may  order  hearmg  for 814 

only,  may  eigoin  corporations 315 

may  dissolve  and  modify  injunction 816 

may  order  property  to  be  delivered  after  examination  of  garnishee  326 
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COURTS—  {Continued).  Section. 

may  release  attachment 3u6 

may  appoint  receivers 341 

deposit  in 347 

manner  of  enforcing  order  for  deposit  in 349 

may  render  a  several  judgment 352 

when  may  grant  non-suit 354 

may  take  account  after  default 356 

may  order  account  taken  after  default,  by  referees 356 

to  try  issues  of  law 360 

when  may  not  grant  continuance 364 

to  try  challenges  for  cause o69 

when  to  charge  jury 371 

where  there  are  several  defenses,  Court  to  determine  order  of 371 

how  to  charge  juiy 3?2 

special  instructions  to  jury  by  request  of  parties 373 

may  order  sick  juror  to  be  discharged 379 

may  order  cause  to  be  re-tried 380 

admonition  by,  to  juiy  on  separation 375 

may  adjourn  in  absence  of  jury 381 

may  direct  sealed  verdict 3S1 

verdict  may  be  corrected  under  advice  of 38:? 

"when  may  order  view  of  premises 374 

when  to  try  issues 389 

to  decide  waiver  of  jury  trial 3?^ 

decision  of,  when  questions  of  fact  axe  tried  by  it 390 

may  order  reference 394 

ib 395 

ib 896 

to  dispose  of  objections  to  referees 398 

parties  may  except  to  rulings,  etc.,  of 402 

adverse  party ,  when  deemed  to  except  to  certain  rulings  of 4(\3 

when  may  grant  new  trial 411 

may  compel  satisfaction  of  judgment 429 

may  restrain  commission  of  waste 456 

may  require  appearance  of  judgment  debtor 460 

may  order  arrest  of  judgment  debtor 461 

may  appoint  referee  for  examination  of  judgment  debtor 460 

may  require  debtor  of  judgment  debtor  to  be  examined 463 

may  order  debtor  to  apply  debt  to  satisfy  judgment 465 

may  forbid  transfer  of  debtor's  property 466 

may  punish  for  contempt 467 

may  decree  sale  of  mortgaged  property 468 

to  direct  deposit  of  surplus  money  in  foreclosure  after  sale 469 

to  order  sale  of  property  mortgaged  when  debt  not  all  due 470 

shall  awaid  treble  damages  in  certain  cases 472 

ib 47:^ 

may  order  entry  iipoi  dispute  1  property  for  s  orvey 4  30 
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COURTS—    {Continued).  Section, 

may  grant  ii\janction  during  foreclosure,  and  after  sale  before  con- 

yeyance 483 

actions  in  partition  in,  Sec.  487  to 533 

proceedings  for  usurpation  of  office  or  franchise,  Sec.  534  to 542 

in  Justice's,  prooeedinga  in,  Sec.  543  to 638 

See  Justice's  and  Probate  Courts. 

proceedings  in  taking  appeals  generally,  Sec.  639  to 661 

appeals  from  District 642 

appeals  from  Probate  Court 662 

appeals  from  Probate  and  Justice's  Courts 66'> 

appeals  to  District  Court,  Sec.  665  to 6*1 1 

proceedings  against  joint  debtors,  Sec.  672  to 677 

motions  and  orders  in,  Sec.  680  to 684 

notices  filing  and  service  of  papers  in,  Sec.  685  to 691 

costs  in  proceedings  in,  Sec.  692  to 709 

general  provisions  for.  Sec.  710  to 723 

special  proceedings  in  writs  of  mandate  and  prohibition,  Sec.  724 

to 755 

contesting  elections,  Sec.  758  to *<  75 

summary  proceedings.  Sec.  776  to 814 

enforcement  of  liens,  Sec.  815  to 829 

contempt,  Sec.  830  to 843 

voluntary  dissolution  of  corporations,  Sec.  844  to 850 

eminent  domain.  Sec.  851  to 869 

change  of  names,  Sec.  871  to 874 

arbitrations,  Sec.  875  to 884 

proceedings  in  Probate  Courts,  Sec.  543  to. . . , 638 

sole  traders,  Sec.  885  to 895 

Probate  Court — 

proceedings  in.  Sec.  543  to 638 

CREDIBILITY  OP  WITNESS— 

imi)eachable  in  all  cases 897 

experts  to  prove  unwritten  laws 908 

See  Witness;  Evidence. 

CREDITORS— 

are  redemptioners : 451 

may  discharge  imprisoned  debtor,  when 793 

CROSS  COMPLAINT— 

all  matters  of,  to  be  pleaded  in  answer,  under  the  Code,  Sec.  237  to  241 

CROSS  DEMANDS— 

what  deemed,  compensated 240 

faDure  to  set  up,  fatal  to,  when 239 

what  answer  may  contain 237 

defined  as  counter  claim 238 

CUSTOMS— 

may  be  proved  as  to  mining  claims,  etc.,  when 486 

of  sister  States,  as  unwritten  law,  how  proved 908 

81 
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CUSTODIAN—  Section. 

of  public  wTiidngs,  must  allow  inspection  of 902 

of  writings  or  paper,  Court  may  direct  inspection  of^  etc 679 

of  public  writings,  to  give  copy,  when ; .  903 

of  prisoner  witness,  to  produce  him  when 953 

of  jail,  to  produce  witness  prisoner 951 

See  Sheriff. 

DAMAGES— 

complaint  to  state  amount  of,  demanded 230 

what  claims  for,  may  be  united 231 

on  judgment  oy  default,  how  assessed 356 

>    jury  to  assess  in  certain  cases 3>^ 

excessiye,  ground  for  ne^  trial 411 

may  be  recovered  in  actions  for  nuisance 471 

treble,  allowed  in  actions  for  waste 472 

treble,  allowed  in  actions  for  trespass 473 

treble,  allowed  in  actions  for  forcible  entry 475 

measure  of,  in  certain  cases 475 

plaintiff  may  recover,  in  certain  case,  for  withholding  property. . .  478 

when,  set  off  by  improvements 479 

purchaser  of  property  under  execution  may  sue  tenant  for 484 

for  usurpation  of  office 539 

when,  given  in  action  for  mandate 748 

may  be  added  to  costs  on  appeaJ  for  delay 660 

in  action  for,  to  real  property,  entry  allowed  to  survey 480 

See  Actions;  Judomekts,  etc. 

DAYS,  JUDICIAL— 

when  Courts,  etc.,  may  be  held 45  . 

on  what,  may  not  be  held 46 

if  that,  appointed  is  not,  next  is 47 

DEATH— 

of  attorney,  proceedings  on 124 

of  person  before  period  of  limitation  expires 171 

father  or  mother  may  maintain  action  for,  of  child 191 

guardian  may  maintain  action  for,  of  ward 191 

represejitatives.  may  sue  for,  of  person  caused  by  negligence 192 

action  not  to  abate  by,  of  party 200 

not  to  prejudice  set-off 240 

judgment  on  verdict  after 423 

execution  may  issue  after,  of  judgment  debtor 435 

of  party,  not  to  bar  counter  claim 240 

of  attorney,  effect  on  client 124 

right  of  possession  not  affected  by,  etc 152 

does  not  invalidate  judgment  in  partition 501 

judgment  may  be  rendered  on,  after  verdict 423 

who  entitled  to  sue  for  iiyury  causing 191 

heirs,  etc.,  of  one  wrongfuUy  killed  by  another,  may  sue 192 

exemplaiy  damages  for  wrongful 192 
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DEBTOR—  Section. 

of  defendant  to  be  garnished 324 

liability  of,  after  garnishment 325 

of  judgment  debtor  may  pay  creditor 462 

of  judgment  debtor  examined 463 

proceedings  against  judgment,  how  conducted 464 

of  debtor  may  pay  debt  of,  by  order  of  Judge 465 

proceedings  against,  garnished. « •  • 466 

See  Ckeditor;  Dbbts. 

DEBTS— 

how  attached,  with  credits •  • 323 

how  levied  on  under  execution 437 

may  be  paid  to  sheriff  and  discharged,  when / 328 

how  attached • 323 

in  attachment,  notice  to  be  given  to  party  holding  credits  or  owing 

debts 323 

can  be  levied  upon,  when 328 

Sheriff's  receipt  sufficient  to  discbarge 328 

ib 462 

may  be  levied  upon 437 

See  Debtor  :  Creditor. 

DECISIONS- 

to  be  written  and  filed  by  CJourt 390 

facts  and  conclusions  in,  how  stated 391 

exceptions  to,  taken  how 402 

when  excepted  to,  of  cause 403 

when  may  be  reviewed  on  appeal 659 

of  motion  to  modify,  award  is  final 883 

what  stated  in • 391 

exceptions  to,  how  stated 404 

when  may  be  vacated 411 

rule  of,  in  mining  <daims 486 

DECLARATIONS— 

of  intention  by  proposed  sole  trader 886,  887 

DEFAULT— 

on  failure  to  answer  amended  complaint 234 

what  relief  to  be  granted  in  judgment  by 353 

judgment  by,  when  entered 856 

j,udgment  by,  against  non-resident 356 

in  mandate,  not  granted.  ..•..•• 741 

See  Judgment. 

DEFECT— 

of  parties,  ground  of  demurrer 232 

- '  when  account  contains.  Court  may  order  further 251 

in  pleadings,  Court  must  disregard 269 

See  Plbadinqs. 

defendant- 
Is  tibe  adverse  party 139 
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DEFENDANT—  {Continued).  Section. 

limitation  when  cause  of  action  aocraes  against  absent 169 

who  may  be  made  parties 185 

ib  199 

several  may  be  joined  as 197 

defense  by  one  or  more 197 

landlord  may  be  made,  in  action  for  propsriy  in  posseaaion  of  tenant  194 

action  where  tried,  when  he  is  a  non-resident 208 

how  may  waive  summons 215 

summons  must  be  directed  to 216 

summons  must  direct,  to  appear  and  answer,  when 216 

.  summons,  how  served  on 219 

ib  220 

service  on,  when  made  by  publication 221 

when  the  action  is  against  several 2£{ 

voluntary  appearance  of,  to  service  of  summons 22-'i 

pleadings  of 228 

when  may  demur 2^)2 

may  demur  and  answer  at  same  time 2^^^ 

may  demur  to  whole  or  part  of  complaint 2:t{ 

when  must  answer  amended  complaint 234 

when  deemed  to  have  waived  objections  to  complaint 2:% 

answer  of,  what  to  contain 2^ 

may  set  forth  several  defenses,  separately  stated 241 

may  answer  part  and  demur  to  part  of  complaint 241 

when  not  personally  served  may  answer  in  six  months 267 

proceedings  when  plaintifif  ignorant  of  name  of 268 

can  be  arrested,  when 271 

to  be  discharged  on  giving  bail  or  deposit 278 

how  may  give  bail 279 

bail  may  surrender 280 

ib 281 

imprisonment  exonerates  bail 283 

discharge  of,  exonerates  bail 283 

on  arrest  may  give  deposit  instead  of  bail 289 

liability  of  Sheriff  for  escape  of,  arrested 293 

may  apply  to  set  aside  order  of  anest 295 

to  be  served  with  certain  papers  in  replevin 300 

may  except  to  sureties  in  replevin J 301 

effect  of  euch  exception , 301 

may  claim  redelivery  of  property 302 

justification  of  sureties  of,  in  replevin 303 

may  be  restrained  after  answer  to  injunction  filed 312 

may  be  heard  before  ii\jnnction  issues 314 

may  move  to  dissolve  iryunction 816 

what  requisite  to  support  such  motion 316 

property  of,  may  be  attached 31R 

property  of,  how  attached 32J 
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DEFENDANT— <Co»tt«u€d).  Section. 

may  have  residae  of  attached  property  reddivered 3B2 

may  in  attachment  have  judgment 334 

when  may  move  to  discharge  attachment 335 

ib 337 

what  property  of,  may  be  attached 322 

judgnent  in  an  action  against  several 352 

may  have  non-suit  ent»ed XA 

judgment  against,  in  default 356 

may  bring  issue  to  trial 363 

may  take  a  dismissal. « 363 

may  challenge  juron; , 367 

allowed  four  peremptoiy  challenges 367 

when  to  open  defense 371 

order  of  defense  where  there  are  several 371 

may  waive  jury  trial 389 

may  object  to  referee 397 

may  move  for  new  trial • 411 

may  bring  cause  before  Court  for  argument 419 

may  have  judgment,  when 420 

if^  disclaim  ownerslHp  in  certain  actions  plaintifF  not  to  recover 

costs.-. 477 

DEFENSES— 

assignment  of  thing  in  action  not  to  pr^'udice 183 

when  new  matter  constitutes  a 237 

defendant  may  set  forth  compensation  as 240 

plaintifF  may  demur  to  sufficiency  of 243 

on  written  instrument,  when  deemed  genuine  and  executed 247 

may  state  what  in  libel  and  slander 258 

when  defendant  to  open  his 371 

order  of,  where  there  are  several 371 

several  may  be  set  up  in  answer 241 

DEFINITIONS— 

of  terms  used  in  this  Code :   13 

Courts  take  notice  of :  896 

See  Construction. 

DELIBERATION— 

of  jury,  how  conducted 377 

may  return  after  retiring  for , 378 

DELIVERY— 

of  personal  property,  plaintiff  may  claim 297 

of  property  purchased  at  execution  sale,  how  made 448 

ib 449 

of  certificate,  when  given 448 

ib 449 

of  certificate,  when  sufficient  to  pass  the  property 449 

DEMAND— 

of  bill  of  items,  when  and  how 251 

of  possession  in  forcible  entry  and  detainer  actions 797 
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DEMURRER—  Sectaon. 

of  attorney  to  accusation 133 

of  attorney  to  accusation,  if  overruled,  must  answer 134 

waives  summons 215 

is  part  of  pleadings 228 

to  the  complaint,  when  put  in 2H2 

causes  of,  to  complaint 232 

must  specify  what 233 

may  be  taken  to  the  whole  or  part  of  complaint 233 

defendant  may  demur  and  answer  at  the  same  time 233 

to  answer  and  defenses,  by  plaintiff 243 

after  or  before,  either  party  may  amend  pleadings » 266 

when  not  waived 266 

if^,  to  complaint  overruled,  Court  may  allow  answer  filed 266 

if,  to  answer  overruled,  &ct8  alleged  deemed  denied 266 

issue  of  law  raised  by 358 

adverse  party  deemed  to  except  to  ruling  of  Court  on 403 

to  answer,  in  mandate 744 

in  Justice *s  and  Probate  Courts 565 

proceedings  on,  in  Justice  of  the  Peace  and  Probate  Courts 569 

to  amended  pleadings 234 

ib 571 

See  Pleadings;  Complaint;  Answer. 

DENIAIr- 

of  accusation  by  attorney 132 

ib 133 

of  the  complaint,  specific  and  general 237 

must  be  verified,  or  written  instruments  deemed  genuine 246 

of  claim  to  property  in  action  by  defendant,  plaintiff  not  to  recover 

costs 477 

failure  to  make,  effect 259 

See  Answer. 

DEPOSIT— 

defendant  may  be  discharged  on  giving 278 

ib ; 289 

to  be  paid  into  Court  by  Sheriff 290 

may  be  withdrawn  on  giving  bail 291 

how  disposed  of  alter  judgment 292 

when  to  be  paid  in  Court 347 

disposal  of  such 348 

manner  of  enforcing  order  for,  in  Court 349 

of  surplus,  in  Court  on  foreclosure  sale 469 

on  substituting  other  defendant 201 

on  appeal.  Sec.  644  to • 652 

on  appeal,  when  waived 651 

for  costs  in  Justices'  and  Probate  Court,  when 634 

of  fees  in  trial,  right  of  property 438 

of  summons  in  Post  Office 222,  224 
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DEFOSlT.-iContinued).  Section. 

for  aervioe  by  mail 687 

money  on,  no  limitation  for  action  on 163 

DEPOSITION— 

may  be  taken  when  caose  continued 965 

term  defined,  depose 13 

of  witness  oat  of  Territory ^  961 

of  witness  in  the  Territory 962 

of  witness,  how  taken 963 

commission  to  issue 968 

inteirogatories  to  be  prepared 964 

duties  of  Commissioners 965 

non-return  of  commission,  trial  continued 966 

by  whom  used 967 

in  the  Territory,  before  whom  taken 968 

how  taken,  and  by  whom  used 969 

when  may  be  excluded 970 

once  taken,  may  be  read,  when 971 

to  be  used  out  of  this  Territory 972 

how  procured  upon  conmiission 973 

how  procured,  if  no  commission 974 

when  taken  without  commission ^ 974 

testimony,  how  taken « 975 

See  Eyidengb. 

DESCENT— 

caste,  rifl^ht  of  possession  not  affected  by 152 

DESCRIPTION— 

of  property  in  complaint 252 

of  property  in  order  for  survey 481 

DISBURSEMENTS— 

when  allowed  in  actions. 692 

bill  of  ,  by  whom  verified 703 

See  CoBTB. 

DISCHARGE^- 

of  defendant,  on  bail  or  deposit 278 

of  defendant,  exonerates  bail 283 

of  juror  for  sickness 879 

in  civil  actions 783 

for  failure  to  fUmish  support 794 

application  for 784 

service  of  notice 785 

examination  of  prisoner 786 

interrogatories  in  writing * . . . .  787 

oath  administered. 788 

order  of  discharge 789 

successive  applications  for 790 

when  final 791 

judgment  may  be  enforced  against  estate 792 

prisoner  not  subject  to  rearrest  after 793 
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DISABILITY—  Section. 

certain,  of  parties  excluded  from  time  to  commence  actions 170 

must  exist  when  right  accnies 175 

of  party  insufficient  to  cause  abatement 200 

of  Justice,  proceedin^^  under 633 

DISCONTINUANCE— See  Dismissai,. 

DISCLAIMER— 

in  actions  to  quiet  title. 477 

DISCOVERY— 

of  new  evidence  ground  for  new  trial 411 

DISCRETION— 

abuse  of,  ground  for  new  trial - 411 

of  Court,  in  aUowance  of  costs 696 

costs  on  appeal,  when  in 698 

costs  on  postponement,  are  in 700 

costs  on  condemnation  of  land  in 868 

in  granting  stay,  under  wnt  of  review 7S1 

ordering  issues  in  mandate  to  be  tried  by  jury  in 743 

in  allowing  juiy  to  view  premises 374 

as  to  form  of  oath 994 

DISMISSALr- 

of  action,  on  failure  to  secure  costs 707 

may  be  had  by  either  party,  when . . « 863 

when,  of  action  to  be  had 354 

of  appeal,  failure  to  produce  papers,  etc 657 

of  appeal,  effect  of 658 

DISOBEDIENCE— 

to  order  of  court  to  make  deposit 349 

of  referee  in  supplemental  proceedings 467 

See  Contempts. 

DISTRICT  COURTS— 

jurisdiction 26 

duration  of  terms 27 

ac^oumment  of  the 28 

judgment  may  be  entered  in  vacation 29 

judges  of,  may  hold  court  in  another  district 57 

powers  of  jadges  of,  at  chambers 58 

attorneys  admitted  to 114 

transfer  of  causes  from  one  to  another 217 

may  appoint  receivers,  when 3^ 

to  have  seal 53 

liens  in 828 

eminent  domain,  Sec.  856  to 860 

DIVORCE— 

sittings  of  Court  for,  may  be  private 41 

DOCKET— 

of  judgment,  by  Clerk 425 

what  constitutes 436 
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DOCKSrr-iConHnued).  Section. 

how  entries  in,  made • .  • .  * 426 

open  for  public  inspection 427 

ianuificript  filed  in  other  counties 428 

satisfaction  to  be  entered  in 429 

of  Jostice,  pleadings  in 562 

of  Justice,  ta  contain 622 

of  Justice,  as  evidence 623 

index  to,  kept  by  Justice 624 

of  Justice,  delivered  to  successor 625 

proceedings,  on  office  becoming  vacant 626 

execution  may  issue  on,  when G27 

transcript  of,  of  foreign  Justice,  evidence 917 

transcript,  how  authenticated 918 

copy  of,  to  be  produced  by  redemptioner 455 

DUPLICATE— 

certificate  of  sale  by  execation  to  be  filed  with  Recorder 450 

EJECTMENT— 

action,  how  affected  by  alienation 485 

costs  in  actions  of 693 

what  claim  may  be  joined  in  action  of 231 

findings  in  action  of,  by  jury 385 

ELECTION,  CONTESTING— 

proceedings  in,  Sec.  758  to 775 

EMBEZZLEMENT— 

of  money,  etc.,  ground  for  arrest 271 

EMINENT  DOMAIN— 

purposes  for  which  it  may  be  exercised 851 

what  estates  in  land  may  be  acquired  by  condenmation 852 

private  property  defined 853 

classes  enumerated. 853 

facts  necessary  to  be  found  before  condemnation 854 

parties  may  make  location 855 

may  enter  to  make  surveys 855 

jurisdiction  in  District  Court 856 

the  complaint  and  its  contents 857 

summons,  what  to  contain 858 

how  issued  and  served 858 

who  may  defend 859 

what  the  answer  may  show 859 

Court  shall  have  jurisdiction  to  regulate 860 

the  mode  of  making  crossings  or  of  eivjoying  a  eommon  use 860 

Court  or  jury  to  assess  damages 861 

the  date  with  respect  to  which  compensation  shall  be  assessed. . . .  862 

the  measure  thereof 862 

new  proceedings  to  cure  defective  title 863 

payment  of  damages 864 
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EMINENT  DOMAIN— (Con«/ti*«d). 

damage)?,  to  .whom,  paid , ; 865 

final  order  ^f  cpiidemP9'tion,  what  to  contain 866 

when  filed,  title  vests 866 

putting  pl^.intiff  in  possession 867 

costs  maj  be,  allowed;  .distribution  thereof 868 

rales  of  pr^tctice. .  .^  • ...  •.. 869 

exceptions  ..•.•.••.•••••. • 870 

ENTRY—  . 

of  order  or  judgment  of  District  Court  in  vacation 29 

on  real  estate,  when  deemed  valid 145 

on  real  estate,  damages  for  unlawful 475 

ERRORS— 

immaterial,  disregarded,  when 269 

of  law,  when  ground  for  new  trial 411 

ESTATE— 

lor  life  or  years,  in  partition 505 

EVIDENCE- 

judicial  notice,  of  what  facts  Court  will  take 896 

will  to  be  in  writing 934 

contents  of  writing,  how  proved 932 

transfer  of  real  property,  evidence  required 935 

ib 936 

agreement  not  in  writing,  when  invalid  . .  •  •  • 937 

representation  as  to  credit  of  third  party 939 

knowledge  of  the  Court 896 

agreement  not  in  writing,  when  valid 938 

peijury  and  treason,  evidence  required  to  prove 933 

Production — 

one  producing  to  explain  altered  writing. 9i0 

See  Dsposmoifr. 
Miscellaneous, 

of  offer,  what  equivalent  to  tender. ••••• 983 

on  payment  receipt  to  be  given 984 

proceedings  to  perpetuate  testimony.  Sec.  985  to 991 

administration  of  oaths  and  affirmations 42 

ib 64 

administration  of  oaths  and  affirmations,  how 993 

EXAMINATION— 

proceedings  in,  of  debtor  of  judgment  debtor 463 

trial,  how  conducted 464 

of  judgment  debtor,  as  to  property 460 

Op  Witness: 

when  excluded 976 

EXCEPTIONS— 

may  be  taken,  when ' 402 

what,  considered  excepted  to 408 

form  of 404 
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EXCEPTIONS— (Ccw^nwed).  Section. 

taken  on  notice  to  adverse  party 406 

taken  after  judgment 407 

taken  on  refusal  of  Court  to  allow 408 

how  settled,  where  Judge  ceases  to  hold  office '. 409 

taken  to  report  of  referee 401 

hill  of,  when  necessary  on  motion  for  new  trial 412 

bill  of,  in  judgment  roll 424 

to  undertakingSi  how  taken , 651 

to  sureties  in  replevin,  when  taken SOI 

to  referees 397 

ib 398 

either  party  may  take. 402 

to  be  signed  by  the  Judge  and  filed  with  Clerk 405 

not  presented  at  time  of  rul4pg 406 

after  judgment,  how  settled 407 

if  refused,  what  proceedings  may  be  taken 408 

what  proceedings  to  be  had  if  Judge's  term  expires  before  settling .  409 

application  for  new  trial,  when  to  be  made  on 412 

statement  to  constitute  bill  of ........ « 415 

EXECUTION— 

of  writ  of  attachment,  how  made 323 

may  issue  within  five  years 430 

how  to  issue,  to  whom,  and  form  of. 431 

when  made  returnable 432 

to  enforce  judgment « 433 

after  five  years 434 

when  and  how  may  issue  after  death  of  judgment  debtor 435 

may  issue  to  Sheriff  of  any  county 4*>6 

what  property  liable  to 437 

how  debte  and  credits  tg  be  subject  to .  437 

not  to  affect  property  until  levy 437 

claim  by  third  person  under 438 

such  claim,  how  determined 438 

what  exempt  from 4i>9,  440 

writ  of,  how  executed , 441 

notice  of  sale  under 442 

selling  property  under,  without  notice 443 

Bale  under,  how  effected 444 

against  delinquent  bidder 44') 

officer  not  liable  in  certain  cases. 447 

delivery,  by  officer,  of  property  purchased  under. 44^ 

ib '. 449 

real  property— certificate 450 

real  property,  how  redeemed  from 451 

who  may  redeem  property  sold  under 451 

when  sale  under,  becomes  absolute ^ 453 

waste  may  be  restrained  till  execution  of  conveyance  under 456 
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EXECVTlOl^-iContifiued).  Secdon. 

against  property  of  joint  debtors,  undne  proportion 459 

for  deficit  after  foreclosure 4^ 

damages  for  injary  to  property  sold  under,  to  be  reooYcred 484 

EXECUTORS^  , 

when,  may  sue  without  joining  party  interested 184 

when,  may  sue  for  death  of  person 192 

EXEMPT— 

from  execution,  property  enumerated 439,    440 

from  jury  duty,  who  are 81 

See  Execution,  Juror. 

EXONERATION— 

of  bail  by  death 283 

of  bail  byre-arrest , 280 

of  bail  by  surrender  of  defendant 281 

of  SheriiT  by  giving  bail. 293 

See  Arrest. 

EX  PARTE— 

ruling,  when  is  excepted  to 408 

applications.    See  IirjuNcnoK ;  Mandate. 

EXPERTS— 

unwritten  law  of  State,  proved  oy.... 906 

See  Evidence;  Witness. 

EXPRESS  TRUST— 

trustee  of,  who  is 184 

trustee  of,  may  sue  alone 184 

FACTS— 

to  be  stated  in  complaint 230 

not  sufficient,  in  complaint  ground  for  demur 232 

objection  to  want  of  sufficient,  not  waived 236 

trial  of  question  of,  not  in  pleadings 140 

issue  of,  how  arises 359 

issue  of,  how  tried 361 

separate  finding  of,  on  decision 391 

findings  of,  how  waived 392 

FARMER— 

what  property  of,  exempt  irom  execution 440 

FATHER— 

may  sue  for  seduction  of  whom 190 

may  sue  for  death  or  injury  to  whom 191 

FEES— 

Sheriff  to  deduct  his,  on  at.tachmeat.  when 332 

tender  of,  to  witnesses 943 

of  attorney,  how  regulated 692 

of  referees 699 

of  recording  mechanics'  liens 822 

See  Costs. 

FEMALE— 

unmai-ried,  may'prosecute  for  her  own  seduction 189 
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FICTITIOUS  NAME—  Section. 

party  may  be  sued  by,  when * 268 

ignorance  of  real  name  to  be  stated,  how 268 

FINDINGS— 

when  referees  to  report 899 

effect  of,  of  referees 400 

of  referee  excepted  to 401 

of  fact,  when  walyad 392 

must  be  in  writing,  and  filed 891 

when  fiftct  and  conclusions  to  be  separately  stated 891 

verdict  on  counter  claim 886 

verdict  on  claim  and  delivery 887 

verdict,  general  and  special,  defined. 884 

verdict,  when  general  or  special,  given 885 

FINES— 

on  juror  for  failure  to  appear 104 

imposed  on  usurper  of  office....  : 541 

for  neglect  to  obey  mandate 750 

for  contempts 889 

See  Forfeiture. 

FIRE  ENGINES— 

exempt  from  sale  on  execution 440 

FORCIBLE  ENTRY  AND  DETAINER— 

what  Court  has  jurisdiction  in  actions  for 709,  800,  801 

judgment  for  treble  damages,  when  allowed 475 

forcible  entry  defined 795 

forcible  detainer  defined 796 

unlawful  detainer  defined 797 

notices,  how  served  in 79S 

parties  defendant  in  actions  for 802 

parties  generally 80*^ 

complaint  in  actions  for 804 

arrest,  order  for,  when  made 805 

judgment  by  default  may  be  entered 806 

defendant  may  appear  and  answer  or  demur 807 

trial  by  jury 808 

showing  required  of  plaintiff 809 

what  defendant  may  show 809 

complaint  must  be  amended 810 

verdict  and  judgment 811 

verification  of  complaint  and  answer 812 

appeal  does  not  stay  proceedings  unless  so  directed 818 

practice  and  proceedings  in 814 

appeals,  how  taken 814 

FORECLOSURE— 

where  actions  for,  to  be  tried » 205 

proceedings  in 468 

what  done  with  surphn  after  sale 469 
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FORECLOSURE— (Co»/tn««i).  Section. 

when  not  all  due,  prooeedinge  in 470 

when  reoeiTer  may  be  appointed  in >« 341 

exclasiTe  remedy  by ^ 

FORFEITURE— 

limitation  of  action  for 159 

where  trial  in  action  for 206 

Kabilily of SheriEf to.. ....... .WW 447 

FRANCHISE— 

actions  for  nsnipation  of,  Sec.  584  to 542 

See  UfitTRPATiov. 

rilAUD— 

ground  for  arrest 271 

See  EviDKJNCB. 

FL'RNITUR&- 

wh at  exempt  from  execution ••••• 440 

FUTURE— 

included  in  the  present «•••• 13 

FUNDS— 

investment  of,  in  hands  of  receiver '.    346 

GARNISHEE— 

required  to  answer 326 

to  furnish  memorandum 327 

is^liable  to  plaintiif 325 

when  served  with  notice  of  attachment 324 

property,  how  attached 323 

See  Attachment. 

GOLD  COIN— 

judgment 421 

GOVERNOR— 

to  appoint  Judge  to  act  for  another 57 

GRAND  JURY— 

duty  to  inquire  into  public  offenses •  •  75 

to  be  impaneled 105 

how  constituted 106 

panel,  how  filled 106 

proceedings  regulated  by  Criminal  P.  A 107 

GROWING  TIMBER— 

action  for  cutting 473 

GUARDIAN— 

general,  to  appear  for  infant 187 

ad  litem  of  infant,  in  actions 187 

when  and  by  whom  appointed 1^ 

appointed  in  Justices^  and  Probate  Courts 554 

HABEAS  CORPUS— 

jurisdiction  of  Supreme  Court  to  issue  writ 20 

District  Court  to  issue 26 
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HANDWRITIKO—  Section. 

entries  of  deoedents,  when  eividence.. • 929 

HIGHWAY— 

damages  for  trespass  to 473 

taking  timber  to  repair  damages  for 474 

HUSBAND— 

'    ofsoletrader 895 

t                   not  to  be  witness  against  wife 899 

when  joined  with  wife  as  party 185 

IMMATERIAL- 

errors  to  be  disregarded 269 

IMPRISONMENT— 

effect  oft  on  Statute  of  Limitation 170 

of  judgment  debtor,  when 461 

when,  for  contempt  of  Court 840 

when,  for  disobedience  of  mandate 750 

See  DiscHAROB. 

IMPROVEMENTS— 

when  allowed  as  set-off 479 

value  of,  in  eminent  domain 861 

when  not  assessed  in  condemning  land 862 

INADVERTENCE— 

relieved  by  amendment , , , 267 

INDORSEMENT— 

of  Clerk  on  complaint « 215 

on  bail  bond 288 

on  affidavit  in  replevin • » 299 

of  Sheriff's  return  to  writ  of  attachment « 840 

INFANT—      . 

appearance  of,  by  guardian , 187 

effect  of  being  an,  on  limitation  of  actions 170 

summons  against,  how  served  on 220 

share,  when  to  be  paid  to  guardian 528 

on  partition,  securities  may  be  given  to  guardian 512 

INJUNCTION— 

when  action  stayed  by.  Statute  of  Limitation  not  to  run 174 

what  is  and  who  may  grant 309 

when  may  be  granted 810 

at  what  time,  may  be  granted 811 

what  required  to  obtain 811 

after  answer,  on  notice 812 

security  upon 813 

order  to  show  cause 814 

to  suspend  business  of  corporation,  how  and  by  whom  granted. . .  815 

motion  to  vacate  or  modify 816 

when  will  be  vacated 817 

during  foreclosure 488 

after  execution 483 
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INJURY—  SedaoP. 

daims.  for,  united 231 

actions  for,  where  tried 208 

on  entry  .for  survey  of  land 481 

after  Bale  on  execution 484 

to  child,  father  may  sue  for 191 

80  may  guardian  of. 191 

to  real  property,  action  for,  where  tried ,  205 

to  character,  etc.,  united 231 

INQUEST— 

jury  of,  defined 78 

jurors  of,  how  summoned lOJJ 

impaneling  jury  of '. 112 

INSANE  PERSONS— 

guardians  to  recover  what,  in  partition 529 

may  consent  to  partition  and  release,  how 5^ 

service  of  summons  on 220 

is  not  a  witness 898 

INSANITY— 

as  a  limitation  of  actions 170 

person  laboring  under,  how  summoned 220 

INSPECTION— 

of  writings,  effect  of  refusal  of 248 

when  may  be  demanded 679 

citizens  entitled  to  inspect  and  copy  what  writings 902 

party  insiteoting  not-bound  to  offer  in  evidence 925 

docket  of  judgment  to  bealways  open  for 427 

INSTRUCTIONS  TO  JURY— 

what  to  state 372 

be  furnished  on  request S72 

on  findings  of  fact. 385 

on  their  return  for  further 378 

special,  how  given 373 

INSTRUMENTS— 

occupation  under,  when  adverse 147 

what  is  adverse  possession  under 148 

when  genuineness  is  admitted •  246 

See  Writings. 

INSUFFICIENCY— 

of  pleading  when  ground  for  demurrer 232 

of  evidence  on  motion  for  new  trial 411 

of  the  verdict 404 

INSURRECTION— 

authorizes  change  of  place  of  holding  Court 50 

INTEREST— 

and  costs  as  part  of  judgment 705 

rebate  of 470 

INTERPLEADER— 

may  be  substituted  for  defendant 201 

proceedings  for  substitution 201 
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INTERPRETER—  Section. 

when  may  be  sworn. 901 

INTERROG  ATORIES— 

to  be  annexed  to  commission  to  take  testimony 964 

See  Evidence. 
INTERVENTION— 

takes  place,  when 202 

by  parties  brought  in •. 202 

INVENTORY— 

of  property  attached,  how  made 327 

INVESTMENT— 

of  funds  by  receivers 346 

IRREGULARITY— 

when  ground  for  new  trial 411 

effect  of,  in  judicial  sale 458 

in  attachment,  ground  for  discharge ^  839 

IRRELEVANT  MATTER- 

to  be  stricken  out 250 

ISSUES— 

special,  how  tried 140 

judgment  on,  of  law  proceedings 393 

definition,  kinds  of 357 

of  law,  how  raised 858 

of  fact,  how  raised 859 

of  law,  how  tried 860 

of  fact,  how  tried 861 

what,  to  be  first  disposed  of 361 

how  to  be  placed  on  calendar ,  362 

who  may  bring,  to  trial 363 

trial  of,  postponed 364 

consent  to  defeat  postponement 864 

in  partition 494 

in  mandate,  how  tried 743 

after  judgment  against  joint  debtors 677 

in  forcible  entry  and  detainer 808 

Ih  Justices'  Courts — 

defined 590 

of  law,  how  raised 591 

of  fact,  how  raised 592 

of  law,  how  tried 593 

of  fact,  how  tried 594 

trial  of  fact  by  jury,  how  waived 389 

how  waived  in  Justices'  Courts 595 

trial  of  issues  by  referees 394 

See  Trial. 

ITEMS  OP  ACCOUNT— 

not  to  be  set  out  in  pleadings,  when 251 

32 
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JOINDER—  Section. 

ezecator  need  not  join  wi^  cestui  que  trust •• 184 

husband  to  be  joined  with  wife,  when 185 

who  may  be  joined  as  parties  plaintifP 193 

who  may  be  joined  aa  defendants 194 

all  interested  to  be  joined,  when 195 

persons  claiming  interest  unite  in 196 

those  united  in  interest,  either  plaintiff  or  defendant 197 

of  all  liable  on  same  instrument 198 

of  tenants  in  common,  etc 199 

of  causes  of  action 231 

See  Parties  ;  Actiokb. 
JOINT  DEBTORS— 

those  not  summoned  in  action,  may  be  after  judgment 672 

summons,  what,  and  how  seryed 673 

affidavit  to  go  with  summons.  •  • 674 

answer  filed,  what  to  contain 675 

pleadings,  what  are  the 676 

issues  in  proceedings,  how  tried 677 

character  of  the  verdict 677 

judgment,  where  some  defendants  only  are  served 223 

execution  on  judgment  against 431 

one  party  paying  more  than  his  share  of  judgment 459 

JUDGES— 

of  Supreme  Court,  number  requisite  to  transact 23 

cf  Supreme  Court,  number  requisite  to  pronounce  judgment 24 

when  absent  from  Court,  Sheriff  to  adjourn 48 

m,ay,  in  certain  cases,  change  place  of  holding  Court 50 

may  order  rooms,  etc.,  for  holding  Courts 52 

places  of  residence  of 56 

District,  may  hold  Court  in  other  district 57 

power  of,  at  chambers 58 

ib 58 

when  disqualified 59 

not  to  act  as  attorney  in  his  own  Court 60 

certain,  not  to  act  as  attorneys 61 

not  to  have  a  partner 62 

general  power  of,  out  of  Court 63 

power  as  to  conduct  of  proceedings  before  them 64 

ib 65 

ib 66 

proceedings  not  to  be  affected  by  vacancy  in  office  of 69 

jury  to  be  drawn  on  order  of • 89 

of  County,  to  be  present  at  drawing  of  jury 91 

may  change  place  of  trial  when  disqualified 210 

may  order  further  items  of  account 251 

may  issue  order  of  arrest 272 

may  appoint  receivers 341 
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J  UIHjrES^Continued).  Section. 

exceptions  may  be  taken  to  nilings  of 402 

ezceptionfl  to  be  sifin^ed  by ' 405 

exceptions  not  presented  at  time  of  raling,  bow  settled  by 406 

exceptions  after  judgment,  how  settled  by 407 

proceeding  if  he  tefuses  exceptions,  or  term  expires  before  settle- 
ment   408 

may  reqnire  judgment  debtor  to  appear  and  answer 460 

may  order  arrest  of  judgment  debtor 461 

may  order  property  of  judgment  debtor  in  other  hands  to  be  ap- 

pUed 465 

may  grant  order  to  surv^  land  in  litigatian 480 

to  settle  receptions,  though  ceased  to  be 409 

may  be  a  witness  in  his  own  Court 900 

See  GouBTS. 
JUDGMENT— 

against  whom,  may  be  given ^51 

against  one  of  seyeral  debtors,  costs  may  be  severed 697 

against  one,  action  as  to  others 852 

against  married  woman  in  forcible  entry 802 

against  Sheriff,  conclusive  on  sureties 720 

on  award,  effect  of 880 

for  costs  allowed  to  plaintiff 693 

for  costs  allowed  to  defendant 695 

for  costs  allowed  to  one  of  several  defendants 697 

costs  included  in 705 

for  costs  on  appeal,  in  discretion • 698 

District  Ck>urt8  may  enter 29 

effect  of,  on  discharged  prisoner 992 

for  contempt 843 

may  be  appealed  from 642 

how,  to  be  enforced  after  five  years 434 

how,  to  be  pleaded 253 

how,  to  be  reviewed 639 

ib 640 

interest  and  costs  included  in 705 

memorandum  of  costs  for i 703 

for  costs,  when  modified  on  appeal 698 

directing  dismissal  and  nonsuit 354 

directing  dismissal  against  non-resident 707 

in  Justices*  and  Probate  Courts,  how  appealed  from 665 

on  appeal  from  inferior  Court,  appealed  from 642 

on  failure  to  answer 356 

by  confession,  how  entered 778 

by  submission  of  controversy 781 

on  merits 855 

referee*s  report  in  partition 501 

on  review 784 
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JUDaMENT-~(Cbn/tnu€(f).  Section. 

on  review,  what  is 736 

on  appeal  is  part  of  jadgment  roll 661 

remittitur  to  be  certified  by  Clerk 661 

in  foreclosure,  on  eviction  of  purchaser ,  458 

satisfaction  of,  attachment 331 

in  actions  for  usurpation 537 

when  restitution  to  be  made 660 

when  plaintifTs  right  terminates  during  action 478 

Clerk  to  enter  in  docket. , 425 

docket  of,  to  contain  what 426 

to  be  open  for  inspection 427 

transcript  filed  in  another  county ^8 

how  satisfied,  entry  of ^9 

execution  on,  when  to  issue 430 

to  be  enforced  by  execution 433 

to  be  served  by  certified  copy,  when 433 

execution  on,  after  death  of  party 435 

summary  against  delinquent  bidder 445,  446 

may  be  revived 458 

of  foreclosure  of  mortg^age 468 

in  actions  for  nuisanoe 471 

in  actions  for  waste 472 

of  Supreme  Court  to  be  remitted  to  Court  below 22 

of  Supreme  Court,  number  of  Judges  to  pronounce 24 

of  Distriet  Court  may  be  entered  in  vacation 29 

of  Probate  Court,  presumptions,  etc..  in  favor  of 32 

on  conviction  of  attorney  of  accusation 137 

possession  by  virtue  of»  when  deemed  adverse 147 

what  constitutes  ardverse  possession  under 148 

proceedings  after,  on  oases  transmitted 213 

on  transferred  case,  to  be  recorded  in  Court  where  action  first  com- 
menced   213 

parties  may  be  relieved  from,  in  certain  cases 267 

not  to  be  reversed  for  immatertal  error  in  pleading 269 

defendent  may  be  arrested  at  any  time  before 275 

deposit,  how  disposed  of  after 292 

against  Sheriff,  proceedings  on 294 

how  satisfied  in  attachment  suit 331 

what  is 850 

how  to  be  entered  where  there  are  several  parties ^51 

ib .^ 352 

what  relief  to  grant ^5^ 

of  nonsuit,  when  to  be  entered: 354 

when  to  be  on  merits 35;» 

may  be  given  by  default,  when 356 

to  be  entered  cm  decision  of  Court 391 

exceptions  may  be  taken  before  or  after 402 
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J  UD^mEKT—iContinued.)  Section. 

exceptions  after  judgrment 407 

when  to  be  entered ,^ 418 

may  be  for  defendant  for  excess  of  set-off 420 

in  replevin,  in  gold  coin,  etc 421 

book  to  be  kept  by  Clerk 422 

not  to  be  a  lien  in  case  of  death 423 

roll,  whiit  to  constitute 424 

lien,  when  beifins  and  expires 425 

conchisive  in  foreclosure 468 

disregard  of,  constitutes  contempt 830 

hs  CERTAIN  CASES — 

replevin,  an  alternative 421 

general,  what  is 350 

special  proceedings 725 

actions  to  quiet  title 478 

forcible  entry  and  detainer,  by  default 1 806 

forcible  entry,  on  verdict 811 

foreclosure 468 

actions  for  usurpation  of  office 537 

usurpation,  fine  may  be  imposed 541 

partition  suits 494 

partition,  effect  of 502 

partition,  how  enforced 433 

election  contests 769 

mandate,  to  be  granted 748 

actions  for  enforcement  of  liens 824 

liens,  what  to  include 825 

liens,  rank  of  liens 826 

liens,  docketed  for  deficiency 826 

proceedings  to  declare  wife  sole  trader 891 

contempts,  fine  imposed 839 

JUDGMENT  IN  PROBATE  AND  JUSTICE'S  COURTS— 

on  confession 600 

of  dismissal 601 

on  verdict 602 

on  demurrer 60S 

abstract  of 608 

abstract  filed  and  docketed 609 

costs,  allowed •. 607 

docket  of,  effect 610 

docket  not  a  lien  unless,  what 611 

excess  of,  remitted  to  save  jurisdiction 605 

after  atrial 603 

on  offer  to  compromise 606 

defendant  subject  to  arrest. 604 

JUDGMENT  BOOK— 

to  be  kept  by  Clerk 4*22 

confession  of  judgment  entired  in 778 
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JUDGMENT  CREDITOR—  Section, 

if  purchaser  is  evicted,  liable 458 

may  have  order  to  examine  his  debtor 460 

may  have  order  to  arrest  his  debtor 461 

judgement  may  be  paid  by  debtor  of  debtor 462 

may  sue  corporation,  when 466 

JUDGMENT  DEBTOR— 

execution  to  issue  against 431 

execution  after  death 4i>) 

what  property  exempt  from  execution 439,  440 

to  indicate  property  to  levy  on 441 

to  direct  order  of  sale 444 

to  redeem  property  sold,  when 452 

to  whom  payments  made 454 

supplementary  proceedings 460 

to  be  imprisoned,  when 461 

debtor  of,  to  pay  creditor's  claim 462 

to  be  punished  for  contempt 467 

earnings  of,  exempt  from  execution 439,  440 

JUDGMENT  ROLL— 

what  constitutes 424 

to  contain  what 661 

what  constitutes,  for  dissolution  of  corporation 850 

JUDICIAL  DAYS— 

enumerated 45 

what  are  non-judicial  days 46 

See  Adjournment. 

JUDICIAL  NOTICE— 

of  what  facts  Court  will  take 896 

JUDICIAL  OFFICERS— 

^  to  take  acknowledgments  and  affidavits 66 

to  take  depositions  in  this  Territory 962 

are  exempt  from  jury  duty SI 

the  incidental  powers  and  duties  of 6^) 

the  lowers  of,  out  of  Court 6^^ 

powers  of,  enumerated 64 

to  punish  for  contempt 6-') 

what  acta  are  contempt &^0 

may  enforce  exercise  of  jurisdiction 72 

JUDICIAL  POWERS— 

special  investment  of 73 

JUDICIAL  RECORD— 

defined 910 

authenticated,  as  evidence 911 

foreign,  how  authenticated 912 

oral  evidence  of  foreign 913 

Justices^  judgment  of  sister  State,  how  proved 917 

*  See  Evidence. 
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JURISDICTION—  Section. 

of  Supreme  Court 19 

origmal,  of  Supreme  Court 20 

appellate,  of  Supreme  Court 21 

of  District  Courts 26 

of  Probate  Courts 31 

ciyil,  of  Justices'  Courts 86 

civil,  of  Justices*  Courts,  restricted 37 

civil,  of  Justices*  Courts,  territorial  extent  of 38 

criminal,  of  Justices*  Courts 39 

of  Court  to  which  cause  is  transferred 212 

of  Court,  acquired  by  service  of  smnmons,  etc 22*5. 

want  of,  in  Court,  ground  for  demurrer 232 

objections  to,  never  deemed  waived 236 

in  pleading  judgment,  not  necessary  to  state  facts  constituting. . .  253 

by  voluntary  appearance , 225 

of  judicial  officers 66 

territorial,  of  Justices  of  Peace 38 

in  taking  acknowledgments  and  affidavits 66 

of  Justices  in  petty  larceny  and  assault  and  batteiy 39 

of  confession  of  judgment 776 

of  breaches  of  the  peace 89 

of  change  of  names 871 

of  condemnation  of  land 856 

all  means  to  carry  into  effect 72 

want  of,  ground  for  demurrer 232 

when  acquired 225 

JURORS— 

qualifications  of 79 

disqualification  of 80 

may  be  witnesses 900 

persons  exempt  from  service 81 

discharge  for  sickness 379 

affidavit  to  impeach  verdict 411 

persons  maybe  excused 82 

excused  on  affidavit 83 

list  of  persons  to  serve  as 84 

selection  of 85 

list  to  be  placed  with  Clerk 86 

duty  of  Clerk  receiving  list 87 

how  long  regular  jurors  to  serve 83 

to  be  drawn  by  order  of  Judge 89 

what  number  to  be  drawn 89 

Judge  and  Sheriff  to  be  notified  of  drawing 90 

who  to  witness  drawing 91 

drawing  to  be  adjourned 92 

drawing,  when  to  be  had 93 

how  the  drawings  conducted 94 
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JURORS—  {Continued),  Section. 

disposition  to  be  made  of  ballots ^ 

copy  of  list  furnished  to  any  one 96 

Sheiiff  summons 97 

Court  may  order  drawing 98 

when  complete  from  bystanders 99 

jurors  for  Justices'  and  Probate  Ckmrts 100 

how  summoned 101 

return  of  officer 102 

for  inquest,  how  summoned 103 

obedience  of,  how  enforced 104 

JURIES- 

defined 73 

various  kinds  of 74 

for  trials 74 

grand 75 

to  consist  of  what  number. 77 

of  inquest,  how  summoned 78 

when  Grand,  to  be  impaneled 105 

Grand,  how  constituted 106 

how  to  be  impaneled 107 

impaneling  trial,  Clerk  to  call  list. 108 

manner  of  impaneling  trial 109 

how  drawn 366 

four  peremptory  challenges  allowed 367 

grounds  of  challenge 368 

challenge  for  cause,  how  tried. . .  • 369 

to  be  sworn,  form  of  oath 370 

for  the  trial  of  right  of  property,  how  summoned 438 

how  and  when  waived 389 

when  waived  in  Justices*  and  Probate  Courts 595 

to  tiy  facts  not  in  issue,  when 140 

to  be  conducted  to  view  property 374 

to  take  certain  papers  on  withdrawing 376 

the  verdict  of 884 

may  correct  informal  verdict 383 

to  be  drawn  on  order  of  Judge 89 

Sheriff  and  Judge  to  be  notified . . , 90 

who  to  witness  drawing 91 

in  the  exercise  of  eminent  domain 861 

must  ascertain  and  assess  what 861 

JUSTICES'  AND  PROBATE  COURTS— 

Justice  of  the  Peace  must  hold 35 

civil  jurisdiction  of. 36,  801 

civil  jurisdiction  of,  restricted 87 

territorial  jurisdiction  of 88 

criminal  jurisdiction  of 89 

jurors  for,  by  whom  summoned 100 
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JUSTICES'  AND  PROBATE  COlTELTS^iCantinued).  Section. 

maimer  of  summoning  jurors  for 101 

prooeedmgs  on  forming  jniy  in 110 

jury  for,  how  impaneled Ill 

transfer  of  cause  from  one  to  another,  when 211 

Actions — 

how  commenced  in 550 

civil,  to  be  brought  in  defendant's  i>recinct. 543 

when  to  be  brought  elsewhere,  r^ , 543 

AnJOUBNlfENT — 

when  necessary  hy  amendment  of  pleadings 586 

when  jury  is  demanded 586 

for  want  of  material  testimony 588 

may  have,  by  consent 587 

undertaking  on 588 

on  motion  of  defendant,  when  granted 588 

Affidavits — 

for  postponement  after  amendment  allowed 570 

for  postponement  of  trial,  absence  of  witness 588 

denying  execution  of  writing,  in  answer. 599 

in  justification  by  sureties  on  appeal  bond 669 

for  writ  of  attachment  to  contain  what. . ; 819 

for  arrest  of  defendant 574 

for  writ  of  attachment 578 

for  recovery  of  personal  property,  Sec.  298  and 308 

ib 582 

for  change  of  venus 544 

to  answer  raising  question  of  title  to  realty 549 

to  service  of  summons 560 

Allegations — 

statement  of,  in  summons 555 

no  particular  form  of,  required 562 

what  are  required 564 

of  answer,  what  required 566 

of  counter  claim,  must  be  stated 567 

of  new  matter  in  answer,  demurred  to 568 

may  be  amended 570 

what  necessary  for  arrest  of  defendant 572,  573 

for  attachment,  what  necessary 578 

for  claim  and  delivery  of  personal  property,  what  necessary 582 

in  motion  for  postponement  what,  necessary 588 

material,  controverted,  raises  issue  of  fact 592 

against  debtor  et  al.,  after  execution 616 

Amendments — 

of  defective  pleadings 570 

of  pleadings,  when  party  entitled  to  costs  on. . . .  < 570 

Answer— 

may  contain  what 566 

may,  or  demur  to  amended  pleadings 571 
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JUSTICES'  AND  PROBATE  COURTS  {Xtxbwer)-^ Continued).  Section. 

without  sammons  being  served •  •  • .  •  552 

if,  contains  new  matter  may  be  demurred  to,  when  and  how 568 

no  particular  form  required 562 

may  be  oral  or  in  writing • 562 

if,  oral  proceedings  thereon 562 

Appearance — 

voluntary,  waives  objection  to  jurisdiction 543 

of  defendant,  waives  summons 552 

by  attorney  or  in  person 553 

time  for,  of  defendant 5  j6 

hour  for 561 

judgment  against  defendant  for  non 583 

non,  of  either,  trial  may  proceed,  how 5U6 

Appeals — 

stay  of  proceedings  on 670 

from  judgment  of 665 

on  questions  of  law  alone  statement  to  be  filed 666 

settlement  of  statement,  etc 666 

on  questions  of  fact,  or  law  and  fact,  no  statement  necessary 667 

upon,  mast  transmit  the  case 668 

undertaking  on,  justification  of  sureties 669 

Arrest — 

'  of  defendant,  when  and  in  what  cases.  • . . .  • 572,  573 

undertaking  on 574 

after,  mast  be  taken  immediately  before  Court 575 

plaintiff  must  be  notified  of 576 

how  discharged 577 

defendant  may  give  bail,  when  and  how 588 

judgment,  when  defendant  subject  to,  must  so  state 604 

for  contempt,  when 619 

Attorney — 

who  may  actas • 553 

who  may  not  act  OB • 553 

Attachment — 

writ  of,  when  to  issue 578 

undertaking  on,  requir«^d 579 

writ  of,  to  contain  what 580 

officer  may  take  security,  instead  of  serving 580 

Sees,  applicable 581 

affidavit  for  writ  of,  to  contain  what 319 

Blank — 

not  to  be  left  in  any  paper  except  subpoenas 631 

Challenge — 

to  jurors 597 

for  cause 597 

cause  of 868 
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JUSTICES'  AND  PROBATE  COVRTB— (Continued).  Section. 

Claims —  I, 

for  de)ivery  of  personal  property 582 

Sees,  apply  to 582 

Commission — See  Deposition 582 

Complaint — 

defined 564 

not  required  to  be  in  any  particular  form 562 

must  be  in  writing 562 

to  contain  what 564 

when  allegations  of,  denied,  issues  arise 592 

on  note  or  written  obligation 599 

Compromise — 

offer  and  acceptance  of 606 

Confession  of  Judobmnt — 

may  be  entered 600 

Const  asle — 

cannot  act  as  attorney,  when 553 

may  arrest  defendant,  when 573 

mf^r  serve  summons 560 

may  summons  jury 100 

See  Sheriff. 

Contempt — 

punishment  for 617 

proceedings  for 618 

ib 619 

conviction  of,  must  be  entered  in  docket 621 

may  be  punished  by  fine  or  imprisonment 620 

Costs — 

must  be  included  in  judgment 607 

when  not  to  be  included  in  judgment 606 

prevailing  party  entitled  to 635 

may  demand  security  for 634 

Counter  Claim — 

may  be  set  up  in  answer 566 

effect  of  omission  to  set  up 567 

Debtors — 

examination  of  judgment 616 

Default — 

judgment  by 583 

ib 584 

Defendant^ 

summons  to  be  directed  to,  to  contain  what 555 

time  for  appearance  of 556 

if,  omits  to  set  up  counter  claim... ••• 567 

may  demur  to  complaint • 565 

order  of,  and  arrest  of,  when  and  how  made 572 

affidavit  and  undertaking  for  order  of  arrest  of 574 
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JUSTICES'  AND  PROBATE  COURTS  (DrnPEJUiyAi^TyiCotUinued) ,       Section. 

must  have  immediate  trial 575 

plaintiff  must  be  notified  of  arrest  of • 576 

officer  must  detain  the,  under  arrest,  when 577 

failure  of,  to  appear  at  trial,  proceedings  thereon 583 

judgment  against,  on  demurrer 584 

may  give  bail,  when  and  how 58S 

when,  under  arrest,  when  and  how  discharged 577 

offer  of,  to  compromise,  effect  of. 606 

Demurrer — 

when,  to  complaint  may  be  put  in 565 

when  plaintiff  may  file,  to  answer 568 

proceedings  on •  •  •  •  569 

Disobedience — 

to  lawful  writ'or  order  of  process,  contempt •  617 

Dismissal — 

of  action  without  prejudice 601 

Docket — 

to  be  kept  by 622 

to  contain  what 622 

entries  in,  primary  evidence  of  facts •  623 

index  to,  must  be  kept 624 

must  be  delivered  to  successor 625 

when  office  of  Justice  becomes  vacant,  disposal  of 626 

execution  or  other  process  may  be  issued  upon,  of  predecessor. . . .  627 

Excess — 

of  jurisdiction,  found  due  may  be  remitted , 605 

Execution — 

within  what  time  may  issue 612 

to  whom  directed  and  contents  of 613 

renewal  of 614 

officer's  duty  on  receipt  of 615 

proceedings  supplemental  to 616 

Garnishment — 

sections  applicable  thereto 581 

Guardian — 

when  shall  appoint 554 

consent  of,  in  writing,  when  necessary 554 

Infant — 

howserved  with  process.  .,••.. 220  560 

Judgment — 

by  confession 600 

of  dismissal  entered  without  prejudice,  when 601 

upon  verdict 602 

must  be  entered  at  close  of  trial,  when 603 

when  defendant  liable  to  arrest 604 

abstract  of 608 

effect  of  docketing  .,.•....,. 610 
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JUSTICES'  AND  PROBATE  COURTS  (Judgment)— Con^iwK^rf).  Section. 

not  a  lien  unless  abstract  is  recorded  in  Recorder's  office 61 1 

when  defendant  foils  to  appear 58*^ 

against  defendant  on  demurrer.  •••.•.., 584 

JURISDICTIOH — 

civil .....•• 36 

civil,  restricted 37,  636 

territorial  extent  of  civil • : 38 

criminal • 39 

in  case  of  joint  liability  of  parties 543 

in  case  of  injury  to  person  of  prop&tty 543 

in  case  of  detention  or  iigury  of  personal  property 543 

JURORB — 

for,  by  whom  summoned. .  •• 100 

manner  of  sunmioning  for 101 

challenges  to 597 

Jury — 

how  waived 595 

issue  of  fact  tried  by 694 

for,  how  impaneled Ill 

proceedings  on  forming,  for , 110 

may  be  waived,  how 595 

adjournment  on  demand  for 586 

JUSTIFICATIOH — 

of  sureties 721 

Lien — 

judgment,  how  created 61 1 

Minor — See  Infant. 

Non-resident — 

^action  may  be  commenced  where 543 

service  of  summons  on,  how 221 

appointment  of  attorn^  to  represent 222 

Offer — 

to  compromise  before  trial 6C6 

Party — 

voluntary  appearance  of,  waives  jmrisdiction 543 

may  appear  in  person  or  by  attorney 553 

failure  of  either,  trial  may  proceed  on  request  of  o  her 596 

may  challenge  jurors 597 

each,  entitled  to  how  many  challenges 597 

Pleai^inos — 

form  of 562 

what  are  the,  in 5Go 

what  may  be  oral 562 

what  may  not  be  oral 562 

Property — 

same  provisions  apply  for  delivery  of  personal,  as  in  other  Courts.  582 

title  to  real,  cannot  be  questioned 549 
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JUSTICES'  AND  PROBATE  COVETS— {Continued).  Section. 

Publication — 

of  sommona •• , , 221 

maimer  of •  • 222 

Retukn— 

of  summonfl,  when  to  be  made < 556 

Set-Off— -See  CouirrsB  Claim. 
Sheriff — 

may  serve  prooeas,  from 572 

Stay  of  frocbbdings — 

whenshallbe  granted ••••••• 670 

SUBPCKNA — 

Justice  may  issue • 630 

Juftiice  may  issue  blank 631 

Summons — 

jurisdiction  on  appearance  without 543 

how  issued,  and  what  to  contain • .  555 

when  returnable 556 

alias,  may  be  issued,  when 557 

to  be  filled  out,  void  unless 6^U 

by  whom  and  how  served  and  returned 560 

date  of  issuing,  to  be  recorded  in  docket 622 

Substibs — 

on  order  of  arrest 574 

on  writ  of  attachment 579 

same  provisions  apply  in  replevin 582 

Title — 

to  real  property  not  to  be  questioned  in 549 

Transfer — 

when  Judge  or  Justice  is  a  witness 544 

when  Judge  or  Justice  is  biaaed 544 

in  other  cases 544 

to  District  Court,  when 546,  549 

Undertaking — 

on  order  of  arrest 574 

on  release  from  arrest 588 

on  attachment  must  be  required,  when 579 

to  release  attachment 580 

on  appeal 669 

in  replevin,  same  provisions  apply 582 

on  obtaining  adjournment  of  cause 589 

deposit  in  lieu  of 637 

Venue — 

of  actions 543 

ib 546 

change  of,  in  certain  cases 574 

JUSTICE  OF  THE  PEACE  AND  PROBATE  JUDGE— 

to  transmit  papers  on  transfer  of  action 212 

limitation  of  jurisdiction  of. 87 
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JUSTICE  OF  THE  PEACE  AND  PROBATE  JUDGE— (Co»«n«erf).      Section. 

jurisdiction  of,  in  Comity 88 

jurisdiction  of,  wbat,  Sec.  86  to 89 

civil  jurisdiction  of 86 

to  take  acknowledgments 66 

to  take  affidavits 66 

not  to  issue  writ  of  review 727 

not  to  issue  mandate 788 

not  to  issue  prohibition 752 

JUSTIFICATION— 

of  sureties  in  aH  cases 721 

of  sureties  in  claim  and  delivery 801 

Off  sureties  in  arrest  and  bail 285 

in  defense  of  action  for  libel  and  slander 258 

on  attachment  bond 886 

when  found  sufficient 288 

qualifications  of  bail 286 

how  to  justify •  287 

LABORERS— 

liens ••; « 815 

See  Liens. 

LAND— 

defined 18 

LANDLORD  AND  TENANT— 

relation  of,  affecting  adverse  possession 151 

may  be  joined  as  defendants  in  action  of  ejectment,  etc 194 

LAW— 

public  and  private  statutes 904 

books  presumed  correct 906 

bow  authenticated « « 907 

evidence  to  prove 908 

recitals  in,  how  far  evidence 909 

See  EviDEKCB. 

LEASEHOLI>- 

snbject  to  redemption,  when 450 

of  less  than  two  years,  sale  absolute '. 450 

LEGAL  CAPACITY— 

not  having,  ground  for  demurrer 282 

LIABILITY— 

contingent  judgment;  by  confession 777 

of  officer  for  arresting  witness 980 

when  there  is  no 981 

of  Sheriff  on  resale  under  execution 447 

See  Shkrifv. 

LIBEL  AND  SLANDER— 

complaint  for 257 

answer,  what  to  contain 258 

evidence  in 258 
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LIBRARIES— 

exempt  from  execution •« 440 

LICENSE— 

of  attorney  to  practice  law llo 

penalty  for  practicing  without 119 

LIEN— 

of  judgment,  duration 425 

from  time  of  docketing  judgment 425 

by  transcript  of  judgment  being  filed 428 

in  another  county 428 

holder  of,  as  purchaser  in  partition 521 

on  foreclosure  of  mortgage 468 

when  debt  not  all  due 470 

See  FOBECLOBURB. 

Mechanics — 

property  subject  to,  for 815 

for  grading  and  filling  lots  and  streets 817 

what  interest  in  land  subject  to 818 

eflFectof 819 

claim  of,  to  be  filed  in  Recorder*s  office 8^ 

npon  separate  parcels. .'. * 821 

claim  to  be  recorded,  fees  of  Recorder 822 

lime  of  continuance  of 82^^ 

Bub-contracton 816,  824 

Bub-contractors,  when  paid  out  of  proceeds 824 

costs  allowed. 82-'i 

Court  to  declare  rank  of 826 

execution  for  deficit 826 

not  to  impair  right  of  recovery  of  debt 828 

rules  of  practice. 829 

new  trials  and  appeals •  829 

LIFE  INSURANCE— 

policy  of,  exempt  from  execution 440 

LIMITATION— 

of  time  for  issuing  of  execution 4^ 

of  time  of  redemption. 452 

statute  of,  to  continue  under  the  Code 6 

to  civil  actions 141 

how  set  up 255 

For  real  property — 

when  the  people  will  not  sue 142 

seizin  within  five  years,  when  necessary  in 143 

seizin  necessary  in  actions,  or  defense  arising  out  of  title  to,  or  rents  144 

entry  on  real  estate 145 

possession,  when  presumed 146 

occupation  deemed  under  legal  title,  unless  adverse 146 

occupation,  when  deemed  adverse 147 

adverse  iwssession  under  instrument  on  judgment,  what  deemed. .  148 

actual  occupation  under  claim  of  title,  deemed  adverse 149 
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LIMITATION  (for  Real  property)— (CoH^mu^rf).  Section, 

adverse  possession  under  claim  of  title  not  written,  what  constitutes  150 

adverse  possession,  how  affected  by  relation  of  tenancy 151 

right  of  possession  not  affected  by  descent  caste 152 

disabilities  excluded  from  time  to  commence  actions 153 

In  other  actions — 

within  what  periods  prescribed 154 

within  six  years 15"> 

within  five  years 156 

within  four  years 157 

within  three  years 158 

within  two  years 159 

within  one  year "  160 

within  six  months 161 

none  on  certain  deposits  in  banks 16H 

of  claim  against  county 161 

for  relief  not  hereinbefore  provided 164 

where  c^use  of  action  accrues  on  mutual  accoiuit 162 

of  actions  by  the  people 165 

actions  to  redeem t 166 

to  redeem  part  of  mortgaged  premises 167 

Generally — 

when  an  action  is  commenced 168 

exception,  where  defendant  is  out  of  Territory 169 

exception,  as  to  persons  under  disability 170 

death  of  party 171 

in  suits  by  aliens,  time  of  war  to  be  deducted 172 

provisions,  where  judgment  has  been  reversed 173 

provision,  where  action  is  stayed  by  injunction 174 

provision,  where  person  entitled  dies  before  limitation  expires ....  171 

disability  must  exist  when  right  of  action  accrued 175 

when  two  or  more  disabilities  exist,  etc 176 

applicable  to  actions  against  directors 177 

acknowledgment  or  new  promise  must  be  in  writing 178 

of  time  to  set  aside  judgment  and  to  answer  to  the  merits 267 

limitation  laws  of  other  States  and  Territories,  effect  of 179 

existing  causes  of  action  not  affected 180 

existing  statutes  not  affected  by  Code 6 

the  word  "  action  '*  construed 181 

how  pleaded 255 

MS  PENDENS— 

in  real  actions 218 

in  partition 490 

See  Notice. 

IXKST  PAPERS— 

copy  of,  may  be  filed 710 

83 
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MANDATE—  Section. 

defined 7^ 

when  and  by  what  Courts  issued 788 

jurisdiction  to  issue  writ  of 20,  26 

writ  to  issue  and  be  heard  at  chambers 755 

when  and  upon  what  to  issue 799 

must  be  either  alternative  or  peremptory 740 

alternative,  to  issue 741 

peremptory,  to  issue 741 

adverse  party  to  answer  under  oath 742 

jury  trial,  when  may  be  ordered 743 

applicant  to  demur  to,  or  countervail  answer 744 

motion  for  new  trial 745 

provisions  for  new  trials  on 757 

to  transmit  verdict  to  Court 746 

hearing  ot' motion 746 

default  of,  or  insufficiency  of  answer 747 

damages,  costs,  and  peremptory 748 

service  of * 749 

penalty  for  disobedience  of  writ 750 

MARK— 

included  in  signature •  13 

MARRIAGE— 

how  affects  Statute  of  Limitations 170 

is  no  defense  in  actions  for  unlawful  detainer 802 

evidence  of,  may  be  perpetuated d86 

MARRIED  WOMAN— 

may  sue  alone 185 

to  defend,  in  her  own  right 186 

property  of,  exempt 439 

earnings  of,  exempt 439 

responsibilities  of,  aa  sole  trader 894 

how  to  become  sole  trader 885 

application  as  sole  trader,  Sec.  886  to 895 

is  not  witness  against  husband 899 

MASCULINE— 

means  feminine  and  neuter 13 

MATERIAL  ALLEGATIONS— 

defined 260 

MEASURE  OF  DAMAGES— 

in  eminent  domain  proceedings 861 

in  certain  actions  for  trespass 474 

MECHANICS— 

property  of,  exempt  from  Execution 440 

See  LiEKS. 

MEMORANDUM— 

of  costs,  when  furnished 703 

of  costs,  on  return  of  appeal lOK 


I 
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JJERGER—                                                                                                  Section, 
remedies  not  merged 16 

METES  AND  BOUNDS— 

how  property  described  in  complaint 252 

MINERr- 

property  and  implements  of,  exempt  from  execution 440 

MINING  CLAIM&- 

in  action  for,  to  be  seized  within  five  years 143 

presumption  of  such  seizin • 146 

customs,  rules,  and  usages  control 486 

liens  of  mechanics  and  others  upon 815 

MINING  CUSTOMS— 

in  actions  concerning  mining  claims 486 

MINORITY— 

how  affects  limitation  of  actions 170 

MINUTES— 

special  verdict  to  be  entered  in. 385 

verdict  to  be  entered  in 388 

waiver  of  jury  trial  entered  in 389 

apfreement  to  refer  to  be  entered  in 394 

MISCONDUCT— 

of  jury  is  the  ground  fornewtnal 411 

MISDEMEANOR— 

jurisdiction 39 

MISJOINDER— 

of  parties  or  actions  ground  for  demurrer 232 

MISTAKE— 

relieffrom,  may  be  had 267 

MITIGATION— 

alleged  and  proved  in  libel  and  slander... 258 

MODIFICATION— 

of  award  by  Court,  when  and  how  made.  • 882 

See  Award;  Judgmbnt. 
MONTH— 

defined 13 

MORTGAGE— 

not  a  conveyance 482 

See  -FORECLOSTTRB. 

MOTHER— 

authorized  to  sue  for  seduction  of  daughter 190 

authorized  to  sue  for  injury  or  death  of  child,  when 191 

MONEY— 

deposited  in  lieu  of  bail,  how  disposed  of 292 

deposit  of,  in  Court 347 

such,  paid  to  clerk,  how  disposed  of 348 

in  actions  for  recovery  of,  jury  to  determine  amount 386 

judgment  for 421 

MOTIONS  AND  ORDERS— 

what  is  an  order  or  motion 680 
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MOTIONS  AND  ORDERS— {CarUinved).  Section. 

applicable  to  special  proceedings 725 

where  made 681 

notice  of  motion,  at  what  time  to  be  given 682 

transfer  on  and  notice  to  ^how  cause 683 

order  for  payment  of  money,  how  enforced 684 

motion  for  postponement 364 

motion  for  discharge  of  attachment 337 

motion  for  new  ianal,  when  heard 414 

motion  for  new  trial  in  mandate 745 

See  Order;  Notice. 

NAME- 

of  jurors,  to  be  entered  with  verdict 888 

of  party  to  be  in  summons ., 216 

of  parties  to  pleading  amended 267 

plaintiff  ignorant  of,  of  the  defendant 268 

See  Chanqb  op  Name;  Fictitious  Name. 

NEGLECT— 

in  pleadings,  relief  from  may  be  had 267 

suit  for,  by  personal  representatives 191 

when  resulting  in  injury  or  death,  who  may  sue 192 

NEGOTIABLE  INSTRUMENTS— 

cross  demands,  in  actions  on,  how  set-off 240 

NEUTER  GENDERr- 

included  in  masculine 13 

NEWLY  DISCOVERED  EVIDENCE— 

ground  for  new  trial 411 

NEW  MATTER— 

answer,  when  may  contain 237 

'     in  answer  deemed  controverted 259 

may  be  demurred  to 243 

issue  arises  on,  when 359 

NEW  PROMISE— 

must  be  in  writing  to  take  case  out  of  statute 178 

NEW  TRIAL—  ,__, 

definition  of 410 

adverse  party  deemed  to  have  excepted  to  ruling  on  motion  for. . .  403 

when,  may  be  granted 1 •  411 

on  what  papers  moved  for 412 

notice  of  motion,  upon  whom  served,  and  what  to  contain 413 

motion  to  be  heard 414 

to  make  written  statement 415 

motion  for,  in  mandate 74''i 

motion  for,  in  prohibition 754 

NON- JUDICIAL  DAYS— 

effect  of  adjournment  to 47 

what  are 7 

how  computed 8 

performance  of  acts  on  next  day 9 
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K  ON-KESI  DENT—  Section. 

p!ax^  of  trial  of  actions  against 206 

service  of  summons  on 222 

pleadings  of,  how  verified 245 

when  allowed  to  open  judgment  by  default  and  answer  to  merits. .  267 

attachment  to  issue  against 819 

proof  required  in  action,  on  default  of 856 

summons  in  partition  suits,  served  on 402 

proceeds  of  sales  of  estates  of;  in  partition 523 

duties  making  investments ->  526 

service  of  notices  and  papers  on 689 

to  furnish  security  for  costs 706 

effect  of  failure  to  furnish  such  security 707 

l^ONSUIT— 

judgment  of,  may  be  entered 354 

IIOTARY  PUBLIC— 

seal  exempt  from  execution 440 

to  administer  oath  or  affirmation 992 

to  take  deposition  in  this  Territory 968 

NOTICE— 

of  diange  of  attorney 123 

of  lis  pendens  to  be  filed 218 

of  justification  of  baQ 285 

to  settle  exceptions,  given  to  adverse  party 406 

of  motion  for  a  new  trial 413 

of  sale  on  execution 442 

penalty  for  selling  under  execution  without 448 

after  appearance,  who  entitled  to 688 

effect  of,  on  liens 819 

demanding  inspection  of  books  and  documents. 679 

insufficiency  of,  no  ground  for  dismissing  appeal 657 

without  title  of  action,  when  valid 711 

not  required  to  vacate  order,  when 640 

of  motion,  when  to  be  given 682 

of  service,  manner  of  serving 685 

of  service  by  mail,  when  made 686 

of  service  by  deposit  in  Post  Office 687 

of  service  when,  need  not  be  made 688 

of  service  on  attorney,  when  to  be  made 689 

of  service  on  non-resident,  how  made 689 

of  service  by  telegraph 691 

of  abstract  in  partition 533 

of  application  for  ii\junction 312 

of  injunction  to  corporation 315 

of  motion  to  vacate  injunction 316 

of  lis  pendens^  filed  in  real  actions 218 

to  be  served  in  partition 497 

to  tenant,  of  unlawful  detainer 797 
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NOTlCE--(Conrtnii«rf).  Seetaon. 

to  tenant,  at  will  or  by  sufferance 797 

of  motion,  for  survey 480 

of  arrest  of  defendant 576 

to  produce  written  instruments , 924 

on  adverse  parties  of  filinj?  award 880 

to  parties  on  return  of  jury  for  instructions 378 

of  sale  under  execution 442 

of  claim  to  contribution 459 

of  motion  for  new  trial  to  be  served 413 

of  appeal,  what  to  state,  and  when  served 643 

of  appeal,  in  Justices'  and  Probate  Courts 665 

of  application  for  mandate 741 

of  application  for  writ  of  review 728 

of  application  for  discharpre  from  imprisonment 784 

of  application  for  discharge,  how  served 785 

of  application  sa  sole  trader 886 

of  taking  deposition  out  of  territory 963 

of  taking  deposition  in  territoiy 968 

See  Applications  ;  Citations. 

NUISANCE— 

defined 471 

OATH— 

defined 13 

administered  by  Courts  of  justice 42 

administered  by  judicial  officers 64 

arbitrators  may  administer 878 

generally,  who  may  administer 992 

how  administered 993 

of  attorney  .and  counselor 116 

foi-m  of,  to  jury 370 

of  prisoner,  confined  on  civil  process 788 

form  may  be  varied 994 

form,  in  discretion  of  Court 995 

affirmation,  equivalent  to 996 

.  of  receiver 344 

See  Affirmation. 

OBJECTIONS— 

When  taken  by  demurrer  or  answer 235 

when  deemed  waived 236 

to  appointment  of  referee 898 

to  dissolution  of  corporation 848 

OCCUPANT— 

* 

of  real  property,  in  forcible  entry  and  detainer 796 

See  Limitation,  Statute  of. 
OFFER  TO  COMPROMISE— 

proceedings  under 678 

OFFICE— 

usurpation  of,  procoedings  for.  Sec.  535  to 541 
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OFFICIAL  DOCUMENTS—  Section. 

how  different  kinds  of,  proved 914 

enumerated,  that  may  be  proved ; 914 

every  one  may  inspect 902 

copies  of ,  to  be  griven,  when 903 

See  WBITIN08 ;  Judgments,  etc. 

ORDER— 

defined 680 

in  special  proceedings 725 

where  made 681 

transfer  of,  to  show  cause 6S^3 

may  be  enfon'^d , 64 

for  payment  of  money,  how  enforced 684 

contempt,  to  make  second  application  for 67 

how  reviewed 639 

made  out  of  Court,  to  be  vacated 640 

duty  of  Clerk,  on  appeal 661 

of  Probate  Courts,  appealable 662 

served  by  telegraph 691 

for  new  trial,  Supreme  Court  costs 698 

copy  to  be  filed 1 866 

copy  to  foim  part  of  judgment  roll 424 

to  show  cause  before  issuing  injunction 814 

for  investment  of  funds  by  receiver 846 

for  sale  of  attached  property 329 

to  deposit  money  in  controversy 347 

granting  or  refusing  new  trial,  excepted  to 408 

in  supplementary  proceedings 467 

for  surveys  in  real  actions 480 

for  survey,  to  contain  what » . .  481 

of  sale  in  foreclosure 470 

granting  or  refusing  new  trial 642 

dissolving  attachment 649 

of  Court,  for  transmission  of  papers 668 

for  inspection  of  documents 679 

dismissing  action  for  want  of  security 707 

requiring  debtor  to  answer 460 

for  examination  of  debtor  of  debtor 468 

for  application  of  property  of  debtor 465 

reversing  appointment  of.  executor 664 

for  trial  of  issue  in  mandate 743 

for  discharge  of  person  imprisoned  on  civil  process 789 

of  commitment  for  contempt 843 

for  dissolution  of  corporation 847 

for  condemnation  of  land * 866 

for  Lhanging  name  of  person 874 

of  submission  to  arbitration 877 
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OnDER—iContinued),  Section. 

of  new  Hearing  by  axbitrators 881 

of  arrest  in  civil  actions 212 

how  to  obtain 273 

injustices'  and  Probate  Courts 573 

in  which  proceedings  are  had  on  trial  of  action 871 

See  MoTioNB :  Arkest  akd  Bail. 

ORIGINAL  JURISDICTION— 

of  Supreme  Court,  what. , 20 

of  District  Courts 26 

of  Probate  Courts 31 

civil,  of  justice 36 

criminal,  of  justice. 39 

PAPERS- 

to  be  transmitted  on  transfer  of  action 212 

to  be  used  on  motion  for  new  trial 412 

constituting  judgment  roll 424 

filing  and  service  of,  Sec.  685  to 691 

lost,  supplied 710 

without  title  of  action  valid 711 

to  be  furmshed  by  appellant 653 

copies  of,  how  certified,  t   ^ 656 

taken  by  juiy,  on  retiring 376 

See  Notice. 

PARTIALITY— 

ground  for  change  of  venue 210 

PARTY— 

action  to  be  in  name  of  real,  in  interest 182 

assignment  no  prejudice  to  defense 183 

who  may  sue  without  joining  person  beneficially  interested 184 

married  woman  as 185 

when  wife  may  defend  as 186 

infant  must  appear  by  guardian 187 

infant's  guardian,  how  appointed 188 

unmarried  female  plaintiff  for  her  own  seduction 189 

father  plaintiff  for  seduction  of  daughter 190 

father  plaintiff  for  iiy ury  or  death  of  child 191 

representative  plaintiff  for  death  caused  by  wrongful  act 192 

mny  be  joined  as  plaintiffs 193 

may  be  joined  as  defendants 194 

in  interest,  when  to  be  joined 195 

one  or  more  may  sue  or  defend  for  all 197 

holding  title  under  common  source,  may  join 196 

in  interest,  when  joined 197 

plaintiff  may  sue  in  one  action  different  parties,  when 198 

tenant  in  common  may  sever  action 199 

disability  of,  not  to  abate  action 200 

proceedings  on  disability  of. :  200 
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TARTY— {Continued).  Section. 

another  may  be  snbetituted 201 

intervention  of,  when  and  how 202 

may  be  sued  by  name  of  association 203 

Court  to  decide  contix>yer8y,  or  order  otherwise 204 

stipulation  by,  for  change  of  Tenue 211 

to  action,  how  designated 139 

defendant  sued  by  any  name,  when 268 

may  appeal,  and  on  appeal,  how  designated 641 

to  actions,  to  redeem  from  mortgage 166 

to  action,  for  foreclosure 468 

to  action,  for  nuisance 471 

liable  for  waste 472 

plaintiff  in  action  for  partition 487 

defendant  in  action  for  partition 489 

may  be  ordered  in,  in  partition 496 

to  action,  for  usurpation  of  office  or  franchise 5:^5 

to  special  proceedings,  designated 724 

defendant  in  forcible  entry  and  detainer 802 

defendant  in  condenmation  of  land H.'>9 

may  submit  to  arbitration 875 

to  an  action  to  be  stated  in  summons 216 

to  an  action  to  be  stated  in  complaint 230 

miq'oinder  of,  ground  for  demurrer 232 

defect  of,  ground  for  demurrer 2^!2 

pleading  to  be  subscribed  by 245 

in  pleading,  need  not  set  forth  items  of  account 251 

may  amend  pleadings  of  course 266 

pleadings  may  be  amended  as  to  name  of 267 

fictitious 268 

judgment,  the  final  determination  of  rights  of 350 

may  have  nonsuit  entered 354 

may  bring  issue  to  trial *-^ 

may  challenge  jurors ' 368 

order  of  proceedings  of,  on  trial 371 

may  ask  for  special  instructions  to  jury 373 

may  waive  jury  trial 389 

may  agree  to  reference  of  cause i 394 

not  consenting,  when  reference  may  be  ordered 395 

to  agree  upon  number  of  referees 396 

may  object  to  referees 397 

both  may  take  exceptions 402 

when  exception  refused,  may  petition  to  Supreme  Court  to  prove 

the  same 408 

on  what  grounds  may  move  for  new  trial 411 

on  what  papers  may  move  for  new  trial 412 

to  actions,  to  determine  claims  to  real  property 476 

may  enter  upon  land  to  survey  it 480 
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FARTY-^Continued.)  Section. 

to  action  for  partition  of  real  property. 487 

in  partition,  interest  of  all  to  set  forth  in  complaint 488 

if  unknown,  that  fact  to  be  stated  in  complaint 488 

to  pay  expenses  of  partition 508 

may  consent  to  one  referee  in  partition 532 

Ck>urt  to  protect  rights  of  unknown. 515 

PARTITION— 

who  may  bring  action  for 487 

interestfl  of  all  parties  to  be  set  forth 4>>8 

lienholders  not  of  record  need  not  be  parties 483 

plaintiff  must  file  notice  of  lis  pendens 490 

summons,  to  whom  must  be  directed 491 

miknown  parties  may  be  served  by  publication 492 

answer  of  defendants,  what  to  contain 49-) 

rights  of  all  parties  may  be  ascertained  in  one  action 494 

partial,  may  be  made 495 

lienholders  must  be  made  parties,  or  referee  be  appointed 496 

lienholder  must   be  notified  to  appear 497 

Court  may  order  sale  or,  and  appoint  referees  therefor 49^ 

must  be  made  according  to  rights  of  parties 499 

referees  to  report  proceedings 500 

action  of  Court  on  report,  judgment  thereon  oonclosiye 501 

judgment  in,  how  enforced 435 

judgment  not  to  affect  tenant  for  years 502 

expenses  of,  to  be  apportioned 503 

lien  on  undivided  interest,  a  charge  on  what 504 

estate  for  life  or  years,  how  may  be  set  off  in 505 

application  of  proceeds  of  sale  of  incumbered  property 506 

party  holding  other  securities  may  be  required  to  first  exhaust 

them 507 

proceeds  of  sale,  disposition  of 506 

when  paid  into  Court,  cause  may  be  continued  for  determination 

of  claims 509 

sales  by  referee  to  be  at  public  action 510 

Court  must  direct  terms  of  sale 511 

referees  may  take  security  for  purchase  money 512 

tenants,  whose  estates  are  sold,  to  receive  compensation 513 

Court  may  fix  compensation 514 

Court  must  protect  unknown  tenants 515 

Court  must  ascertain  value  of,   and  secure   future  contingent 

interests 516 

terms  of  sale  to  be  made  known  at  time 517 

lots  may  be  separately  sold 517 

who  may  not  be  purchasers 518 

referees  must  make  report  of  sales 519 

conveyance  may  be  executed  on  confirmation 52Q 

proceedings,  if  lienholder  becomes  purchaser 521 
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PARTITION—  (Continued).  Section. 

conveyance,  muet  be  recorded 522 

conveyance,  a  bar  aj^ainst  parties 522 

proceeds  belonging  to  unknown  parties  must  be  invested 528 

investment  made  in  name  of  Clerk 524 

securities  taken  for  interests  of  parties,  when  ascertained 525 

duties  of  making  investments 52G 

on  unequal,  compensation  may  be  adjudged 527 

share  of  infant  may  be  paid  to  guardian 528 

sliare  of  insane  pei-son  may  be  paid  to  guardian 529 

guardian  may  consent  to,  without  action,  and  execute  releases ....  530 

costs  of,  a  lien 531 

Court  by  consent,  may  appoint  single  referee 532 

abstract  of  title,  when  furnished , 533 

PENALTY— 

actions  for,  where  tried  and  enforced 206 

for  practicing  law  without  license 119 

for  disobeying  mandate 750 

See  Fines. 

PENDENCY  OF  ACTION— 

when  there  is  a 714 

notice  to  be  filed  in  real  actionu 218 

ground  for  demurrer  to  subsequent  suit , 232 

PEOtLE— 

when  will  not  sue 142 

not  required  to  give  security  for  injunction 813 

nor  are  required  to  give  notice 315 

execution  to  issue  in  name  of 431 

PERFORMANCE— 

of  conditions,  how  averred 254 

time  of,  of  act  extended 719 

PERSON— 

defined 13 

PERSONAL  INJURY— 

who  may  sue  for,  Sec.  190 192 

PERSONAL  PROPERTY— 

defined 13 

is  attached 823 

when  sold  under  attachment 328 

order  for  sale  of 329 

attached  daim  of,  by  third  person. 830 

PESTILENCE- 

removal  of  Court  on  account  of 50 

PETIT  LARCENY— 

jurisdiction  of 89 

PETITION— 

for  change  of  name  to  specify  what 872 

to  be  published  four  weeks 873 

for  sole  trader  to  contain  what. •  887 
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PERISHABLE—  Section. 

property  attached  to  be  sold 33B 

property  sold  under  executioiii  notice  of 4€ 

PERPETUATING  TESTIMONY— 

evidence  may  be  perpetuated 9B5 

manner  of  application  for  order *6 

notice  of  time  and  place  to  be  griven 986 

manner  of  taking  the  deposition 988 

dei)osition  to  be  filed 9® 

when  the  evidence  may  be  produced i^  990 

effect  of  the  deposition 991 

PHRASES— 

how  construed 12 

in  what  sense  employed 12 

many,  enumerated  in 13 

"  Code  of  Civil  Procedure,"  how  designated 15 

PHYSICIAN— 

not  subject  to  duty  as  juror 81 

what  property  of,  exempt  from  execution 440 

disqualified  as  a  witness  when 899 

PLACE— 

Of  holding  Courts — 

Supreme 25 

Probate 34 

Judge  may  order  rooms  for ,  52 

Judge  may  change,  in  certain  cases 50 

parties  to  appear  at  the  appointed 51 

Of  trial — 

to  be  where  subject  is  situated 20?» 

to  be  where  causes  of  action  arose 206 

of  actions  against  or  between  counties 207 

of  actions  where  parties  reside 208 

to  be  had  in  any  county,  unless  defendant  demand  otherwise 209 

may  be  changed  by  Court,  on  motion 210 

from  one  Court  to  another 211 

when  adverse  party  deemed  to  except  ruling  on  motion  for  change 

of 40S 

papers  to  be  transmitted,  costs,  and  jurisdiction 212 

proceedings  in  cases  transferred 213 

PLAINTIFF— 

party  complaining  known  as 139 

all  having  interest  may  be  joined 193 

who  must  be  joined  as 197 

when  one  or  more  may  sue  for  benefit  of  all 197 

when  they  may  in  one  action  sue  persons  severally  liable 198 

when  property  in  action  lies  in  two  counties,  may  select  either 

county  for  trial 206 

may  have  summons  on  complaint,  when 215 
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PL.  A IKTIFF— {Continued.)  Section . 

name  of  attorney  of,  to  be  indorsed  on  summons 21  r^ 

pleadings  of 2  8 

complaint,  first  pleading  of '. 22*) 

may  unite  seyeral  causes  of  action 2:^1 

want  of  capacity  to  sue  ground  for  demurrer 2iV2 

may  demur  to  answers  or  defenses 24.^ 

must  swear  to  facts  in  complaint,  except 215 

may  deny  admissibility  of  instrument  in  answer 247 

proceedings  when  he  is  ignorant  of  defendant's  name 268 

affidavit  of,  for  arrest  of  defendant 27:i 

must  giye  undertaking  for  arrest 274 

may  except  to  sureties  on  bond  for  release  of  defendant 284 

must  be  served  with  notice  of  justification  of  sureties 285 

may  claim  delivery  of  personal  property 297 

must  make  affidavit  in  replevin 298 

may  require  Sheriff  to  take  property  in  replevin 29^) 

must  give  undertaking  in  replevin 800 

property  to  be  redelivered  to,  when ?.0'^ 

may  claim  replevied  property  by  indemnifying  Sherifi' 807 

when  may  obtain  injunction ''^^:]0 

to  give  bond  on  ii^unction SV-t 

when  territory  or  county  is,  need  not  give  such  bond 81: 1 

may  oppose  motion  to  dissolve  injunction 316 

to  make  affidavit  for  attachment 819 

to  give  undertaking  on  attachment 820 

to  notify  Sheriff  of  credits  of  defendant,  subject  to  attachment ....  824 

judgment  for,  in  attachment 381 

may  sue  on  bond  to  release  attached  property 33:3 

may  oppose  motion  to  discharge  attachment 388 

shall  obtain  what  relief  when  no  answer  is  filad 358 

judgment  when  several  are  joined  in  an  action 351 

may  dismiss  action 354 

judgment  by  default,  for 3o6 

may  bring  issue  to  trial 863 

may  take  verdict  or  dismissal 363 

may  challenge  jurors 367 

allowed  four  peremptory  challenges 367 

to  open  trial,  how 371 

to  commence  and  close  argument 871 

judgment  for,  on  issue  of  law,  proceedings  thereon 398 

may  bring  cause  before  Court  for  argument 419 

may  waive  jury  trial J589 

may  object  to  referee 897 

may  move  for  new  trial 411 

when,  cannot  recover  costs 477 

when  his  title  terminates  pending  suit 478 

what,  must  allege  in  partition  suit 488 
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I'LAl  NTIFF— (Con/i »  ued).  Section. 

to  tile  lis  pendens  in  partition  suit 490 

Tig:ht8  of  absent,  may  be  determined  in  partition  suit 4^ 

to  notify  lien  holders  of  partition  suit 497 

PLEADINGS— 

definition  of 226 

part  of  judgment  roll 424 

Code  prescribes  forms  and  rules  of 227 

forms  and  rules  in  Justices*  and  Probata  Courts.  Sec.  562  to 571 

proceedings  against  joint  debtors 676 

what,  are  allowed 228 

complaint,  the  first,  in  an  action 229 

complaint  to  contain 2:% 

causes  may  be  joined  in 2^1 

defendant  may  demur • 2^ 

demurrer  must  specify 2^?^^ 

may  demur  to  part  of  complaint 233 

demurrer  and  answer  at  same  time 2%{ 

proceedings  on  amendment  of  complaint 2:U 

what  objections  may  be  taken  by  answer 2^o 

objections  to  complaint  deemed  waived 236 

what,  answer  to  contain 2:T7 

by  counter  claim,  set  up 1 238 

counter  claims,  may  be  set  off 240 

by  answer,  may  contain  several  defenses 241 

plaintiff  may  demur 243 

verification  of,  when,  Sec.  245  to 248 

Generally— 

to  be  liberally  construed 249 

sham  and  irrelevant^  may  be  stricken  out 2  >0 

account,  how  stated  in 251 

description  of  real  property  in 252 

how  to  set  up  judgments 253 

how  to  set  up  condition  precedent 254 

how  to  set  up  Statute  of  Limitations 255 

how  to  set  up  private  statutes 256 

how  to  set  out  libel  and  slander  in  complaint 257 

how  to  set  out  Rpecial  damage  in  libel 257 

answer  in  libel  and  slander 258 

allegation,  not  denied,  deemed  true 259 

allegation,  when  controverted 259 

what  is  a  material  allegation 26*) 

supplemental 261 

subsequent  to  complaint,  to  be  filed  and  served 262 

8p3cial  issues  not  made,  trial  of 140 

to  be  titmsmitted  when  cause  transferred 212 

within  what  time  defendant  may  file 216 

may  be  amended ..,.,. 266 
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PLEADINGS— {Generally)  (Continued).  Sectdon. 

may  be  amended  by  order 267 

may  be  amended  as  to  name 268 

defects,  certain  disregarded 269 

issue  of  law  raised  by 858 

order  striking  out,  excepted  to 408 

PLURAL  NUMBER- 

included  in  the  singular 18 

POSSESSION  OP  REALTY— 

entry  on  real  estate 145 

when  presamed 146 

occupation  deemed  under  legal  title  unless  adverse 146 

occupation  under  written  instrument  or  judgment,  when  deemed 

adverse 147 

what  constitutes  adverse  possession  under  written  instrument  or 

judgment 148 

premises  actually  occupied  under  claim  of  title  deemed  to  be  held 

adversely » 149 

what  constitutes  adverse,  under  claim  of  tide  not  written 150 

relation  of  landlord  and  tenant  as  affecting  adverse 151 

right  of,  not  affected  by  descent  cast 152 

certain  disabilites  excluded  from  time  to  commence  actions .'  153 

not  necessary  to  bring  action  to  quiet  title 476 

A.CTI0N8  FOR — 

when  the  people  will  not  sue 142 

seizin  within  five  years,  when  necessaiy  in  action  for  real  property  143 
such  seizin,  when  necessary  in  action  or  defense  arising  out  of  title 

to  or  rents  of  real  property. •....  144 

See  Seizin. 
POSTPONEMENT— 

for  absent  testimony 364 

what  showing  to  be  made 864 

in  proceedings  for  mandate,  when  ordered 743 

amending  complaint  in  forcible  entry  and  detainer,  no  cause 810 

failure  to  return  commission,  no  cause  for 966 

costs  on,  discretionary  with  Court 700 

when  may  be  had  in  Justices*  and  Probate  Courts 586 

by  consent 587 

what  must  be  shown  to  obtain 588 

when,  on  affidavit^ 588 

See  Actions. 
PRESENT  TENSE— 

includes  future , 13 

PRIVATE  PROPERTY— 

may  be  taken  for  public  use 853 

ib 854 

See  Eminent  Domain. 
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PRIVATE  STATUTES—  Section. 

defined 904 

pleaded,  how 2-"0 

books  containing  ntatute  presumed  correct 9(K> 

recitals  in,  evidence 900 

PRIVATE  WRITINGS— 

books,  maps,  etc.,  how  far  evidence 923 

notice  to  be  given  to  produce 924 

writings  called  for  and  inspected  may  be  withheld 925 

execution  of,  how  proved 926 

when  others  than  subscribing  witness  may  testify 927 

when  evidence  of  execution  not  necessary 928 

entries  of  decedents  as  evidence 929 

how  acknowledged  and  certified 930 

public  records  of,  proved 915 

See  Writings. 

PRIVILEGED  COMMUNICATIONS— 

those  to  whom  made  enumerated.^ : 899 

PROBATE  COURT— 

to  be  in  each  county 30 

jurisdiction 31 

presumptions  in  favor  of  the  judgments 32 

terms  of,  in  the  various  counties 8:) 

at  what  places  terms  held 34 

See  JusTicBB*  ajstd  Probate  Courts. 

PROBATE  JUDGE— 

to  determine  successor  to  Justice  of  the  Peace 629 

when  may  discharge  imprisoned  debtor 784 

where  to  reside 56 

to  be  notified  of  time  of  drawing  jury 90 

to  be  present  at  drawing  of  jury 91 

when  disqualified,  trial  to  be  transferred 211 

may  order  arrest  of  defendant 272 

may  justify  sureties  on  appeal  bond 651 

may  order  inspection  of  papers 679 

may  be  witness  in  his  own  Court 900 

may  order  examination  of  prisoner  as  witness 951 

may  issue  commission  to  take  testimony 963 

shall  not  have  partner  practicing  law 62 

See   FoRciBLB    Entry  and    Detainer;    Courts;    Judici^vl 
Officers. 

PROCEEDINGS— 

powers  of  Court  over  its 42 

what  Courts  may  make  rules  to  regulate 48 

rules  take  effect 44 

when  non-attendance  of  Judge  at  Court 48 

not  affected  by  vacancy 69 

not  affected  by  lapse  of  term 69 
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PROCEEDINGS— (Co/i/mM*rf)-  Section. 

in  the  English  language 70 

what  abbreviations  used  in 71 

numbers  exp  e  ^sed  by  figures ■ 71 

in  case  juror  is  sick 879 

what  a  contempt 830 

See  Special  PROCSEDmas. 

PROCESS— 

defined 13 

in  Justices'  Courts,  may  issue  where .,,  38 

blanks  must  be  filled  by  Justice  or  Clerk - 631 

what  is  a  contempt  of 830 

PROFESSIONAL  IMPLEMENTS— 

exempt  from  execution 440 

PROHIBITION— 

writ  defined 751 

when  Supreme  Court  may  issue 20 

when  District  Courts  may  issue 26 

the  counter  part  of  mandate 751 

may  issue  where  and  when 752 

may  be  alternative  or  peremptory 753 

provisions  respecting ,  754 

to  issue  and  be  heard  in  vacation 755 

rules  of  practice  for 756 

appeals  and  new  trials  in 757 

PROOF— 

of  service  of  summons 224 

PROPERTY— 

defined 13 

PUBLIC  BUILDINGS— 

exempt  from  execution 440 

right  of  eminent  domain  exercised  for 851 

PUBLIC  CALAMITY— 

removal  of  Court  on  account  of 50 

PUBLIC  OFFENSES— 

in  Justices*  Courts 39 

PUBLIC  OFFICER— 

trial  of 206 

actions  against 206 

arrested  for  embezzlement 271 

I                      excused  from  giving  testimony 899 

'*                    punished  for  disobedience  of  writ 750 

:*                   to  give  copy  of  public  writing  on  demand 903 

I  See  Officer. 

PUBLIC  RECORDS— 

judicial,  defined 910 

authenticated 911 

of  foreign  country,  how  authenticated •    912 

84 
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PUBLIC  RECORDS— (Con^mtierf).  Sectirm. 

oral  evidence  of  a  foreign dI3 

of  other  official 914 

entries  in  official  books  primaiy  evidence,  Sec.  916  to 92^1 

Justices,  judgment  in  other  States,  how  proved 917 

ib 918 

PUBLIC  WRITINGS—  904 

rights  of  citizens  to  inspect  and  copy 902 

public  officers  bound  to  give  copies 903 

four  kinds  of 905 

public  and  private  statutes  defined 9  4 

books  contaimng  same  presumed  correct 906 

public  seal  authenticates  law  or  document 907 

other  evidence  of,  laws  of  other  States 90S 

recitals  in  statute,  how  fax  evidence 909 

judicial  record  defined 910 

record,  how  authenticated,  as  evidence 911 

record  of  foreign  country,  how  authenticated 912 

oral  evidence  of  fomgn  record 913 

manner  of  proving  official  documents 914 

official  certificates,  contents  of 919 

certificate  of  purchase  primary  evidence  of  ownership 920 

entries  made  by  officers  or  Boards  primaiy  evidence 921 

See  PuBLio  RscoRDS ;  Writings. 

QUIETING  TITLE— 

who  to  be  joined  as  defendants  in  actions  for 194 

who  are  parties  to  action 476 

in  what  case  plaintiff  cannot  recover  costs 477 

plaintiff's  title  terminating  during  suit 478 

improvements,  when  allowed  as  set-off 479 

order  for  survey  of  land 480 

order,  how  served 481 

liability  for  unnecessary  injury 481 

mortgage  not  a  conveyance 482 

QUO  WARRANTO— 

See  Uburpatiow  of  Otpicb. 

REAL  PROPERTY— 

.    jurisdiction  of  actions  for S7 

.    limitation  of  actions  for.  Sec.  142  to  153 

place  to  try  actions  for , 205 

entry  and  possession  of 145 

ib 146 

ib 147 

ib 148 

ib 149 

intervention  in  actions  for 202 

claims  for,  may  be  united 231 

how  described  in  pleadings 252 
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LEAL  FROFERTY— (Continued).  Section. 

how  attached  by  officer 323 

execution  against,  what  to  contain 431 

return  of  execution,  how  made 432 

how  to  enforce  judgments  against 433 

execution,  to  whom  issued 436 

how  8ei2ed  under  execution 437 

sale  of,  in  partition 408 

sale  of,  in  foreclosme 470 

See  Redemption;  Limitation,  Statute  of. 

RECEIVERS— 

appointment  of,  in  what  cases 341 

on  dissolution  of  corporation 342 

who  not  to  be  appointed 343 

oath  and  undertaking  by 344 

powers  of 345 

inTestments  of  iunds  by 346 

RECORD— 

copy  of,  to  be  under  seal  of  Court 55 

See  Public  Records. 

RECOVERY  OP  PROPERTY— 

claims  for,  to  be  united • .  231 

REDEMPTION— 

what  persons  are  redemptioners 451 

property  may  be  redeemed  from  execution  sale 452 

judgment  debtor  or  other  redemptioner  may  redeem 453 

notice  of 453 

who  to  receive  payments 454 

what  kind  of  money  to  be  paid 454 

idemptioner  must  do  what 455 

Court  to  restrain  waste  pending  time  for  redemption 456 

who  to  receive  rents  and  profits 457 

limitation  of  action  for 166 

of  action  for  part  of  mortgaged  premises '. . . .  167 

REFEREES— See  Referencb. 

REFER£KCE>- 

may  be  ordered  on  trial  of  attorney 136 

may  be  ordered  to  take  account 393 

may  be  ordered  on  agreement  of  parties 894 

when  may  be  ordered  on  motion 395 

number  of  referees  and  their  qualifications 896 

what  party  may  object 897 

grounds  of  ol\jection 897 

objections,  how  disposed  of. 898 

referees  to  report  within  ten  days 399 

eflfect  of  referees*  finding 400 

exception  to  findings 401 

may  be  had  in  partition 496 

ib 498 
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BEFERENCE— (Continued).  Section, 

of  the  trial  in  partition 497 

to  divide  proi)erty,  rules  to  govern 499 

must  report  proceedings 500 

report  set  aside  or  affirmed 501 

expenses  of,  in  partition 503 

security  for  purchase  money  in  partition 512 

referees  cannot  be  purchasers  in  action 518 

to  report  sale  of  property 519 

all  to  meet,  but  two  may  act 718 

REHEARING - 

in  Supreme  Court 21 

RELIEF— 

granted  by  judgment 353 

REMEDIES— 

civil  and  criminal,  not  merged 16 

See  Actions;  Civil  Actions. 

REMFi  1  iTURr- 

on  judgment  of  Supreme  Court 22 

See  Rules  op  Supreme  Court. 

REMOVAL  OF  ACTION— See  TRANdPSR. 

RENTS  AND  PROFITS— 

pending  redemption 457 

of  real  property,  what  seizin  required  in  action  arising  out  of 144 

of  real  property,  where  no  written  lease 151 

claims  for,  may  be  united  in  actions 231 

to  be  paid  to  purchaser  under  execution 457 

REPLEVIN— See  Claim  and  Delivery. 

RETURN—  ^; 

of  execution 432 

of  gold  dust,  under  execution 437 

See  Execution;  Summons;  Subpcena. 

REVIEW— 

jurisdiction  of  Supreme  Court  to  issue  writ  of 20 

•  writ  issued  by  District  Court 26 

issued  by  Supreme  Court  at  chambers 58 

may  issue  and  be  heard  in  vacation. 755 

writ  defined 726 

when  and  by  what  Courts  granted .* 727 

application  for,  how  made 728 

is  to  be  directed  to  whom 729 

contents  of  writ •  •  730 

proceedings  in  inferior  Court  may  be  stayed  or  not 731 

service  of  writ '»>-• 

the  extent  of  review  under  writ 733 

a  defective  return  may  be  perfected 734 

hnaring  and  judgment  on 7*4 

copy  of  judgment  must  be  sent  to  inferior  tribunal 7-i-5 
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REVIEW— (Conimu«<f)-  Section. 

judgment  rolls 786 

rules  of  practice  applicable  to 756 

rules  relating  to  new  trials  and  appeals 757 

RIGHTS— 

civil,  when  not  merged 16 

RULES— 

may  be  made  by  Court  of  record 48 

when  to  take  effect 44 

See  Pboceedinos;  Courts  of  Justice. 

SALES  OF  REALTY— 

in  foreclosure,  how  conducted 470 

when  to  be  ordered  in  partition 1 498 

proceeds  of,  incumbered,  how  applied 506 

must  be  at  auction 610 

terms  of,  directed  by  Court 511 

ternft  of,  made  known  at  time 517 

who  may  not  purchase 518 

conveyance,  when  executed 520 

record  of  the  conveyance 522 

See  Execution;  Partition. 

SATISFACTION  OF  JUDGMENT— 

by  whom  acknowledged * 66 

how  it  must  be  entered 429 

SEAL- 

what  the  word  includes 10 

what  Courts  have r»8 

must  be  kept  by  Clerk 54 

to  what  proceedings  affixed 55 

must  be  affixed  to  execution 481 

L.  S.  or,  to  be  telegraphed 691 

in  what  way  public,  made 922 

of  what.  Courts  take  judicial  notice 896 

public,  authenticates  law  or  document 907 

record,  how  authenticated  by 911 

authentication  of  Justice's  record  or  docket  by 918 

must  be  affixed  to  official  certificate 919 

sign  or  scroll  may  be  used  for 922 

SECULAR— 

acts  not  to  be  performed  on  holidays 9 

SEDUCTION— 

.who  may  prosecute  for * 189 

ib 190 

SEIZIN— 

within  five  years,  when  necessary  in  civil  action 143 

within  same  time,  for  defending 144 

when  deemed  to  exist 146 

running  with  occupancy,  in  what  cases 148 

See  Possession  op  Realty. 
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SERVICE—  SecHon. 

of  summons 220 

by  publication 221 

the  manner  of  publication 222 

on  joint  defendants 223 

what  is  proof  of 224 

of  copy  of  complaint  and  affidavit  in  injunction 81 1 

of  notice  and  papers 685 

by  mail,  when 6^ 

by  deposit  in  Post  Office 687 

when  complete 687 

upon  whom,  after  appearance 688 

on  non-resident. 689 

by  telegfraph i 691 

of  writ  of  mandate  and  prohibition 749 

of  writ  of  review 732 

SHAEES- 

homestead  association,  exempt  from  execution 440 

.SHARES  AND  INTERESTSr- 

seized  on  execution  or  attached 407 

in  corporation,  subject  to  seizure 322 

how  levied  on  or  attached 323 

SHERIFF— 

directed  to  provide  Court  room 52 

proof  of  service  of  summons  by 224 

liability  of,  for  escape 293 

liability,  for  selling  without  notice 44:^ 

liability,  on  a  resale  on  execution 447 

to  keep  party  arrested  on  Ju'jtice's  process  till  discharged 577 

to  notify  plaintiff  of  arrest 576 

to  detain  person  arrested  for  contempt  till  discharged 83-') 

liability,  for  arrest  of  witness ^1 

SKiNATURB- 

definition  of 13 

when  admitted 599 

SINGULAR— 

includes  the  plural  number 13 

SOLE  TRADER— 

who  may  become 885 

notice,  how  given,  and  what  to  contain 886 

petition,  what  to  contain  and  when  filed 887 

may  have  five  hundred  dollars  of  community  or  husband's  properly  888 

who  may  oppose  it,  and  how 889 

trial  01  hearing 890 

decree,  what  it  must  be 881 

oath,  copy  of  order  to  be  recorded 892 

rights  and  liabilities  of 893 

must  maintain  her  children 894 

husband  of,  not  L'able  fcr  debts 895 
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SPECIAL  DAMAGES—  Section, 

not  necessaxy  to  be  alleged  in  libel  and  slander. 257 

SPECIAL  PROCEEDINGS— 

what  ooets  allowedin 698 

against  an  attorney.  ..».•• 127 

in  eminent  domain 856 

for  condemnation 863 

m  contest  of  elections, , 764 

what  applicable  to  Justices*  and  Probate  Courts 636 

in  change  of  venue  in  Justices'  Courts 633 

STATEMENT— 

of  cause  of  action 231 

on  motion  for  new  trial 415 

on  such  motion  to  contain 415 

of  points  in  Judge's  charge 872 

on  appeal  to  District  Court 666 

settlement  thereof 666 

when  unnecessary 667 

of  findings,  etc.,  bill  of  exceptions 415 

STATUTE- 

definition  of  public  and  private 904 

recitals  in,  how  far  evidence 909 

private,  pleaded  by  reference « 256 

with  relation  to  the  Code,  repealed 14 

See  Etidencb;  Public  Writings. 

STATUTE  OF  FRAUDS— See  Evidence. 

STATUTE  OF  LIMITATIONS— 

how  pleaded • 255 

STATUTORY  PROHIBITION— 

effect  of,  on  statutes  of  limitation 174 

STAY  OF  PROCEEDINGS— 

undertaking  on  appeal  from  xnoney  judgment 645 

on  appeal  for  delivery 646 

on  judgment  directing  execution  of  conveyance 647 

in  actions  concerning  realty 648 

when  appeal  perfected 649 

on  judgment  in  other  cases * 652 

on  appeal  to  District  Court 669 

in  cases  of  review 730 

See  Appeal. 

STREET— See  Highways. 

SUB-CONTRACTORS— 

are  all  but  those  contracting  with  owner 816,  824 

See  Liens. 

SUBP(ENA— 

for  witnesses,  definition  of 941 

issueid  by  Justice  of  Peace  or  Probate  Court 630 

how  to  be  issued ^^ 

how  to  be  served 94o 
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SUEPCENA-iConiinued).  Sectuon. 

how  to  be  served  ob  concealed  witness ^44 

witness  compeUed  to  attend 945 

person  present  compelled  to  testify 946 

punished  for  disobedience 947 

forfeiture  therefor 943 

warrant  may  issue  for  witness,  when 949 

contents  of  warrant 950 

if  witness  prisoner,  how  brought 951 

motion  for  warrant 952 

imprisoned  witness  examined 953 

to  witness,  before  commissioner 973 

See  EviDKNCK. 

SUBSCRIBING  WITNESS— 

when  called  to  prove  instrument 926 

how  proved  on  his  denial  of  knowledge 927 

See  Evidence. 

SUBSTANTIAL— 

justice  the  rule  of  construction  of  pleading 249 

SUBSTITUTION— 

of  parties  to  action 200 

SUCCESSIVE— 

actions  as  new  causes  arise  may  be  prosecuted 712 

SUCCESSOR— 

of  Justice,  who  is : 628 

in  caae  of  dispute,  who  is 629 

SUMMONS— 

actions  commenced  by 214 

when  may  issue 215 

how  issued,  directed,  and  what  to  contain 216 

alias 217 

how  served  and  returned 219 

how  served  on  particular  persons 220 

publication  of,  may  be  made 221 

service  in  partition 492 

by  publication 222 

how  served  by  telegraph 691 

when  part  only  of  several  defendants  are  served 223 

proof  of  service  of,  what  constitutes 224 

jurisdiction  acquired  by 225 

is  part  of  judgment  roll 424 

provisions  not  applicable  to  contempts 690 

issued  by  Justices'  and  Probate  Courts 555 

to  issue  within  one  year 551 

time  to  appear  before  Justice's  or  Probate  Coui-t 556 

alias,  may  issue , 557 

service  of,  in  Justices'  and  Probate  Courts 559 

by  whom  served  therein 560 
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SUMMONS— {Con<tntt«<f)-  Section. 

hour  for  appearance 561 

issnanoe  of,  waived 552 

to  juror,  in  general  Sec.  97  to Ill 

in  i>artition 491 

in  forcible  entry  and  detainer 804 

in  eminent  domain,  what  to  contain 858 

how  issued  and  served 858 

to  interpreter 901 

when  to  issue,  against  joint  debtors  after  judgment 672 

in  proceedings  against  joint  debtor 673 

with  what  accompanied 674 

See  Juror;  Actions. 

SUBMISSION— 

of  controversy  without  action 780 

judgment  thereon  like  others 781 

judgment  may  be  enforced  or  appealed  from,  like  others 782 

SUPPLEMENTAL  PLEADINGSr- 

filing  and  how  served 261 

must  be  filed  and  served 262 

SUPPLEMENTARY  PROCEEDINGS- 

debtor  required  to  answer  concerning  his  property,  when 460 

proceedings  to  compel  debtor  to  appear 461 

in  what  cases  he  may  be  arrested 461 

what  bail  may  be  given 461 

any  debtor  of  the  judgment  debtor  may  pay  the  latter's  cr  'ditor . .  462 
examination  of  debtors  of  judgment  debtor,  or  of  those  having 

property  belonging  to  him 463 

witnesses  required  to  testify 464 

Judge  may  order  property  to  be  applied  on  execution 465 

proceedings  upon  claim  of  another  party  to  property 466 

denial  ot  indebtedness  to  judgment  debtor 466 

disobedience  of  orders,  how  punished 467 

applicable  to  Justices'  and  Probate  Courts 616 

SUPREME  COURT  CLERK— 

to  certify  judgment,  etc 661 

SUPREME  COURT— 

jurisdiction  of  two  kinds 19 

original  jurisdiction 20 

appellate  jurisdiction 21 

may  reverse,  affirm,  or  modify 22 

remittitur 22 

number  of  Justices  to  transact  business 23 

number  to  pronounce  judgment 24 

terms,  when  held 25 

additional  terms 25 

to  have  seal 53 
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SURRENDER  OF  DEFENDANT—  Section. 

byhiflbaU 280 

bail  may^  arrest  for  purpose  of 281 

SUSPENSION— 

of  attorney,  proceedings  for 125 

proceedings  for,  by  the  Court 127 

SWEAR— 

defined 18 

SUPREME  JUSTICE— 

must  not  act  as  attorney 61 

extent  of  powers  of 66 

SURETIES—    . 

action  by,  for  payment  of  debt  by  principal 715 

in  all  cases  to  justify  on  undertakings 721 

SURPRISE— 

ground  for  motion  for  new  trial 41 1 

relieved  by  amendment.... 267 

TEAMSTER— 

what  property  of,  exempt  fixnn  execution 440 

TELEGRAPH— 

service  of  papers  made  by 691 

TENANT— 

cases  specified  where,  guilty  of  unlawful  detainer. 797 

TENDER— 

before  suit,  effect  oncosts 701 

offer  equivalent  to  tender 983 

payment  entitles  to  receipt 984 

TERMS  OP  COURT— 

failure  of,  does  not  affect  proceedings ■, 69 

Supreme  Court 25 

District  Courts,  to  continue  how  long 27 

TERRITORY— 

people  of,  not  required  to  grive  bond. 722 

Officers  of  and  Counties,  same • 722 

TESTIFY— 

word  defined 13 

TESTIMONY— 

out  of  this  Territory  taken  by  deposition 961 

inthisTerriloiy..:.: 962 

in  partition .......'. 509 

evidence  may  be  perpetuated 985 

manner  of  application  for  order  to  perpetuate 986 

notice  of  time  and  place  to  be  given 987 

manner  of  taking  deposition 988 

deposition  to  be  filed 989 

when  the  evidence  may  be  produced 990 

effect  of  the  deposition 991 

taken  in  case  of  adjournment 365 
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THINGS  IN  ACTION—  Seeti  n. 

assignment  of,  not  to  prejudice  defense 183 

THIRD  PERSON— 

claim  of  property  by,  in  replevin 307 

claim  of  property  by,  on  attachment 330 

claim  of  property  by,  on  execution 43-^ 

property  of  debtor  in  hands  of 463 

TIME— 

when  this  Code  takes  effect 1 

how  computed 8 

of  performance  may  be  extended.' 719 

exception  as  to  notice  of  appeal 719 

enlargement  of,  to  plead  in  discretion  of  Court 267 

Courts  take  judicial  notice  of  measurement  of 896 

TOOLS— 

exempt  from  execution. 440 

TOWN— 

summons  served  pn 220 

TRANSCRIPT— 

of  judgment  is  lien  from  filing. 428 

TRANSFER— 

of  interest  does  not  abate  action 200 

on  disquaUfication  of  Judge 211 

on  order  for  papers  to  be  transmitted 212 

of  proceedings  after  judgment,  in  certain  cases 213 

of  motions  and  orders 683 

TRESPASS— 

by  cutting  and  carrying  away  trees 473 

measure  of  damages  in 474 

damages  may  be  trebled 475 

TRIAI/- 

order  of  conduct  of  proceedings  on 871 

the  Court's  charge  to  the  jury 372 

Court  must  furnish  points  contained  on  charge  to  parties 372 

party  asking  special  instructions 373 

jury  may  view  the  premises 374 

charge  when  jury  permitted  to  separate 375 

what  jury  may  take  with  them 376 

decision  or  deliberation  of  jury 377 

may  come  into  Court  for  further  instructionR 378 

proceedings  in  case  a  juror  becomes  sick 379 

when  prevented  from  giving  verdict,  cause  may  be  again  tried . . .  380 

while  jury  are  absent,  Court  may  adjourn  from  time  to  time 381 

sealed  verdict 381 

final  adjournment  discharges  jury 381 

verdict,  how  declared;  form  of 382 

polling  the  jury 382 

proceedings  when  verdict  is  informal 383 

what  actions  at,  are  contempts 830 
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TRIAL— (CowftM  ued).  Section. 

in  Justices'  and  Probate  Courts,  Sec.  590  to o99 

exceptions  may  be  taken  at 402 

what  excepted  to  of  course '40S 

exceptions,  form  of. 404 

exceptions  signed  by  Judge  and  filed  with  Clerk 405 

exceptions  not  presented  at  time  of  ruling 408 

exceptions  settled  upon  notice 406 

exceptions  after  judgment 407 

when  exceptions  refused,  application  to  Supreme  Court  to  prove  the 

same 408 

proceedings,  when  Judge  ceases  to  hold  office 409 

testimony  to  be  taken  down  by  the  Clerk  when 716 

witness  may  be  excluded  from  Court-room 976 

proof  in  forcible  entry  and  detainer 809 

testimony  taken  by  deposition,  on  adjournment 365 

deposition,  when  used  on 967 

deposition  for  use  of  either  party 969 

certified  copy  of  deposition  used 990 

of  attorney 135 

of  rights  to  property  on  execution 438 

against  debtor  of  judgment  debtor 465 

of  action  against  party  attached 466 

of  proceedings  against'joint  debtor 677 

of  one  on  arrest  for  contempt 838 

for  dissolution  of  corporation 849 

for  taking  private  property  for  public  use 860 

of  application  of  sole  trader 890 

By  the  Court — 

jury,  when  and  how  waived 389 

decision  in  writing  and  filed,  when 390 

facts  and  conclusions  to  be  separately  stated 391 

judgment  on 391 

findings  may  be  waived,  how 392 

proceedings  after  determination  of  issue  of  law 393 

reference  may  be  ordered 393 

issues  of  law  first  disposed  of 361 

See  Issues. 

By  Jury — 

jury,  how  drawn 396 

each  party  entitled  to  four  peremptory  challenges 367 

grounds  of  challenge 868 

challenge,  how  tried 369 

jury  to  be  sworn 370 

may  be  ordered  on  mandate  and  prohibition 743 

*    See  Issues  ;  Jury  ;  Trial. 

By  Reference — 

upon  agreement  of  parties 394 
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TRIAL  {by  Rtsferejucts;}— (Continued),  Section. 

when  ordeied  on  motion 395 

number  of  referees,  qualifications,  etc 896 

either  paiiy  may  object ;  groimds  of  objection 897 

objections,  how  disposed  of : 89S 

referees  to  report  within  twenty  days 39?) 

effect  of  report,  how  excepted  to,  etc 890 

effect  of  findings 400 

how  excepted  to 401 

in  partition , 497 

two  of  three  referees  may  do  what • 718 

See  Befbbencb. 

TRUSTEE— 

of  express  trast  to  sue  without  joining  beneficiary 184 

costs  in  proceedings  by  or  against 702 

claims  against,  to  be  united 231 

ordered  to  deposit  money  in  Court 847 

UNCERTAINTY— 

as  a  ground  for  demurrer 282 

UNDERTAKINGS— 

of  plaintiff  in  claim  and  delivery 800 

exception  to,  and  proceedings  thereon 801 

of  defendant  for  redeliveiy 802 

justification  of  sureties 803 

qualification  of  sureties 304 

action  upon,  on  dismissal 354 

action  upon,  in  a  contempt 841 

action  upon,  in  attachment 333 

action  on  release  of  attachment 336 

of  plaintiff  before  arrest  and  bail 274 

same  in  Justices'  and  Probate  Courts 574 

deliyeiy  of,  by  defendant  on  arrest 284 

on  arrest  for  contempt 837 

of  plaintiff  before  iig'unction 813 

of  plaintiff  on  attachment 820 

ib 579 

Iry  defendant  for  release  of  attachment 835 

ib 580 

of  debtor  in  supplementary  proceedings 461 

given  by  receiver 844 

for  continuance  in  Justices'  and  Probate  Courts 589 

on  appeal  to  be  filed 644 

ib 652 

ib 663 

to  be  given  on  appeal  to  District  Court 669 

justification  of  sureties 669 

for  costs  required  of  non-resident 706 

if  not  given 707 
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jastification  of  sureties  on  all 721 

on  apfpeal,  not  leqoired  of  executors 663 

See  6oin>. 

UNINTELLIGIBILITY— 

as  a  ground  for  demurrer 2S8 

UNITED  STATES— 

definition  of  term 13 

UNMARRIED  FEMALE— 

may  sue  for  seduction 189 

USURPATION  OF  OFFICE  OR  FRANCHISE— 

certain  writs  abolished 534 

action  brought  against  whom 535 

person  entitled  to  office  to  be  set  forth  in  complaint 536 

party  usurping  may  be  am^sted 536 

judgment  may  determine  what 537 

when  judgment  in  fayor  of  applicant 538 

damages  recovered 539 

rights  of  several  persons  determined  in  one  action 540 

if  defendant  guilty,  what  judgment  to  be  rendered 541 

VACANCY— 

in  office  of  Judge  does  not  affect  proceedings 69 

VACATION— See  Chambers. 

VALUE— 

actual,  of  property  to  be  stated  in  affidavit  in  replevin 298 

juiy  to  determine,  of  specific  personal  property,  when 387 

VARIANCE— 

if  misled  by  material,  how  provided  for 263 

immaterial,  disregarded 264 

a  failure  is  not  deemed  a  variance 265 

amendments  by  the  Court  allowed  generally 267 

party  may  be  sued  by  fictitious  name 268 

there  is  no  error  or  defect  unless  it  affects  a  substantial  right 269 

VENIRE— See  JtmoRs;  Jukt. 

VKNUE— See  Place  of  Trial. 

VERDICT— 

when  prevented,  action  may  be  again  tried 380 

sealed  verdict  may  be  directed  to  be  brought  in 381 

how  declared 3^ 

form  of 382 

jury  to  be  polled 382 

informal,  proceedings  thereon 383 

general  and  special,  defined 384 

when  a  general  or  special,  may  be  rendered 385 

in  actions  for  recovery  of  money,  or  establishing  a  countei^claim . .  886 

entry  of 8^ 

in  actions  for  recovery  of  specific  personal  property 387 

in  forcible  entry  and  detainer , 811 
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in  actions  to  quiet  title 478 

in  proceedings  against  debtors 677 

canses  for  vacation  of. 41 1 

exceptions  to,  mnst  specify 404 

is  part  of  judgment  roll 424 

may  be  reviewed  on  appeal 659 

VERIFICATION— 
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by  affidavit 954 
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complaint  for  an  injunction  to  be  verified 811 
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application  for  voluntaxy  dissolution  to  be  verified 846 

WAIVERr- 

of  summons,  what  is 215 

of  juiy  trial,  when 889 

WAGES— 

exempt  from  execution,  what  and  when 439  and  440 

WAR— 

removal  of  Ck>urt  on  account  of 50 

effect  of,  on  limitations. 172 

WARRAI^T— See  CoHTBMFT;  Arrbst  and  Bail. 
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WILLS— 
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when  privileged  persons  must  testify 899 

Judge  or  juror  may  be  a  witness. 900 

when  an  interpreter,  to  be  sworn.. • « 90l 

Probate  Court,  may  compel  to  attend 81 

every  Court  may  compel  to  attend 42 

when  is  compelled  to  attend 945 

served  with  subpoena  to  attend 977 
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attetidanoe  enforced  in  contesting  elections 767 

protected  from  arrest,  when 979 

Pboduction  of — 

subpoena  for,  defined ^1 

how  subpoena  issued 942 

issued  in  contested  election  cases 767 

how  served 943 

served  by  telegraph 691 

served  on  concealed 944 

is  compelled  to  attend ' 945 

person  present  to  testify 946 

disobedience  punished r . .  947 

what  forfeiture  for  disobedience 918 

warrant  may  issue  to  bring 949 

contents  of  a  warrant 950 

if  a  prisoner,  how  brought 951 

brought  on  whose  motion 952 

imprisoned,  how  examined 953 

Bights  and  duties — 

bound  to  attend  when  subpoenaed 977 

must  answer  questions 978 

protected  from  arrest,  when 979 

arrest  void,  liability  for 980 

affidavit  to  be  made  by 981 

discharged  from  arrest • 982 

how  sworn 993 

rights,  in  the  form  of  swearing 994 

by  either  oath  or  affirmation 996 

Teotimontof — 

in  proceedings  against  debtor  of  debtor 464 

examined  on  trial  of  challenge 369 

8ee  EzAMmATiON  of  Witivesses;  Deposition. 

WORDS— 

the  singular  includes  the  plural 13 

the  masculine  convertible  with  feminine ,",  13 

construed  by  context 12 

giving  joint  authority,  how  construed U 

and  terms  construed 13 

WORK— 

must  not  be  done  on  holidays 9 

WRIT— 

includes  what 13 

jurisdiction  for  issuance  of 20 

ib 26 

ib 31 

under  seal  of  Court 55 

what  abolished 534 

served  bv  teleurraph 691 
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WRITINGS—  *  Section. 

defined 13 

contents,  how  proved 932 

inspection  of,  demanded 679 

all  persons  may  inspect  and  copy  public 902 

custodian  of,  bound  to  give  copies ', 903 

copy,  how  certified 919 

altered,  who  to  explain 940 

Public— 

eveiy  citizen  entitled  to  inspect  and  copy 902 

public  officers  bound  to  grive  copies 903 

four  kinds  of 905 

public  and  private  statutes  defined 904 

books  containing  laws  presumed  to  be  correct 906 

public  seal  authenticates  a  law  or  document 907 

other  evidence  of  laws  of  other  States 908 

recitals  in  statutes,  how  far  evidence 909 

judicial  record  defined 910 

record,  how  authenticated  as  evidence 911 

;  record  of  a  foreign  country,  how  authenticated 912 

,  oral  evidence  of  a  foreign  record 913 

^  manner  of  proving  other  official  documents 914 

public  record  of  private,  evidence. 915 

entries  in  official  books  primary  evidence 916 

Justices'  {judgment  in  other  States  and  Territories,  how  proved. . .  917 

ib 918 

contents  of  other  official  certificates 919 

certificates  of  purchase  primary  evidence  of  ownership 920 

entries  made  by  officers  or  Boards  primary  evidence 921 

Private — 

books,  maps,  etc.,  how  far  evidence 923 

when  in  possession  of  adverse  party,  notice  to  be  given 924 

called  for  and  inspected  may  be  withheld 925 

where  there  is  a  subscribing  witness,  the  proof 926 

other  witnesses  may  also  testify 927 

when  evidence  of  execution  not  necessary 928 

entries  of  decedent's  evidence  in  specified  cases 929 

acknowledged  and  certified 930 

Inspection  op — 

a  party  may  demand  inspection  and  copy  of  a  book,  paper,  etc 679 

WRITTEN  INSTRUMENT- 

set  up  in  complaint,  how  controverted 246 

set  out  in  answer,  how  controverted 247 

inspection  of,  may  be  demanded 679 

inspection  of,  effect  of  refusal 248 

YEAR— 

defined 13 
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